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V. 


Thb  preparation  of  this  Reply  was  delayed  until  a  printed  copy 
of  the  Eecord  in  the  case  of  Major  General  Frrz  John  Portsb 
was  obtained,  and  since,  by  professional  engagements,  which  the 
writer  was  not  at  liberty  to  set  aside.  It  is  now  submitted  in  the 
confidence  that  the  intelligent  and  impartial  reader  will  coincide 
in  opinion  with  the  writer,  that  a  greater  injustice  was  never  done 
through  the  forms  of  a  judicial  proceeding,  than  was  done  by  the 
sentence  of  the  Court  Martial  in  the  case  of  that  gallant  officer. 

Baltimorb,  July,  1863. 


NoTt, — The  references  to  the  evidence,  Ac,  are  to  the  Record  of  the  trial, 
as  published  by  order  of  the  House  of  Representatives, — Ex.  Doc.  No.  71.  87ih 
Congress,  8d  Session. 


REPLY. 


To  Yindicate  a  citizen  nnjustly  assailed,  is  the  daty  of  all  men  who  pro- 
perly estimate  the  value  of  individaal  character  and  its  influence  on  the 
public  good.  The  daty  is  the  more  imperative,  if  the  services  of  such 
citizen  have  contribated  to  the  honor  of  his  country,  and  have  been  ren- 
dered with  great  toit  and  solicitude,  and  amidst  frequent  and  imminent 
perils.  To  this  general  obligation  in  the  instance  which  causes  this 
paper,  there  is  with  the  writer  superinduced  the  special  one  growing  out  of 
the  professional  relation  in  which  he  has  heretofore  stood  to  the  officer 
whose  case  forms  its  subject.  His  first  personal  acquaintance  with 
Major  General  Fitz  John  Pobtbr  was,  when  he  became  one  of  his  counsel 
on  his  recent  trial.  Before  then,  he  knew  him  only,  (and  who  did  not  so 
know  him  who  has  followed  the  history  of  our  sad  civil  war,)  as  a  pa- 
triotic, skillful  and  gallant  officer,  giving  his  days  and  nights  to  duty,  ever 
discharging  it  to  its  fullest  measure,  and  on  ail  occasions  answering  the 
highest  expectations  6f  his  superior  officers,  his  friends  and  country.  In 
his  hands  the  military  service  had  not  only  suffered  no  dishonor,  but  had 
attained  even  higher  distinction.  He  had  achieved  for  himself  a  name  of 
which  the  nation  was  justly  proud,  and  a  reputation  amongst  all  those  of 
his  brothers  in  arms,  who,  being  themselves  worthy  of  their  noble  profes- 
sion, saw,  without  envy,  every  manifestation  of  his  skill  and  gallantry,  and 
rejoiced  at  it  as  enhancing  the  reputation  of  the  service,  and  giving  the 
assurance  that  a  patriotic  soldiery  led,  as  Porter  led  his  men,  could  not  fail 
to  extinguish  the  rebellion,  restore  the  people  to  their  former  happiness  and 
prosperity,  reinstate  the  Government  in  its  rightful  authority,  and  give  it  a 
name  with  the  nations  of  the  world,  even  brighter  and  more  commanding 
than  it  had  ever  possessed.  The  high  esteem  in  which,  in  common  with 
all,  the  writer  held  Porter,  was,  if  possible,  increased  after  he  became  his 
counsel.  And  to  that  esteem  was  then  soon  added  the  closer,  and  even 
stronger,  ties  of  personal  friendship.  For  weeks,  seeing  him  almost 
constantly,  not  only  in  the  Court  by  whom  his  case  was  tried,  but  in 
private  consultation,  he  had  every  opportunity  of  becoming  acquainted 
with  the  man,  and  as  far  as  he  is  capable  of  judging,  with  the  officer. 
He  witnessed  in  the  former  that  freedom  from  vanity,  that  mildness 
of  disposition,  with  that  firmness  of  purpose  which  are  often  united, 
and  a  strong  sense  of  honor  that  won  for  him  his  highest  regard,  and 
In  the  latter  a  devotion  to  his  profession,  a  perfect  acquaintance  with 
all  the  conflicts  in  which  he  had  been  engaged,  a  cheerful  readiness  in 


' 
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rendering  honor  where  honor  was  dae,  a  mildness  of  sensure  where  he 
thought  errors  had  been  committed,  an  ardent  love  of  conntry,  and  a 
confident  concioasness  of  innocence  of  the  charges  which  he  was  to  answer, 
which,  independent  of  all  other  cTidence,  satisfied  him  that  snch  charges 
were  in  every  particular  wholly  anfounded. 

When  the  evidence  was  all  given,  he  regrets  to  be  compelled  to  say, 
that  he  was  farther  satisfied  that  they  were  as  malicions  as  nnfonnded. 
Bat,  though  then,  and  still  so  convinced,  he  would  never  have  deemed  it 
necessary  to  bring  his  case  again  before  the  public  in  the  form  of  a  vindica^ 
tion,  notwithstanding  the  sentence  of  the  Court  affirming  their  truth,  but 
for  the  reasons  be  is  about  to  give.  A  defence  was  made  before  the  sen- 
tence was  pronounced,  and  by  all  who  heard  it,  or  who  have  since  read  it, 
a  defence  considered  as  triumphant  and  unanswerable.  So  universal  was 
this  opinion,  that  when  the  evidence  and  the  defence  had  been  seen,  an 
acquittal  was  anticipated  with  undoubting  confidence.  So  great  and 
general  was  that  confidence,  that  never  in  the  history  of  jurisprudence,  civil, 
criminal  or  military,  was  a  judgment  announced  that  so  shocked  and 
startled  the  sense  of  public  justice.  In  speaking  of  the  ability  of  the  de- 
fence, the  undersigned  but  pays  a  just  tribute  to  his  associate  counsel, 
Mr.  Charlis  Eamxs,  by  whom  it  was,  in  everything  deserving  praise,  ex- 
clusively prepared.  But  what  occurred  without  the  knowledge  of  Qeneral 
Porter,  or  his  counsel,  whilst  the  case  was  progressing^  and  in  the  Court, 
whilst  the  evidence  was  being  given,  and  at  the  close  of  the  reading  of 
the  defence,  and  what  has  since  occurred  has  rendered  it  proper  in  the 
opinion  of  the  writer,  that  the  public  judgment  should  be  again  invoked. 
Upon  various  grounds,  it  is  not  less  due  to  Porter,  and  to  truth — ^than  to 
the  good  of  the  military  service,  and  to  the  confidence  so  material  to  that 
good  which  is  to  be  placed  in  future  military  judgments,  that  the  atten- 
tion of  the  public  mind  should  be  once  more  invited.  The  grounds  re- 
ferred to,  are  these : 

I. — ^Pending  the  trial,  «the  evidence  of  three  of  the  leading  witnesses  of 
the  prosecution.  Major  General  Pope,  Brigadier  General  Roberts,  and 
Lieut.  Colonel  Thomas  C.  H.  Smith,  was  secretly  and  annonymoosly 
published  in  Washington,  in  pamphlet  form,  with  a  title  page  which,  as 
evidently  intended,  would  lead  the  reader  to  suppose  that  it  contained 
either  all  the  evidence  in  the  case,  or  that  the  evidence  that  it  did  con- 
tain, was  in  no  particular  rebutted  by  other  proof.  Porter  has  since 
discovered  that  the  cost  of  this  publication  was  paid  by  Smith,  and  that 
Roberts  transmitted  copies  to  persons  in  several  of  the  Northern  States, 
and  as  believed,  to  many  members  of  the  Senate  of  the  United  States,  a 
fact  disclosed  in  part  in  a  short  debate  in  that  body  at  its  recent  session. 
On  a  motion  calling  for  the  Record  for  the  purpose  of  publication — Mr. 
FES8BNDBN  objected,  because,  as  he  stated,  the  Record  had  already  been 


printed,  a  copy  of  it  haying  been  sent  to  him  (by  whom  sent  he  did  not 
say,  because  he  did  not  know,)  bat  doubtless  by  Roberts,  or  by  his  direc- 
tion.  Even  by  so  discerning  a  gentleman  and  accomplished  a  lawyer  as 
Fessenden,  the  fraud  of  the  publication  was  not  discovered. 

II. — The  rulings  of  the  Court,  (which  for  obvious  reasons  could  not  be 
commented  upon  in  the  defence,)  on  questions  of  the  admissibility  of  evid- 
ence in  some  instances,  and  as  the  undersigned  believes  in  all,  were  so 
palpably  erroneous,  and  so  injurious  to  Porter,  that  they  foreshadowed 
in  colors  too  striking  to  be  mistaken,  the  result  to  which  a  majority  of 
the  Court  would  arrive.  These  errors  were  so  apparent  as  to  excite  the 
surprise,  and  incur  the  censure,  as  the  writer  knew  at  the  time  of  distin- 
guished Judges,  and  member  of  the  bar  without  an  exception,  unless  the 
Judge  Advocate  was  one.  It  is  not  meant  to  say  that  he  was,  especially 
as  on  more  than  one  occasion,  he  himself  intimated  the  error  and  induced 
the  Court  to  correct  it 

III. — ^Whcn  the  evidence  was  all  introduced,  the  counsel  of  Porter 
requested  to  have  until  the  following  Monday  to  prepare  the  defence,  but 
the  Court  suggested,  because  of  other  pressing  engagements  of  some  of 
the  members,  the  following  Saturday.  This  suggestion  was  agreed  to  by 
the  counsel  with  the  understanding,  sanctioned  by  the  Court,  that  if  the 
Judge  Advocate  replied,  the  counsel  should  have  the  right  to  rejoin. 
Whether  he  would  reply  or  not,  that  officer  declined  to  say.  The  Court 
was  then  cleared,  no  one  remaining  with  them  but  the  Judge  Advocate. 
The  evidence  was,  it  is  said,  read  over,  doubtless  commented  upon  by  all, 
and  from  the  derity  with  which  the  sentence  followed  the  reading  of  the 
defence,  even  charity  cannot  but  believe,  that  it  was  determined  upon  be- 
fore a  word  of  the  defence  was  heard.  The  defence  was  read  on  Saturday, 
the  10th  of  January,  1863,  and  the  moment  it  was  concluded,  which  was 
about  2^  o'clock,  P.  M.,  the  Judge  Advocate  said,  orally,  that  he  did  not 
propose  to  answer  it,  but  that  he  submitted  the  case  on  the  part  of  the 
government  without  remark.  The  Court  was  then  cleared,  the  Judge 
Advocate  again  remaining  with  them,  and  before  6  o'clock,  P.  M.,  the 
sentence  pronounced  that  the  accused  "be  cashiered,"  and  "be  forever 
disqualified  from  holding  any  office  under  the  Government  of  the  United 
States."  The  character  of  the  evidence  as  published,  from  day  to  day,  in 
the  Journals  of  the  country,  had  so  sa);isfied  the  public  of  Porter's  inno- 
cence, and  that  conviction  become  the  more  fixed  and  absolute  when  it 
was  seen  that  the  Judge  Advocate  declined  to  answer  the*defence,  thereby 
seemingly  submitting  to  a  judgment  by  default,  and  that  the  Court  de- 
cided so  immediately  after  the  defence  was  closed,  that  all  saw  it  was  im- 
possible even  that  the  evidence  could  have  been  read,  much  less  so  con* 
sidered  an  is  due  to  proper  judgment,  or  the  defence  either  read  or  com- 
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pared  with  the  evidence,  a  measure  called  for  by  judicial  propriety  and 
necessary  to  a  jast  and  enlightened  conclusion.  In  this  state  of  the  public 
opinion,  as  manifested  by  the  concurrent  voice  of  the  entire  press,  that 
spoke  at  all,  the  record  was  placed  in  the  hands  of  the  President  Un- 
less he  had  before  been  nnofficially  advised  of  it,  he  must,  when  he  read 
the  sentence,  have  been  struck  with  the  same  surprise,  with  which  its  after 
announcement  struck  the  public  ear.  Of  all  the  men  in  the  country,  he 
must  have  experienced  not  only  astonishment,  but  concern.  In  May, 
1861,  he  had  commissioned  Porter  a  Colonel  in  the  regular  army,  in 
August  of  the  same  year,  a  Brigadier  General  of  Yolnnteers,  and  in  July, 
'62,  and  for  distinguished  services  in  the  Peninsular  Campaign,  a  Brevet 
Brigadier  General  in  the  regular  army,  and  a  Major  General  of  Yolnn- 
teers. Honors  due  to  him,  in  the  view  of  the  President,  for  amongst 
others,  the  services  rendered  to  his  country  in  the  battle  of  Malvern,  a 
battle  which,  in  the  words  of  his  Chief,  McClbllan,  in  a  letter  to  the 
President  written  just  afterwards,  and  near  the  battle  ground,  and  speak- 
ing, as  he  said,  "not  from  hearsay,  but  from  personal  observation,"  that 
had  eclipsed,  '*  in  its  result  any  other  engagement  in  the  campaign,''  and 
that  too  much  credit  could  not  **  be  given  to  General  Porter,  for  his  skill 
and  gallantry  on  the  occasion." 

The  Pr^ident,  then,  could  not  but  have  paused  before  approving  such 
a  sentence,  and  asked  himself  how  it  was  possible  that  Porter,  the  idol 
of  his  men,  the  boast  of  the  army,  the  pride  of  his  chief,  and  the  recipient 
of  honors  which,  from  a  sense  of  public  justice  and  gratitude,  he  had  con- 
ferred upon  him  for  distinguished  and  valuable  services  rendered  his 
country  in  a  most  perilous  crisis,  should  all  at  once  have  been  so  recreant 
to  his  past  patriotism,  so  forgetful  of  his  then  well-earned  and  universally 
acknowledged  fame,  as  to  have  committed  acts  almost  before  the  ink  was 
dry  upon  the  parchments  containing  his  commissions,  and  whilst  the  public  . 
heart  was  so  gladdened  by  his  deeds  of  skill  and  daring,  as  to  demand,  in 
the  judgment  of  a  Court  composed  of  brother  officers,  that  he  ''be 
cashiered,"  and  "  forever  disqualified  from  holding  any  office  of  trust  or 
profit  under  the  Government  of  the  United  States." 

The  Record  wsts  of  great  volume.  As  published  by  Congress,  inclu- 
sive of  the  defence,  it  consists  of  298  closely  printed  octavo  pages.  The 
President  should  have  taken  time,  before  approving  of  such  a  sentence, 
the  writer  respectfully  submits,  to  have  examined  it  to  find  what  it  could 
contain  to  justify  such  a  judgment  The  mere  sentence  itself  gave  him 
no  such  information.  It  was,  as  is  usual,  but  a  mere  naked  judgment, 
and  must,  therefore,  have  left  his  mind  in  the  condition  of  amazement  in 
which  it  could  not  but  have  placed  him.  Nor  could  he  discover  why,  if 
at  all,  his  distinguished  Judge  Advocate  should  have  sanctioned  such  a 
result  The  Record  contained  no  reasons  of  that  officer,  summary  or  in 
detail.     It  did  contain  the  defence  of  the  accused,  and  if  he  had  read 
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ihat^  his  amasement  could  but  have  been  increased,  as  he  would  have  seen 
that  it  was,  what  all  bat  the  Goart,  or  to  speak,  (as  there  is  reason  to  be- 
lieve,) more  accarately,  a  bare  majority,  thought  a  complete  and  perfect 
vindication.  The  President's  time,  however,  was  perhaps  so  engrossed 
by  matters  which  he  supposed  to  be  of  more  pressing  national  moment, 
(as  if  any  thing  was  more  important  than  justice,)  that  it  was  impossible 
within  the  period,  the  12th  of  January,  1863,  when  the  Record  was 
placed  in  his  hands,  and  his  approval  of  the  sentence  promulgated  on  the 
2l8t  of  that  month,  that  he  could  have  read  it  through  carefully,  or  at 

« 

all,  or  examined  the  testimony,  or  tested  the  fairness  or  sufficiency  of  the 
defence,  by  an  accurate  or  critical  review  of  the  evidence.  Nor,  as  it 
now  appears,  did  he  undertake  what,  in  the  interval  referred  to,  would 
hate  been  an  impracticable  task.  For,  as  is  stated  in  the  review  of  the 
Judge  Advocate,  which  it  is  the  main  purpose  of  the  writer  to  answer,  on 
the  13th  day  of  January,  1863,  the  day  after  the  Record  was  transmitted 
to  him,  the  President  issued  "  written  instructions"  to  that  officer,  **  to 
revise  the  proceedings  of  the  Court  Martial  in  the  case  of  Major  General 
Fitz  John  Porter,  and  to  report  fully  upon  any  legal  questions  that 
may  have  arisen  in  them,  and  upon  the  bearing  of  the  testimony  in  refer- 
eoee  to  the  charges  .and  specifications  exhibited  against  the  accused,  and 
upon  which  he  was  tried. '^  These  instructions  produced  an  elaborate 
paper,  dated  the  19th  of  the  same  month.  The  Record  between  that 
day  and  the  date  of  the  instructions,  and  the  prior  13th,  must  have  been 
continuously  in  the  exclusive  possession  of  the  Judge  Advocate.  It  is 
probable  that  the  R0cord,  with  the  review,  was  not  returned  to  the 
President  before  the  20th,  but,  however  that  may  be,  it  could  not  have 
been  returned  at  the  earliest,  sooner  than  the  day  of  the  date  of  the 
review,  the  19th,  and  on  the  21st  the  sentence  was  approved.  It  is  even, 
therefore,  the  more  obvious  than  it  would  otherwise  be,  that  in  this  short 
period  of  two  days,  proper  examination  and  comparison  of  the  proofs, 
and  the  bringing  to  their  test  Porter's  defence,  and  subjecting  to  the  same 
test  the  Judge  Advocate's  review,  (each  vital  to  a  proper  consideration 
and  just  conclusion,)  could  not  have  been  made  by  the  President.  The 
inference,  therefore,  is  irresistible,  that  in  this  instance,  at  least,  (with 
motives  which  his  established  character  prevents  our  questioning  how 
much  we  may  lament  its  weakness  and  its  injustice,)  he  has  rested  his 
judgment^  though  severely  calculated  to  dishonor  a  well  tried  public  ser- 
vant whom  he  had  but  recently  before,  over  and  over  again,  honored  by 
acts  of  distinguished  official  favor  upon  the  argument  of  his  Judge  Ad- 
vocate alone,  without  collating  it  even  with  the  portions  of  the  evidence 
quoted  by  that  officer,  much  less  with  all  the  evidence  so  material  to 
understand  properly  and  justly  the  portions  quoted,  or  even  stopping  to 
discover  what  is  thought  to  be  quite  apparent,  the  depth  of  the  prejudice 
which  that  officer  entertained  towards  the  accused.     Reposing,  however, 
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confidence  in  the  Jndge  Advocate,  he  has,  yielding  to  the  pressure  of 
other  engagements,  submitted  his  own  judgment  to  the  keeping  of  that 
officer.  And  he  did  this  so  eutirelj,  that  it  does  not  seem  to  have  oc- 
curred to  him,  that  it  was  in  any  respect  due  to  Porter  that  he  should 
have  an  opportunity,  through  his  counsel,  of  replying  to  the  argument  of 
that  officer.  What  occurred  in  the  Court  on  that  point  could  not,  there- 
fore, have  been  made  known  to  him.  He  could  not  have  been  told,  that 
in  the  view  of  the  Court,  if  a  reply  was  made  to  the  defence,  it  was  due 
to  the  accused,  and  his  privilege,  that  he  should  have  the  right  to  rejoin. 
But  it  is  most  singular,  and  not  to  be  accounted  for,  except  that  his  other 
harassing  and  important  engagements  deadened  his  sense  of  justice,  that 
a  right  so  justly  due  to  Porter,  and  so  necessary  to  truth,  had  not  sug- 
gested itself  to  his  honest  mind,  and  more  especially,  as  his  long  expe- 
rience as  a  lawyer  must  have  taught  him  its  importance. 

But  so  it  was.  The  accused  then,  as  far  as  the  President's  action  is 
concerned,  has  had  his  case  decided  on  the  argument  of  the  Judge  Advo-' 
cate's  review,  not  only  without  having  had  accorded  to  him  the  privilege 
of  reply,  but  without  the  President's  having  taken  time  to  read  all  the 
evidence,  if  he  read  any  part  of  it,  or  to  read  the  defence,  or  to  test  that 
or  the  review  by  comparing  either  with  the  whole  evidence  or  with  any 
part  of  it.  The  rule  of  military  law  as  laid  down  by  Sir  Charles  J. 
Napier,  is  now  well  settled,  that  no  matter  how  many  addresses  are  made 
by  either  party,  ''the  Prisoner  has  the  right  to  speak  last."  Bennet, 
pp.  123,  124.  In  this  instance,  the  rule  was  grossly  violated.  The  last 
speech  was  made  by  the  Judge  Advocate.  Porter  was  not  only  not  per- 
mitted to  reply,  but  the  existence  even  of  the  review  was  apparently  con- 
cealed from  him,  certainly  was  not  known  by  him  until  in  common  with  all, 
after  the  sentence  was  announced  approved,  and  was  circulated  by  the  War 
Department.  To  any  mind  accustomed  to  the  investigation  of  truth  and 
the  ascertainment  of  facts  through  human  testimony,  such  means  are 
known  not  only  to  be  important,  but  essential.  No  conclusion  arrived  at 
in  any  other  way,  can  be  relied  upon.  No  judgment,  otherwise  formed, 
is  entitled  to  the  least  respect.  In  any  instance  it  is  as  likely  to  be  wrong 
as  right,  and  more  likely  to  be  wrong,  in  a  case  where  it  affects  injuriously 
the  character  of  a  citizen  whose  antecedents  had  challenged  not  only  the 
good  opinion  of  those  who  knew  him,  but  their  admiration,  and  whose 
claim  to  public  esteem  rests  on  admitted  valuable  and  perilous  public 
service.  In  such  a  case,  mental  imbecility  or  prejudice,  so  deep  and  dark 
as  wholly  to  cloud  reason,  must  be  supposed  to  be  the  foundation  of  the  error. 
And  with  an  evident  consciousness  that  the  observing  and  correct  mind 
of  the  country  would  be  astounded  at  the  result,  with  a  zeal  and  industry 
worthy  of  a  better  cause,  the  same  resort,  which  so  evidently  misled  the 
President,  has  been  adopted  to  quiet  the  certainly  anticipated  public  con- 
demnation.   Whilst  the  Senate  refused  to  call  for  the  Record  in  order  to 
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its  pobficatioD,  (becaose  of  their  havihg  been  deceived  through  the  degr^ 
diog  artifice  of  Roberts  and  Smith,  into  the  belief  that  it  had  all  beea 
published,)  that  the  people  might  see  the  whole  case,  the  review  of  the 
Jndge  Advocate  was  at  once  published  at  the  expense  of  the  War  De- 
partment, and  scattered  broad-cast  over  the  land.  Other  things,  too^ 
have  happened,  suggestive  of  most  unpleasant  reflections,  reflections  cast* 
ing  more  than  a  doubt  on  the  mere  abstract  correctness  of  the  Court's  seik- 
tence.  Almost  simultaneously  with  its  publication,  three  of  the  membeM 
of  the  Court  were  made  Major  Oenerals,  all  certainly  most  estimable  geiH 
tlemen,  and  possibly  competent  soldiers,  but  with  no  claims  to  such  pro- 
motion, (one  of  them.  Major  Oeneral  Prentiss,  the  only  one  of  the  three, 
who  it  is  confidently  believed,  did  not  concur  in  the  sentence,  has  recently 
proved  himself  worthy  of  his  rank,  by  his  skillful  defence  of  Helena,  Ar- 
kansas.) But  the  public  in  vain,  at  the  time,  endeavored  to  recollect  anjr 
fact  as  to  either  calling  for  such  an  honor,  and  have  not  been  more  suo* 
eessfnl  since,  except  and  very  recently  as  to  Prentiss.  And  they  have 
asked,  and  still  ask,  if  their  distinguished  services  and  the  good  of  the 
country  required  their  elevation  to  such  high  rank,  why  was  it  not  con- 
ferred before  ?  and  why,  why,  above  all,  was  it  the  immediate  sequence 
of  the  sentence  against  Porter  ?  Who  can  answer  satisfactorily  eithev 
question  ?  None  certainly  has  as  yet  come  from  any  quarter.  The  Pre- 
sident of  the  Court,  Major  General  Huntkb,  was  also  immediately  re- 
turned to  a  command  from  which  he  had  been  shortly  before  removed  for 
acts  of  alleged  mistaken  policy,  or  excess  of  authority,  and  from  which  it 
has  been  found  necessary  to  remove  him  a  second  time. 

Of  the  three  wit^iesses.  Major  General  Pope  was  continued  in  an  im- 
portant command,  notwithstanding  his  sad  failure  in  his  Virginia  cam- 
paign. Brigadier  General  Roberts  was  assigned  to  a  more  important 
one  than  he  had  ever  held  before,  or  to  which  any  competent  officer  who 
had  known  him  believed  him  equal — nor  in  his  career  since  has  he  done 
anything  to  attract  attention,  except  in  the  way  in  which  his  former  chief 
signalized  the  commencement  of  his  Virginia  career,  the  issuing  of  pro- 
clamations as  uncalled  for  as  they  were  ridiculous  and  futile.  It  has  also 
been  found  necessary  in  his  case,  to  take  it  from  him,  and  he  is  now  once 
more  on  Pope's  staff. 

What  disposition  has  been  made  of  Lieutenant  Colonel  Smith,  is  not 
known,  and  probably  no  one  cares.  He  perhaps  continues  to  be  one  of 
the  military  family  of  Pope,  ready  whenever  his  exigencies  may  require 
it,  to  display  for  his  benefit,  the  extraordinary  faculty  which  he  claims  to 
possess — the  reading  of  souls  at  first  sight.  The  faculty  of  receiving,  to 
use  his  own  words,  an  "  impression,"  although  unable  to  analyze  it  from  a 
few  moment's  intercourse  with  another — the  power  to  obtain  "  one  of  those 
convictions  that  a  man  has  a  few  times,  perhaps,  in  his  life,  (he  is  modest 
enough  not  to  claim  to  have  it  always  at  his  command,)  as  to  the  character 
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and  purposes  of  a  person  who  he  sees  for  the  first  time,"  and  although 
"  no  man  can  express  altogether  how  such  an  impression  is  gained  from 
looks  and  manner,  but  it  is  clear." 

Under  all  these  circnmstances,  with  every  ingenuous  mind,  a  sentence 
announced  as  this  was,  wonld  be  without  the  slightest  authority,  and  no 
reason  could  exist  for  subjecting  it  to  serious  examination.  The  fact, 
however,  that  the  present  one,  is  maintained  and  justified  by  Mr.  Judge 
Advocate  General  Holt,  makes  it  in  a  measure  advisable.  The  well 
established  reputation  of  that  ofiicer,  bis  perfect  loyalty,  his  eminent  abil- 
ity, and  the  somewhat  plausible  character  of  the  review,  considered  by 
itself,  seems  to  require  that  that  review  be  answered.  For,  however,  as 
the  writer  has  good  reasons  for  believing,  this  is  thought  to  be  unnecessary 
by  those  who  have  made  themselves  acquainted  with  all  the  evidence, 
there  must  be  a  numerous  class  of  citizens,  who  not  having  done  so,  may 
have  been  led  estray  by  it. 

The  ingenuity  of  the  Judge  Advocate  and  his  deservedly  high  reputa- 
tion, gives  to  it  an  authority  to  which,  it  will  be  seen  it  is  not  entitled,  when 
it  comes  to  be  examined.  A  reader  uninformed  as  to  the  evidence,  will 
be  unable  to  detect  his  sophistry  or  discover  his  prejudice,  a  prejudice 
doubtless  unknown  to  himself,  but  not  the  less  strong,  and  perhaps  stronger 
on  that  account.  Under  this  impression,  it  is  the  purpose  of  the  writer 
to  subject  the  review  to  the  ordeal  of  reason  and  of  truth.  This  he  feels 
to  be  not  less  due  to  Major  General  Porter,  than  to  the  good  of  the  ser- 
vice, and  the  benefit  of  the  country.  An  officer,  whose  deeds  on  so  many 
battle  fields  in  the  present  war  have  so  enhanced  the  nation's  fame,  filling 
with  gratitude  the  very  "  pulse  and  veins  of  the  people,"  whose  patriotism 
from  the  first,  was  not  only  never  before  called  into  doubt,  but  admitted, 
and  signally  honored  and  rewarded,  should  not  be  permitted  to  suffer  in 
the  estimation  of  one  honest  citizen  from  a  paper  whatever  of  high  char- 
acter may  belong  to  its  author. 

There  are  further  considerations  which  in  the  judgment  of  the  writer 
call  for  an  answer.  Before  the  sentence  was  made  public  and  since.  Por- 
ter has  been  assailed,  with  a  bitterness  implying  malignity  as  well  as 
ignorance,  and  by  a  few  persons  filling  high  official  places,  and  whose 
claim  to  capacity  and  confidence,  (however  ridiculous  these  are  to  those 
who  know  them,)  may  have  misled  a  part  of  the  public.  Amongst  those 
are  some  who  pretend  to  be  Military  Critics.  Possibly  themselves  led 
estray  by  their  own  turgid  conceit,  they  may  believe  that  they  possess  this 
highest  of  intellectual  powers.  And  where  they  are  not  self-deluded, 
there  blatant  patriotism,  (ever  the  art  of  the  demagogue,)  may  possibly 
mislead  the  unsuspecting.  These  last  are  slow  to  believe  that  such  pre- 
tenders to  knowledge  and  virtue  can  design  to  delude.  Their  assumed 
wisdom  for  a  time  is  taken  at  its  nominal,  not  its  real  worth — ^their  judg- 
ments, valued  at  their  author's  estimate,  and  not  at  their  actual  value. 
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And  for  a  period,  miraealoQB  even  as  it  may  appear,  they  are  sappoeed 
to  be  infallible  judges  of  military  subjects,  to  be  men  whom  nature  has 
made  chosen  objects  of  her  favor,  imparting  to  them  the  faculty  of  master- 
ing military  science  without  either  study  or  practice,  although  in  all  other 
respects  they  are  seen  to  be  placed  low  in  the  scale  of  human  capacity. 
It  is  consequently  possible  that  to'  some  extent  these  pretenders  may  hare 
given  to  the  sentence  of  the  Court  some  little  sanction.  This  fhrnishes 
a  further  reason  for  the  vindication  of  Porter,  and  to  these  several  reasons, 
perhaps,  is  to  be  added  yet  another.  It  is  not  to  be  disguised  that  in  the 
conduct  of  this  sad  war  different  views  of  policy  have  been  entertained  in 
the  army  as  well  as  in  Congress.  The  resolution  adopted  in  1861,  with 
so  much  unanimity  by  that  body,  declaring  what  the  object  of  the  Govern- 
ment in  the  war  was,  was  approved  with  almost  the  same  unanimity  by 
the  army,  men  as  well  as  officers,  and  by  the  people.  That  policy,  then 
so  generally  approved,  has  been  since  departed  from,  whether  wisely  ox 
not  it  is  not  the  writer's  present  design  to  enquire.  The  chief  authors  of 
the  change  have  from  the  first  charged  almost  every  military  disaster  and 
the  failure  of  a  complete  triumph  over  the  rebellion  to  the  want  of  con- 
currence in  the  wisdom  and  propriety  of  the  change  in  a  portion  of  our 
military  leaders,  and  have  literally  clamored  for  their  removal.  To  this 
class  Porter  was  supposed  to  belong.  Whether  he  did  or  not  the  writer 
has  no  certain  knowledge,  though  he  thinks  it  probable,  as  by  nature 
and  intelligent  patriotism  he  is  conservative  and  national.  But  to 
suspect  him  of  not  changing  his  individual  opinion  as  Congress  changed 
its  own,  in  the  estimate  of  the  men  alluded  to,  was  fault  enough.  In  their 
view  every  officer  whose  opinions  were  supposed  to  be  the  same  on  cer- 
tain subjects  as  those  of  McClellan  and  Porter,  and  who  has  failed  to 
abandon  them  at  party  bidding,  has  been  continuously  assailed  with  the 
same  bitterness.  Even  the  present  Commander-in-Chief  is  constantly 
subjected  to  its  fury.  Assaults  are  made  upon  him  from  day  to  day, 
and  with  ever  increasing  violence.  His  removal  is  demanded  under  the 
pretext  of  the  public  good,  but  really  to  gratify  party  purposes.  His 
capacity  is  denied — ^his  patriotism  questioned,  and  the  Presidential  ear 
literally  dinned  with  the  ignorant  and  false  clamor.  Thus  far,  however,  it 
has  been  without  avail.  His  having  abandoned  his  distant  home  on  the 
Pacific,  where  every  comfort  surrounded  him,  and  no  peril  threatened  or 
could  come,  purely  from  a  sense  of  patriotic  duty  to  serve  the  country  in 
the  present  crisis,  and  his  having  subsequently  on  the  field  and  in  the  closet 
giving  his  days  and  nights  to  her  assistance,  all  avail  nothing.  These 
voracious  hawkers  after  objects  of  party  sacrifice  seem  literally  to  gloat, 
and  with  no  concealed  delight,  over  any  officer,  (the  higher  he  stands  in 
the  public  esteem  the  greater  the  pleasure,)  who  they  think  they  can  make 
a  victim  to  their  thirst  for  victims  to  promote  party  success. 
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Porter,  too,  was  known  to  be  «  personal  fHend  and  admirer  of  Me- 
dlellan.  He  had  every  means  of  judging  of  McOlellan's  capacity,  of 
witnessing  his  love  of  country — his  constant  efforts  to  serve  her,  and  his 
military  skill  and  genins,  and  the  resnlt  was  that  he  highly  appreciated 
idm  as  a  citizen  and  an  officer.  And  this,  in  the  view  of  the  men  referred 
to,  seemed  to  be  almost  if  not  fully  as  great  an  offence  as  treason.  He 
became  therefore  at  once  an  object  of  vituperation,  and  no  efforts  were 
spared  to  shake  the  confidence  that  the  President  had  so  conspicuously 
placed  in  him.  When  Pope's  disgraceful  failure  was  evidently  stirring 
the  public  mind  to  the  folly  and  injustice  of  taking  from  McClellaa 
the  command  of  the  army  of  the  Potomac,  and  arresting  his  plan  of  further 
campaign,  it  became  apparently  vital  to  party  success  that  some  safety 
iralve  should  be  found  for  the  harmless  escape  of  the  impending  in- 
dignation. And  it  was  thought  that  it  would  be  found  by  ascribing 
that  failure  to  treasonable  conduct  on  the  part  of  Porter,  and  this 
was  done.  A  willing  instrument  for  the  purpose.  Pope  was  supposed 
to  be,  (it  is  but  justice  to  that  officer  to  say,  that  when  he  discovered 
it,  he  declined  the  degrading  task.)  The  charges  at  first  were  said  to 
be  his, — ^he  promptly  disavowed  them.  That  occurring,  an  informer 
was  found  in  Roberts.  The  result  is  the  dismissal  of  Porter  from 
the  service,  whose  fame  he  had  so  signally  enhanced,  and  its  -  being 
hailed  with  delight  by  the  class  referred  to.  Had  Porter  pursued  a 
different  course;  had  he,  with  the  readiness  of  a  mere  party  politi- 
cian, regardless  of  his  former  opinions,  adopted  with  instant  and 
proclaimed  zeal,  those  which  Congress,  forgetting  thdr  former  opinions, 
afterwards  adopted;  and  especially,  had  he,  oblivious  of  the  teach- 
ings of  his  life,  of  his  good  name  and  honor,  and  of  the  opinion  of 
the  enlightened  and  patriotic,  proved  himself  an  inordinate  braggart, 
boasted  of  his  own  merits,  detracted  from  McCIellan's,  and  stated  that 
he,  commanding  the  army,  Richmond  would  long  since  have  been  ours — 
he,  too,  would  doubtless  now  not  only  be  in  the  service,  but  be  the  favorite 
and  boast  of  the  very  men  who  have  denounced  him,  and  probably  have 
been  placed  at  its  head.  The  rank  ignorance  of  such  men,  their  lofty 
pretensions,  and  supercilious  arrogance,  from  its  very  extravagance,  is  in 
a  measure  captivating.  Sublimity  is  at  times  found  in  the  excess  of 
the  ridiculous.     "An  avenue  of  colossal  toads  might  become  sublime." 

With  these  remarks,  pertinent  as  the  writer  thinks  to  his  purpose,  he 
proceeds  to  answer  the  Judge  Advocate,  and  with  all  the  brevity  consistent 
with  necessary  fullness  and  perspicuity. 

Evidently  sensible  of  the  insufficiency  of  the  evidence  considered  by 
itself,  and  perhaps  more  sensible,  that  the  President  would  so  view  it,  to 
effect  the  accused  in  the  matters  charged  against  him,  the  Judge  Advocate 
devotes  four  pages  of  the  thirty  of  his  review  to  discover  what  had  been 
the  ANIMUS  of  the  accused.     To  quote  his  language,  "as  the  animus  of 
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the  accused  towards  his  Commanding  (General  in  pnrsning  the  line  of  con- 
duct alleged  against  him,  must  largely  affect  the  question  of  his  criminality, 
and  may  furnish  a  safe  and  valuable  light  for  your  guidance,  (he  is  ad* 
dressing  the  President,  not  the  Court,)  ^*  in  determining  points,  otherwise 
left  doubtful  by  the  eyidence,  it  is  proper  that  it  should  be  ascertained 
before  entering  at  large  upon  the  review  of  the  case,  which  you  have  in- 
structed me  to  make." 

What  an  exordium  to  a  paper  designed  to  induce  a  sanction  of  a  judg- 
ment, dishonoring  an  officer  whose  life  had  been  passed  in  faithfully 
discharging  his  duty  to  his  country — whose  loyalty  and  efficiency  after 
the  rebellion  broke  out,  had  been  manifested  in  part  under  the  orders  of 
the  reviewer  himself,  when  he  was  at  the  head  of  the  War  Department,  and 
to  his  entire  satisfaction,  and  conspicuously  displayed  in  the  midst  of 
great  difficulties  and  peril,  and  whose  conduct  in  the  many  battles  in  which 
he  had  been  engaged,  had  excited  the  public  admiration,  and  received 
the  signal  approval  of  the  President. 

The  evidence  alone,  says  the  reviewer,  is  not  sufficient  to  convict  the 
accused,  or  to  use  his  own  words,  his  guilt  is  **  left  doubtful  by  the  evi* 
ciencc." 

His  animus  however,  **  may  furnish  a  safe  and  reliable  light,"  by  which 
to  discover  his  guUt  It  may  enable  the  President  to  determine  what  is 
otherwise  doubtful  Ton  must  in  this  way  supply,  he  tells  the  President, 
the  deficiency  in  the  proof.  Ton  must  probe  the  mind  of  the  accused. 
That  may  remove  the  darkness — ^furnish  the  light — explain  the  doubt. 
And  to  this,  and  with  an  earnestness  that  evinces  a  burning  desire  of  suc- 
cess, he  addresses  himself  with  poetic  license — with  a  beautiful,  though 
somewhat  extravagant  fancy,  which  however  it  may  please  the  ear,  in  the 
judgment  of  the  wise,  is  a  very  unsafe  guide  to  truth. 

Not  content  with  the  asserted  tendency  of  the  telegrams,  which  he  had 
offered  in  evidence  to  establish  the  somuch  wished  for  animus,  ''  Lieut. 
Colonel  Thomas  C.  H.  Smith,  an  Aid-de-Camp  in  the  staff  of  Oeneral 
Pope,",  is  resorted  to  for  the  charitable  purpose. 

His  power  to  see  into  the  very  hearts  of  men  at  a  single  and  first  inter- 
view of  a  few  minutes  duration  only,  preceded  by  no  prior  acquaintance 
whatever,  is,  and  with  a  confidence  which  under  other  circumstances, 
would  by  a  plain  judgment  be  considered  simply  ridiculous,  seriously 
relied  upon.  The  defence  had  characterized  what  this  witness  had  said 
in  regard  to  it,  (and  as  the  impartial  and  intelligent  reader  will  think 
justly,)  as  "ravings,  wild  fantacies,  rubbish,  which  should  not  have  been 
suffered  to  encumber  the  Record." 

How  unjust  this  is,  says  the  Judge  Advocate.  **  The  witness,  (he  says) 
endeavored  to  lay  bare  the  foundations  on  which  his  belief  of  the  accused's 
meditated  treachery  rested."  He  said  that  the  manner  of  the  accusedi 
**  was  sneering  throughout,  whenever  allusion  was  made  to  matters  con^* 
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nected  with  General  Pope,  and  qaoting  bis  words,  "his  look  was  that  of 
a  man  having  a  crime  on  his  mind."  Bat  the  Jadge  Advocate  admits, 
that  the  task,  (discovering  with  the  oniy  opportunity  which  he  had,  the 
state  of  Porter's  mind,)  "  was  a  difficult  one,  and  maj  not  have  been  en- 
tirely successfuU^ 

In  other  words,  he  admits,  that  in  this.  Smith  may  have  failed,  and 
done  the  accused  injustice.  He  adds  that  "  it  was  physicallj  impossible 
for  the  witness  to  reproduce  the  manner,  the  tone  of  voice,  and  the  ex- 
pression of  the  eye,  and  the  play  of  the  features,  which  may  have  so 
much  influenced  bis  judgment.  Yet  these  often  afford  a  language  more 
to  be  relied  on  than  that  of  the  lips.  He  could  not  hold  up  before  the 
Court,  for  its  inspection  and  appreciation,  the  sneer  of  which  he  spoke. 
And  yet  we  know  that  a  sneer  is  as  palpable  to  the  mental,  as  a  smile  is 
to  the  natural  vision.  It  is  a  life-long  experience  that  souls  read  each 
other,  and  that  there  are  inter-communings  of  spirits  through  instrumen- 
talities which,  while  defying  all  human  analysis,  nevertheless  completely 
command  the  homage  of  human  faith.  Great  crimes,  too,  like  great 
virtues,  often  reveal  themselves  to  a  close  observer  of  character  and  con- 
duct, as  unmistakably  as  a  flower  garden  announces  its  presence  by  the 
odors  it  breathes  upon  the  air."  From  these  quotations,  the  reader  will 
see  how  vita],  in  the  judgment  of  the  Judge  Advocate,  to  the  success  of 
his  palpable  purpose  to  have  the  sentence  approved,  it  was  that  the 
alleged  criminal  animus  of  Porter  should  be  made  out.  Nor  can  he 
also  fail  to  discover  that,  even  with  the  reviewer's  evident  desire  to  dis- 
cover it — his  belief  in  spiritual  "inter-communings" — ^his  tendency  to  be 
led  into  error  by  his  own  imagination — his  doctrine  that  the  face  often 
speaks  the  mind  as  unmistakably  as  the  presence  of  a  flower  garden  is 
announced  "  by  the  odors  it  breathes  upon  the  air " — ^he  admits  that  in 
this  instance  the  professor  of  the  art,  his  lauded  Lieutenant  Colonel, 
"may  hot  have  been  entirely  successful." 

He  concedes  that  he  may  have  misconceived  "  the  look ;"  although,  if 
the  treachery  "  was  then  contemplated,  it  must  be  admitted  as  altogether 
probable,  that  the  shadow  of  such  a  crime  struggling  into  being,  would 
have  made  itself  manifest." 

It  is  evident  that  the  Judge  Advocate  is  not  satisfied  with  the  result  of 
his  search,  so  far,  for  the  much  wished  criminal  animus  of  the  accused. 
A  philosophic  poet  has  said  that  there  are  occasions  when, — 

"Thought  meets  thought  ere  from  the  lips  it  part, 
And  each  warm  wish  springs  mutual  from  the  heart." 

But  to  this,  common  feelings  and  a  reciprocal  nature  are  necessary. 

Who  that  knows  Porter,  and  has  seen  Lieut.  Colonel  Smith,  could 
for  a  moment  believe  that  such  was  their  relative  condition.  Well 
might  the  reviewer  then  fear  that  his  effort  to  establish,  by  such  proof, 
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the  intended  treachery  of  the  accased,  had  failed.  Well  might  he  be 
sensible  that  such  a  task  was  even  beyond  his  great  powers,  displayed 
either  in  imagination,  spiritualism  or  argument.  All  exerted  together 
for  such  an  end,  could  not  lift  folly  to  respectability — make  absurdity 
reason — a  ridiculous  pretence,  plausible,  or  for  a  moment  with  a  con- 
siderate, honest  and  unprejudiced  judgment,  injuriously  affect  a  soldier, 
who,  with  fearless  intrepidity  and  consummate  and  applauded  skill,  had 
80  faithfully  served  his  country,  at  a  period  when  so  many  had  proved 
faithless.  In  addition  to  the  strong  impediment  which  was  thus  inter- 
posed to  the  success  of  the  Judge  Advocate's  purpose,  there  was  an- 
other. The  witness  himself,  in  addition  to  the  nonsense  already  referred 
to,  proved  that  he  was  not  in  this  particular,  at  least,  to  be  relied  upon. 
He  was  so  bewildered  with  his  own  conceited  flummery,  that  if  he  is  to 
be  believed,  it  was  near  making  him  the  greatest  of  criminals.  He  told 
the  Court  what  the  Judge  Advocate  omits  to  inform  the  President,  that 
on  his  return  to  his  chief,  after  his  ten  minutes  interview  with  Porter,  he 
stated  to  the  former,  "I  was  so  certain  that  Fitz  John  Porter  was  a 
traitor,  that  I  would  shoot  him  that  nighi,  so  far  as  any  crime  before  God 
was  concerned,  if  the  law  would  allow  me  to  do  it."  What  an  avowal, 
almost  a  boast.  That  the  laws  of  man  alone  restrained  him,  not  the  laws 
of  God  irom  committing  murder.  And  yet,  this  witness  with  this  horrible 
avowal  fresh  in  his  mind,  the  Judge  Advocate  tells  the  President  is, 
''a  man  of  fine  intelligence,"  "that  his  conscientiousness  rendered  him 
careful,  and  guarded  in  his  statements,  and  that  he  evinced  a  depth  and 
solemnity  of  conviction,  rarely  paralleled  in  judicial  proceedings." 

What  mind,  but  one  so  blinded  by  prejudice,  that  its  light  was  for  a 
time  extinguished,  would  not,  on  the  contrary,  at  once  and  with  indigna- 
tion, haye  rejected  the  testin^ony  of  such  a  witness,  even  if  its  transparent 
doltishness  was  less  conspicuous.  But  prejudice,  jaundices  the  finest  as 
well  as  the  weakest  intellect,  and  makes  everything  appear  of  its  own 
color.  To  immaterial  facts  and  idle  fancies,  it  attaches,  substance  and 
reality.  It  affects  the  very  warp  and  woof  of  the  mind,  engenders  sus- 
picion, and  gives  to  idle  and  trivial  circumstances,  the  weight  of  un- 
answerable proofs.  He  who  read  through  all  hearts,  and  knew  and  dis- 
cribed  man  in  his  loftiest  exhibition  of  virtue — his  grandest  of  crime,  and 
his  lowest  of  weaknesses,  says  jealousy,  (and  in  this  it  resembles  prejudice,) 
is  one  of  his  frailties.  "Trifles  light  as  air,  are  to  the  jealous,  confirma- 
tion strong  as  proofs  of  holy  writ,"  and  "shapes  faults  that  are  not." 

These  observations  are  not  made  in  any  unkind  spirit  towards  the  Judge 
Advocate.  His  talents  are  admired,  and  his  public  services  and  patriotic 
virtue  in  this  epoch  of  our  history,  have  given  him  an  honored  place  in 
the  grateful  heart  of  the  nation.  But  this  renders  it  the  more  important, 
when  his  great  authority  is  used  to  justify  the  sentence  against  Porter,  a 
soldier  to  whom  the  country  is  yet  more  indebted,  that  that  authority 
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should  ho  examined,  that  it  may  be  taken  only  at  its  intrinsic,  and  not  at 
its  adventilious  worth.  If  it  has  been  depreciated  by  what  lias  been 
already  said,  such  depreciation  cannot  but  iin[)air  il  throughout,  and  cause 
the  reader  to  receive  with  more  than  doubt  all  that  it  urges  against  Porter. 

Notwithstanding  his  evident  foregone  conclusion  of  the  guilt  of  Porter, 
and  his  belief  that  to  establish  it  to  the  satisfaction  of  the  dullest  and  K'ast 
charitable,  it  was  most  important  to  make  good  the  hypothesis  of  hia 
antecedent  meditated  treachery,  and  not  satisfied,  that  what  were  properly 
characterized  as  the  "  ravings  and  wild  fantacies "  of  Lieut.  Colonel 
Smith,  would  have  that  eflfect,  he  set;ks  to  accomplish  the  end  by  resorting 
to  certain  telegrams,  sent  from  time  to  time,  during  the  campaign,  by 
Porter  to  General  Burnside.  Some  of  these  are  in  part  given,  and  as  the 
reader  will  see  most  unjustly  applied.  Porter  reported  to  Pope  in  writ- 
ing, on  26th,  and  in  person  on  the  morning  of  27th  of  August,  'G2.  He 
had  left  Burnside,  (under  w^hose  command  he  had  been  for  some  days 
before,)  and  he  was  requested  by  that  oflicer  to  inform  him  from  lime  to 
time  by  telegraph,  how  matters  progres.scd.  This  request  was  virlually 
an  order,  and  so  considered,  and  acted  upon  by  both  ollii-frs.  General 
Burnside  said  thnt  he  regarded  sending  the  desi>atches  to  him  by  Porter, 
"  as  an  official  act  done  by  him  in  the  performance  of  hia  duty,"  under 
his  "direction."  But  this,  says  the  Judge  Advocate,  (p.  180,)  "so  far 
as  the  purpose  for  which  they  were  offered  by  the  Government  is  con- 
cerned, it  is  wholly  immaterial  under  whose  prompting,  or  for  what  end 
they  were  written." 

Not  for  what  end  ?  However  important  to  the  pul)lic  good  the  in- 
formation they  gave  was — however  j)atriotic  the  motive,  the  sending  of 
the  despatches,  was  immaterial  in  an  inquiry  as  to  the  guilty  or  inno- 
cent, the  animus  of  the  accused  in  the  sending' of  them.  Tliey  were  ollVred 
by  the  Government  to  prove  that  Porter,  at  the  time,  "  entertained  feelings 
of  contempt  and  hostility  towards  th(;  army  of  Virginia  at  its  commander," 
and,  "  it  matters  not  whether  in  a  private  and  conlidential,  or  in  an  ollieial 
communication." 

So  reasons  the  Judge  Advocate.  15(\sides  its  shallowness,  which  of 
itself  condemns  it,-  he  does  not  inform  the  President  that  they  were 
sent  under  orders,  or  of  what  was  proved  by  Huniside  and  others, 
though  both  facta,  were  most  important  to  enable  the  President  to  pass 
understandingly  upon  the  case,  that  errrf/  fact  roni.niii)ticaf('d  by  the 
despatches  7voii  true.  Burnside  was  asked  l)y  the  Court:  "  From  what 
you  know  no\v,  have  you  any  reason  to  )>olieve  tliat  the  information  given 
by  General  Porter  in  these  telegrams,  (meaning  all  that  were  sent  to  him,) 
as  to  the  actual  state  of  the  army  under  General  Po})e,  was  not  correct?" 
and  he  answered:  '' I  am  myself  quite  tiati-^Jicd  that  it  was  correct.'*'^ 
"But  that  opinion  is  merely  one  based  upon  tlie  information  I  then  re- 
ceived, and  what  I  have  since  heard."     (P.  184.)     And  the  Government 
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offered  no  evidence  to  prove  that  they  were  not  correct  to  the  letter. 
Nor  does  the  Judge  Advocate  j^ive  the,  President,  nor  alhide  to  it  in  any 
part  of  his  review,  tlie  benelit  of  General  Bnrnsidc^s  opinion,  formed  on 
these  despatches,  as  well  as  on  his  whole  intercMjursc  with  and  knowledcje 
of  Porter,  that  from  the  first,  and  to  the  period  when  he  testified,  he, 
Burnj^ide,  was  satisfied  that  he  would  /;rotT,  and  had  prort  d,  frue  to 
hin  du'y,  to  Pope  and  the  country.  This  is,  too,  the  more  snrprisinir,  as 
his  very  first  question  to  Burnside  discovers  that  he  considered  his  opinion 
important.  Could  he  have  obtained  the  one  he  desired,  would  he  not 
have  used  it,  and  even  with  more  confidence  than  he  uses  the  supj>osed 
*'inter-comraunings  of  spirits,"  to  show  that  Porter  meditated  treachery  ? 
His  question  was:  "Will  you  state  wln'tlicr  at  the  time  these  despatches 
were  received  from  General  Porter,  (say  between  2()th  and  2\)[]\  of  Anjrust 
inclusive,)  any  of  them  excited  in  your  mind  tlje  ai)prehension  that 
General  Porter  mi^^ht  not  be  inclined  to  do  his  whole  duty  ns  a  subordi- 
nate under  General  Po))e?"  The  answer  was:  *'I  rkckivkd  no  slcu 
IMPUKSSION  AS  THAT  FKoM  TIIK  DESPATCH KS.  /  saw  in  (h'npml  Por- 
ter''^ d*^spalvhes  exactly  what  I  heard  e.rjyn'ssed  by  a  laryr  portion  of 
the  (tffi,ce.rs  with  irJiom  I  happened  to  he  in  romnumivalion  at  the  time, 
a  very  yreat  lack  of  confidence  in.  the  manayenieaf  of  the  eumpaign. 
It  was  not  confined  to  deneral  Porter.  I  saw  in  his  despatches,  and  I 
told  General  Porter  himself  so,  what  may  have  been  indiscreit  Innuniatce ; 

BUT  NOTHING  THAT   LED   ME,  FOR   ONE    MOMENT,  TO    FEEL  THAT   HE  WOULD 
NOT   DO    HIS   WHOLE   DUTY."      (P.    181.) 

This  evidence  (could  it  have  been  by  design  ?)  was  not  only  not  given 
to  the  President,  but  its  existence  was  not  even  intimated,  altljough  the 
Jud>re  Advocate  was  instructed  by  the  President  '*to  report  jully  upon 
the  bearing  of  the  testimony  (the  whole,  of  course,)  in  reference  to  the 
charges  and  specifications,"  upon  which  Porter  was  tried.  Neither  was 
the  President  informed  that,  in  answering  the  quchtion  by  the  Court,  (the 
one  already  quoted,)  whicli  was  intended,  if  possible,  to  find  out  whether 
Porter  went  under  tlie  command  of  General  Pope  with  unfavorable  im- 
pressions towards  that  oiih-^t,  or  whether  such  "impressions  were  gained 
after  he  was  on  ihe  ground,"  the  same  witness  testified  :  "  He  moved 
his  troops  off  rapidly,  and  marched  them  at  night,  and  everything 
within   my  limit.*>  appeared  to  me  to  indicate  that  he  was  determined 

TO  GET  HI8  TROOPS  UP  THERE  AS  RAPIDLY  AS  POSSIBLE.  I  SAW  NOTH- 
ING TO  INDICATE  THE  REVEK8E."  (P.  182.)  Nor  was  the  President 
advii^ed  that  Bnrnside  had  testified,  that  in  departing  from  an  order 
of  General  McClellan  as  to  the  movement  of  his  command  from  the  Penin- 
sular, and  when  it  was  known  that  they  were  to  go  to  the  aid  of  Pope, 
Porter  was  enabled  to  accelerate  the  movement — in  the  words  of  the  wit- 
ness, *'  to  embark  that  much  sooner  and  send  the  transports  back  for 
others,"  (184.)     Nor,  fiually,  was  the  President  informed  that,  in  answer- 
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ing  a  question  of  the  accused,  the  same  witness  had  said :  "  I  have  never 
•seen  anything  to  lead  me  to  think  that  he  (the  accused)  was  anything 
BUT  A  FAITHFUL  AND  LOYAL  OFFICER ;"  nor  that,  hi  this  Opinion,  every 
officer  who  knew  him,  and  had  witnessed  his  conduct  throughout  the  war, 
as  well  as  when  he  was  under  Pope's  command,  expressed,  and  in  the 
strongest  terms,  perfect  concurrence  in  this  opinion.  - 

General  McClcllan,  under  whose  special  eye  he  had  served  in  council 
and  on  the  field,  so  spoke  of  him.  He  said  that  from  the  time  Porter 
"  knew  he  was  to  go  to  the  assistance  of  General  Pope,"  he  did,  in  his 
opinion,  do  "  all  that  an  energetic,  and  zealous,  and  patriotic  officer  could 
have  done."     (Page  196.) 

But  the  opinions  of  sensible  men — men  of  well  known  character, 
intelligence,  and  patriotism — seem  to  have  been  considered  by  the 
Judge  Advocate  light  as  air,  when  contrasted  with  those  of  Smith  and 
Roberts.  The  former,  he  appears  to  have  thought,  possessed  but  the 
ordinary  means  nature  furnishes  ordinary  men  to  form  opinions,  whilst  to 
one,  of  the  latter,  at  least,  Smith,  she  had  supplied  'instrumentalities 
which,  while  defying  all  human  analysis,  nevertheless  completely  command 
the  homage  of  human  faith,"  and  as  to  Roberts,  his  well  known  and  uni- 
versally acknowledged  character  for  perfect  veracity,  almost  chronic  love 
of  truth  and  spotless  reputation  with  his  brother  officers,  placed  his  evi- 
dence and  the  sincerity  of  his  opinions  beyond  all  possible  suspicion. 

That  a  chivalrous  officer,  whose  life  had  been  given  to  his  country,  and 
who  but  recently  had  so  added  to  the  reputation  of  its  flag,  should  be 
sacrificed  to  reasoning  so  repugnant  to  common  sense  that  the  unpreju- 
diced mind  rejects  it  at  once  as  an  insult  to  its  intelligence,  is  one  of  the 
many  extraordinary  occurrences  which,  during  the  present  rebellion,  has 
so  astounded  the  public.  What  but  intellect  perverted,  could  claim,  as 
is  done,  for  treason,  the  nobleness  of  patriotism, — for  oaths  violated,  the 
character  of  virtue, — ^^for  rebellion,  the  justification  of  an  absurd  theory, 
or  of  an  oppression  that  existed  nowhere  but  in  a  diseased  fancy  ?  And 
what  adds,  if  that  be  possible,  to  the  injustice  of  the  use  attempted  to  be 
made  of  these  despatches,  and  so  strongly  indicates  a  predetermined  con- 
clusion against  Porter,  is  the  fact  that,  althongh  stated  to  be  offered  to 
establish  his  alleged  contemplated  treachery,  the  Judge  Advocate  objected 
to  Porter's  giving;  in  evidence  other  despatches  to  General  Bnrnside  a 
few  days  before  and  after  the  2Gth  and  29th  of  August,  (the  dates  of 
those  offered  by  the  Government,)  that  is,  from  the  22d  of  Augnst  to  the 
1st  of  September,  to  disprove  the  alleged  purpose,  the  animus.  Strange 
as  it  may  seem,  the  objection  was  sustained  by  the  Court,  and  the  proof 
rejected.  A  protest  was  entered, — (see  Appendix  1.)  That  protest  was 
published  in  the  papers  of  the  day,  and  in  a  short  period  the  Court  and 
the  Judge  Advocate  saw  that  the  ruling  of  the  Court  was  received  with 
astonishment  and  disapprobation  by  the  intelligent  press  of  the  country. 
Clearly  illegal  as  the  decision  was,  and  strange  as  it  is  that  it  did  not  so 
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appear  to  the  Jad(i^e  Advocate  and  the  Court  at  the  first,  they  adhered  to 
it  until  the  manifestation  of  public  opinion  on  the  subject  caused  him  to. 
suggest  the  waiving  of  his  objection,  and  the  Court  to  admit  the  evidence. 
The  despatches  were  then  received,  but  no  one,  aware  of  the  circurastancen 
under  which  they  were  received,  believed  that,  however  conclusive  they 
were  in  disproving  the  alleged  criminal  intent  or  animus,  they  would  have 
the  slightest  effect  with  the  Court  or  the  Judge  Advocate.  The  result 
proved  that  in  this  opinion  there  was  no  error.  Nor  does  the  Judge 
Advocate,  in  his  review,  even  notice  them.  The  only  reference  he  makes 
to  them  is  to  a  single  one  of  these  despatches  which  Porter  desired  to 
send,  and  was  not  permitted  to  send,  to  Major  General  McClellan,  dated 
2d  of  September,  18()2,  and  that  one  is  not  given  at  length;  and, 
although  admitted  to  be  "full  of  fervent  patriotism  and  professions  of 
devotion  to  his  duty  in  connection  with  the  Army  of  Virginia  and  its 
commander,"  the  Judge  Advocate  adds  that,  "unhappily  it  came  too 
late."  The  merest  trifle,  which  a  fair  mind  would  exclude  as  evidence  of 
charges  of  dishonor  and  treachery  against  any  one,  much  less  a  soldier, 
ever  before  esteemed,  is  seized  upon  with  avidity  and  tortured,  or  sought 
lo  be  tortured,  inconsistent  as  the  effort  is  with  common  sense,  into  proof 
of  guilt,  whilst  the  weightiest  facts,  those  which,  with  such  a  mind,  would 
be  conclusive  of  innocence,  for  the  most  part  are  not  mentioned  at  all, 
or  when  in  part  referred  to,  are  rejected  as  unimportant,  or  as  coming 
"too  late."  The  President,  however,  should  have  been  told  of  them, 
and*  the  public  should  see  the  nature  of  the  facts  so  discarded  as  not 
proving,  or  hardly  as  tending  to  prove,  Porter^s  innocence  of  purpose. 
The  Judge  Advocate,  even  in  regard  to  the  despatches  which  he  uses  aa 
establishing,  in  his  view,  the  guilty  purpose,  omits  to  give  the  whole  of  any 
one  of  them.  He  extracts  a  few  expressions  from  each,  without  alluding 
to  its  context,  a  practice  ever  unfair  and  unreliable.  Had  even  the  whole  of 
these  despatches  been  di5>closed  the  President  would  have  seen,  and  the  pub- 
lic, for  whom  the  review  of  the  Judge  Advocate  was  also  designed,  as  proved 
by  its  general  circulation  by  the  War  Department,  that  these  despatches 
themselves  proved  no  faithlessness  on  Porter's  part  to  Pope  or  the  country, 
either  actual  or  contemplated.  Whilst  those  which  he  does  not  give  at 
all,  or  even  allude  to,  with  the  exception  of  the  one  just  mentioned,  to 
McClellan,  of  2d  September,  all  demonstrate  a  iixed  purpose  and  earnest 
solicitude  to  do  his  full  duty  to  both.  (The  reader  will  find  these  despatches 
in  pp.  228-235.)  It  is  confidently  asserted  that  every  one  of  them  evinces 
not  only  a  mere  willingness,  but  the  strongest  wish  to  do  every  thing 
in  his  power  to  render  the  campaign  successful,  or,  failing  in  that,  to  les- 
sen, as  far  as  possible,  any  disaster, that  might  befall  it,  and  especially  to 
save  the  Capitol.  His  orders,  too,  to  his  corps  commanders,  to  be  found 
in  the  same  pages,  evidence  intelligence,  zeal  and  energy,  and  the  des- 
.patch  referred  to,  to  McClellan,  of  2d  September,  whilst  he  was  still 
ander  the  command  of  Pope,  and  involved  in  his  fate,  breathes  the  sam' 
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patriotic  spirit.  That  despatch  was  an  anawcr  to  one  from  McClellan  of 
.the  (Isiy  bofore,  ur<;-in<]^  him  "and  all  friends"  to  p:ive  "the  fullest  and 
most  cordial  co-openition  to  General  Pope."  A  despatch  written,  as 
McCMelhin  states,  (p.  It'TJ  at  the  instance  of  and  to  satisfy  the  ap[)rehen- 
sions  of  the  Prt'sidfMit,  and  not  to  remove  any  apjirehensions  of  his  own. 
To  quote  MeClelhmV  words:  **  I  had  no  doubt  then  in  my  own  mind  but 
that  the  Army  of  the  Potomac,  and  all  connected  with  it,  would  do  their 
duty  without  there  bein.2^  any  necessity  for  any  action  on  ray  part."  To 
that  messa^^e,  Porter's  of  the  2d  says :   "  You  may  rest  assu[ik[)  that  all 

YOUn    FIUKNDS,    AS    WKLL   AS    EVKIIY    LOVKll   OF   HIS  COUNTRY,    WILL    KVER  ' 
GIVE,  .AS  TIIKY  HAVK  OIVKN,  TO  GENERAL  Pol'E,  THEIR  CORDIAL  CO-OPERA- 
TION    AM)    CONSTANf    SUPPORT    IN    THE    EXKCUIION     OF    ALL    ORDERS    AND 
PLANS.       Our    killed  and  wounded  and   enfeebled   TROOPS   ATTEST  OUR 
DEVOTION  TO  DUTY." 

So  conscious  was  Pr)rter  of  havinp:  fully  performed  his  duty,  the  mo- 
ment he  received  MeClellan's  despatch  he  soujrht  Pope,  showed  it  to  him, 
and  asked,  "  why  he  supposed  such  a  despatch  had  been  sent  to  l.im  ?" 
(P  20.)  Pope  could  irive  him  no  explanation.  His  answer  to  MeCielhiri 
he  was  not  allowed  to  s«'nd,  but  it  clearly  evinces  the  utter  jrroundlessncss 
of  sus[>icion.  His  "kiHed  and  wounded  and  enfeebled  troo])s"  he  points 
to,  as  he  well  mi*rht,  as  the  witnesses  of  duty  devotedly  performed  Of  his 
command,  L^allantly  led  by  himself,  (for  he  ever  led  it,)  in  the  battle  of  the 
30th  of  AuoMjst,  three  dnys  before,  in  a  vain  effort  to  turn  the  tide  of  Pope's 
defeat,  and  save  the  honor  of  our  llnp:,  consistin<]c  of  about  seven  thou^uiid 
men,  he  lost  in  killed  and  wounded  over  two  thousand  and  thiiity-two, 

INCLUDING  IN  THE  KILLED  ONE  HUNDRED  AND  FIFTEEN  OFFD  EHS.       All  this, 

however,  in  the  view  of  the  Jud<re  Advocate,  was  "too  late" — j^-allantry  too 
tardily  displayed — wounds  and  deaths  provin.u:  nothinir — ])atriotism  and 
sense  of  duty  s[)eakinjr  but  for  the  day,  aiid  iH>t  an  hour  IxTore  The  27th, 
2Sth  and  20th  of  Au«rnst  found  him  a  traitor  in  fact,  as  wi?ll  as  intent.  The 
30th,  a  noble  soldier  and  patriot  I  And  yet,  with  the  transparent  injustice 
of  such  rea>oiiinir,  tlu'  Jrd:re  Advoc-.itr.  witijout  seeminc:  to  be  aware  of  it 
and  of  its  absnrlitv,  tells  the  l*re>ident  and  the  country,  in  conchulinir  hisre- 
view,  that  "the  Court  was  careful  to  irive  to  the  accused  the  benefit  of  all 
well  founded  doubts  that  arose  in  their  minds  in  reference  either  to  the  fact 
of  disol)cdience  or  in  reference  to  the  nx^a^ure  of  crinMnalitv  that  prom))led 
it,  and  hence  found  him  not  J?uilty  of  the  4th  and  M\\  spi'cilieations  of  the 
first  diarize  :"  and  that,  in  the  san>e  snirit  of  treiHTou-;  cleinenev,  he  himself 
withdrew  "the  4ih  s))eci  Heat  ion  of  the  second  char-re."     (P.  317.) 

And  this  statement  is  seriously  made,  without  even  intimating:  that  m 
the  support  of  the  specifications  of  the  first  eharixe  to  which  he  refers, 
there  was  not  only  no  evidencre  offered  by  the  Government,  but  that  what 
it  did  jrive,  without  considerinir  what  was  ])r()dueed  by  the  accused,  estab- 
lished the  utter  jrroundh'ssness  of  lioth  ;  and  without  inforniinji,'  tlie  Presi- 
deut  that  the  speciQcatiou  of  the  second  charge,  which  he  claims  credit 
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for  having  generously  withdrawn,  related  to  Porter's  conduct  in  the  very 
battle  of  the  30th  of  Angnst,  where,  under  his  lead,  the  battle  ground  was 
literally  mired  with  the  blood  of  his  devoted  followers,  and  where  his 
efforts  were  so  greatly  instrumental  in  diminishing  the  disaster  of  the  day. 
Having  thas,  it  is  confidently  submitted,  shown  not  only  that  there  is 
no  proof  to  establish  the  alleged  criminal  animuH  of  Porter,  but  con- 
clusive evidence  to  the  contrary,  the  assumption  of  which  animus  consti- 
tutes the  very  foundation  of  the  argument  of  the  Judge  Advocate,  the 
<jharges  and  spec i titrations  will  be  considered  in  their  order,  and  in  con- 
nection with  the  whole  evidence. 

First  CiiARaE. — First  Specification. 

The  first  charge  was  the  "  Violation  of  the  Ninth  Article  of  War," 
and  the  first  specification,  a  failure  to  obey  the  following  order  of  Major 
General  Pope,  dated  '' Bristow  Station,  August  27th,  1562,  6.30  P.  M., 
Major  General  P.  J.  Porter,  Warren  ton  Junction  :" 

"General:  The  Major  General  Commanding  directs  that  you  start  at 
one  o'cloek  to-niglit,  and  come  forward  with  your  whole  corps,  or  such 
part  of  it  as  is  with  you,  so  as  to  be  here  by  daylight  to-morrow  morning. 
Hooker  has  had  a  very  severe  action  with  the  eueny,  with  a  loss  of  about 
three  hundred  killed  and  wounded.  The  enemy  has  been  driven  hack, 
but  i.s  reta-LTifj  along  tlie  railroad.  We  must  drive  him  from  Manassas, 
and  clear  th«  country  between  that  place  and  Gainesville,  where  General 
McDoWKLL  is.  If  Morell  has  not  joined  you,  send  word  to  him  to  push 
forward  immediately ;  also  send  word  to.  Banks  to  hurry  forward  with  all 
speed,  to  take  your  place  at  Warrenton  Junction.  It  is  necessary,  on  all 
accounts,  that  you  should  be  here  by  daylight.  I  send  an  officer  with 
this  dispatch  who  will  conduct  you  to  this  place.  Be  sure  to  send  word 
to  Banks,  who  is  on  the  road  from  Payeiteville,  probably  in  the  direction 
of  Bealton.  Say  to  Banks,  also,  that  he  had  best  run  back  the  railroad 
trains  to  this  side  of  Cedar  Run.  If  he  is  not  with  you,  write  him  to 
that  effect. 

"  P.  S  — If  Banks  is  not  at  Warrenton  Junction,  leave  a  regiment  of 
infantry  and  two  pieces  of  artillery,  as  a  guard  till  he  comes  up,  with  in- 
structions to  follow  you  immediately.  If  Banks  is  not  at  the  Junction, 
instruct  Colonel  Cleaky  to  run  the  trains  back  to  this  side  of  Cedar  Run, 
and  post  a  regiment  and  section  of  artillei'y  with  it." 

The  Judge  Advocate  devotes  five  pages  of  his  review  to  maintain  thig 
specification.     With  what  justice,  we  will  now  see: 

Firnl. — The  order  was  to  bring  by  the  specified  time,  "daylight,"  the 
following  morning,  not  a  part  merely,  but  his  "  whole  corps,"  or  the 
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whole  of  "such  part  as  is  with  you."  Porter  had  artillery  with  him,  an 
arm  of  vital  moment,  at  the  time,  to  the  accomplishment  of  Pope's  pur- 
pose, and  to  the  safety  of  his  own  command.  This  part  of  his  force,  too, 
the  body  of  the  order  clearly  embraced. 

And  if  that  could  be  doubted,  the  postscript  made  it  clear.  For  in  the 
postscript  he  was  told  that,  in  the  event  of  his  not  finding  Banks  "  at 
Warren  ton  Junction,"  he  was  to  *'  leave  a  regiment  of  infantry  and  two 
pieces  of  artillery,  as  a  guard  until  he  comes  up,  with  instructions  to 
follow  ;"  that  is,  to  follow  with  his  own  and  these  i^%  pieces.  The  artiU 
lery  of  Porter  was,  therefore,  manifestly  included  in  the  order.  No  part 
of  that  arm  was  to  be  left  behind,  except  in  the  contingency  mentioned, 
and  then  only  two  guns,  and  but  for  a  time.  On  this  fact,  the  Judge  Ad- 
vocate is  silent,  although  its  significance  is  most  important.  The  order 
exacted  the  movement  of  Porter's  entire  force,  and  embraced,  in  words, 
his  artillery.  To  have  left  that  behind,  would  have  been  disobedience ; 
and  if  any  untoward  result  had  ensued  to  his  own  command  or  to  Pope's, 
he  should,  and  no  doubt  would,  have  been  held  responsible.  Nearly  all 
the  witnesses  proved  that  the  artillery  could  not  have  been  moved  at  one 
o'clock.  In  this  part  of  the  case,  and  indeed  throughout,  the  prejudice  of 
the  Judge  Advocate  reveals  itself  After  relying,  and  illogically  and  un- 
charitably using  the  portion  of  the  evidence  which  he  quotes,  as  bearing  on 
the  question  involved  in  this  specification,  he  tells  the  President:  "  That 
there  are  certain  other  facts  disclosed  in  the  testimony,  which  go  far  to  indi- 
cate a  settled  purpose  on  the  part  of  the  accused  to  disregard  "  the  order. 
On  receiving  it,  he  said  to  the  Generals  who  were  with  him,  "  there  is 
something  for  you  to  sleep  upon,"  instead  of  telling  them  what  the  Judge 
Advocate,  in  his  enthusiasm,  says  he  should  have  told  them,  though  he 
fiails  to  say  what  that  was. 

Conceding  that  what  he  did  say  is  correctly  given,  one  would  suppose 
that  if  it  did  not  for  a  moment  excite  the  surprise  of  the  ofiBcers  to  whom 
it  was  addressed,  (and  against  whom  no  fault  of  motive  or  want  of  skill 
is  attributed,  and  all  of  whom  are  now  faithfully  serving  their  country,) 
officers  who  knew  the  actual  condition  of  things,  and  saw  the  mauner  and 
heard  the  tone  in  which  Porter  spoke,  an  unprejudiced  mind  would  find 
in  that  fact  alone,  ample  confutation  of  the  imputation,  and  dismiss,  as 
wholly  unjust  and  uncharitable,  all  suspicious  speculations  that  could  be 
founded  upon  it. 

But  Porter  did  not  say  what  is  stated  by  the  Judge  Advocate.  The 
reliable  proof  is  the  other  way.  What  he  did  say,  was  not  in  any  degree 
"saddening  or  discouraging"  to  the  officers  who  heard  it,  or  to  those 
who  believe  "that  in  the  prosecution  of  this  war,  much  vigor  is  much 
wisdom."  In  that  maxim  no  one  more  decidedly  concurs  than  Porter 
himself.  This  is  evidenced  by  his  whole  conduct  since  the  war  com- 
menced.    What  he  did  say,  on  reading  the  order  to  his  Generals,  was 
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proved  by  General  Butterfield,  one  of  those  present  at  the  time.  That 
officer  states,  that  as  soon  as  Porter  received  the  order,  he  handed  it  "to 
General  Morell  or  to  General  Sykjes,  who  were  present,  and  said  there 
was  a  chance  for  a  short  nap^  or  something  of  that  sort,  (I  do  not  remem- 
ber the  exact  words,)  indicating  that  there  was  but  little  time  for  prepa- 
ration," And  the  same  witness  further  stated,  that  on  objections  being 
made  by  Sykes  or  Morell,  or  both,  to  marching  at  1  A.  M.,  (they  both 
testified  that  they  did  so  object,)  Porter  stated,  what  the  Judge  Advocate 
neither  gives  nor  alludes  to,  "  In  reply  to  these  remarks.  General  Porter 
spoke  rather  decidedly,  that  there  was  the  order — it  must  be  obeyed; 
that  those  who  gave  the  order  knew  whether  the  necessities  of  the  case 
would  warrant  the  exertions. that  had  to  be  made  to  comply  with  it.  I 
do  not  state  that  as  his  exact  words,  bat  as  the  substance  of  what  he  said." 
(P.  185.) 

What  evidence  is  this  of  want  of  vigor,  or  of  a  purpose  to  disobey  ? 
No  wonder  that  neither  Sykes,  Morell,  nor  Butterfield  saw  in  it  nothing  to 
regret, — ^nothing  indicating  a  purpose  or  a  willingness  to  disobey  the  order. 
Nothing  "to  the  last  degree  saddening  or  discouraging  for  those  who 
believe  that  in  the  prosecution  of  this  war  much  vigor  is  much  wisdom." 
Nothing  sad  or  discouraging  at  all,  but  on  the  contrary,  an  ardent  desire 
to  obey  the  order.  The  Judge  Advocate,  however,  though  he  heard  not 
the  words,  nor  the  tone,  nor  saw  "  the  expression  of  the  eye  and  the  play 
of  the  features,"  which  he  tells  us,  "  often  afford  a  language  more  to  be 
relied  on  than  that  of  the  lips,"  (p.  301,)  ruminating  in  his  study,  and 
even  without  a  Smith,  or  any  other  expert  in  the  reading  of  "  the  inter- 
communings  of  spirits  "  to  supply  his  own  possible  want  of  information, 
and,  with  assumed  confidence,  construes  them  to  have  been  most  sad  and 
discouraging,  and  to  have  exhibited  nothing  of  "vigor,"  or  of  "wisdom." 
Can  this  be  reconciled  with  his  well  known  ability,  except  upon  the 
ground  of  his  fixed  antecedent  hypothesis  of  Porter's  guilt  ? 

I. — But  to  the  evidence. 

The  order  was  received,  as  admitted  by  the  Judge  Advocate,  between 
half-past  nine  and  ten  o'clock  of  the  evening  of  the  21th  of  August.  The 
Generals  who  were  present,  Merell,  Sykes  and  Butterfield,  all  say  it  was 
about  ten  o'clock. 

IT. — When  was  the  march  under  the  order  begun  ? 

The  Judge  Advocate  says,  it  was  not  until  about  dawn.  To  make  that 
statement  good,  he  quotes  a  sentence  or  two  from  the  testimony  of  a  few 
witnesses.  But  why  not  all  that  these  witnesses  said  ?  And  especially 
why  not  have  given  the  evidence  of  the  Generals,  who  were  present  when 
the  order  was  received,  and  had  charge  of  the  movement,  and  of  that  of 
General   Gbiffin,   Lieutenant   Colonel  Locke,   Captains  Martin   and 
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MoNTEiTTT,  and  Lieutenant  Weld  ?  In  fairness,  it  is  obvious  that  this 
should  have  been  done,  (ii'neral  Morell  was  asked,  "about  what  time  did 
the  march  or  movement  of  troops  commence,"  and  answered,  "a/  three 
o^clork,  or  Vi'ry  near  thai  tiim'.    That  was  the  hour  desiijcnated  "  (P.  1 45.) 

General  I^uttcrliehi,  (by  Presidential  appointment  the  chief  of  Gene- 
ral Hooker's  staff,  whiNt  he  was  in  command  of  the  army,)  says,  that 
General  Porter  fixed  three  o'clock  as  the  hour,  and  that  the  witness 
"wrote  an  order  in  General  Porter's  tent,  for  my  command  to  be  in  line 
to  mirch  at  thrfe  f/r/or/:.'^  And  in  reply  to  the  question,  "did  you 
inarch  or  attempt  to  march  at  three  o'clock,  said,  "/r/?V/;"  **  I  had  my 
column  formed  and  staff  odicers  sent  out  to  notifv  nie  where  the  head  of 
my  column  should  take  its  place  in  the  line.  We  marched  from  the  camp 
ui)  to  the  road,  and  there  waited  until  we  could  take  our  place,  which  was 
at  the  rear  of  General  Morell's  division."  (Pp.  1^5,  ISG  )  General  Griffin, 
said,  '•  I  received  an  order  about  twelve  o'clock  on  the  nip:ht  of  the  27th 
of  August,  to  move  my  briirade  at  three  o'clock  in  the  morninp:.  -rl^  three 
o\;lovfc  in  tlie  viDrniiKf  I  started  from  my  camp  towards  Bristow  Sta- 
tion, and  marched  about  a  mile  or  two;  to  where  I  halted,  and  there  I 
remained  at  the  head  of  my  column  until  about  two  hours  after  daylight. 
(Why  this  delay  he  satisfactorily  explains.)     (Pp.  IGO,  161.) 

Lieutenant  Colonel  L(>cke  beinjr  asked,  "did  the  corps  march  at  three 
o'clock,"  answered,  "yes"  (P.  134)  Captain  Montieth,  "at  what 
time  that  morning  did  General  Porter  be«rin  to  move  his  troops  ?"  "I 
should  think  it  was  ahnut  three  o'clock  (P.  127.)  And  such  is  the  testi- 
mony of  all  the  witnesses  upon  this  jKjint,  in  fact  of  all  who  had  the  best 
opportunities  of  knowinir,  includins^  the  Generals  whose  duty,  to  move 
at  three  o'clock,  under  the  order  they  all  say  they  received  from  General 
Porter  the  ni.irht  before,  it  was  to  see  that  that  order  was  obeyed,  and  to 
superintend  the  movement.  JIow  idle  is  it  to  disre<2:ard  all  of  this  evi- 
dence as  unreliable,  and  to  find  a  fact  i!M!onsi?tent  with  it  upon  such  testi- 
mony, little,  too,  as  that  is  to  which  the  Judpje  Advocate  refers,  and  of 
that  little  to  General  Po[)e's,  who  was  n<»t  present  at  the  time,  who,  to  an 
inquiry,  "whether  on  tlie  receipt  of  certain  messages  from  the  accused, 
the  latter  was  on  his  niiircli,  in  obedience  to  the  order  of  the  27th  of 
Au•2^u^t,"  answered,  "I  do  not  know  that  he  was.  On  the  contrary,  from 
a  note  I  had  received  from  him,  (not  however,  produced,  as  were  none  of 
Porter's  notes  to  this  witness,  who  said  that  he  had  mislaid  them  all,)  I 
did  not  understand  that  he  would  march  until  daylight  in  the  morniii«j:." 
A  storv  at  war  with  the  fact,  that  he  had  ordered  the  march  to  commence 
at  three,  arjd,  as  proved  by  the  witnesses  just  referred  to,  that  it  did  com- 
mence at  that  h(»ur. 

But,  iiide|)etident  of  the  positive  proof  as  to  tlie  time  of  the  march,  and 
supposinjt  that  the  mind  could  possibly  doubt  upon  the  ])oint  with  that 
proof  before  it,  what  are  the  probabilities?     Every  General  and  other 
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oflScer  present  when  the  order  wos  receired,  or  who  was  in  Porter's  tent 
afterwards  on  that  evening,  tells  us  that  Porter  gave  a  positive  order  to 
march  at  three  oarlock. 

If  not  obeyed,  these  Generals,  who  had  to  execute  the  order,  were  liable 
to  censure.  Who  censures  them?  Not  tlie  Government,  certainly. 
For.  as  before  stated,  and  fortunately  for  the  country,  thev  are  all  of  thein 
in  high  favor  Porter  is  the  only  victim.  lie  alone  has  been  sacriliced, 
or  rather  as  fiir  as  his  reputation  is  concerned,  a  futile  effort  has  been 
made  to  sacrifice  him. 

ITT. — But,  admitting  that  he  did  begin  his  march  at  three,  A.  M.,  the 
Judge  Advocate  maintains  that  he  was  guilty  of  disobedience,  meriting 
the  sentence  of  the  Court,  because  he  should  have  marched,  or  attempted 
to  march,  at  1  A.  M. 

Hosvever  positive  in  that  respect  the  order  was,  it  was  confidently  stated 
in  the  defence,  upon  the  authority  of  a  miliiary  maxim  of  Napolco!!,  that 
passive  obedience  to  a  military  order  is  only  exacted  "  where  it  is  given 
by  a  superior  who  is  present  on  the  spot  at  the  moment  when  he  gives  it."* 
The  autht)rity  of  this  maxim  is  not  disuutcd  bv  the  Judue  Advocate — he 
only  denies  its  application  in  this  instance.  And  he  does  this  but  doubt- 
in):W.  "Nor  is  it  6p/?>re^,"  (says  he,)  that  the  accused  can  "find  shel- 
ter'* under  it.  And  why — can  the  reader  imagine?  because,  as  this  offi- 
cial military  jurist  says,  "the  discretion  it  allows  to  a  subordinate,  sepa- 
rated from  his  superior  officer,  is  undf^rstood  to  relate  to  the  mranfi,  and 
not  to  the  end  of  an  order.  Wheti  the  accused  determined  that  instead 
of  starting  at  one  o'clock  he  would  start  at  three  or  four,  (he  adds  an 
hour,  for  all  agreed  that  Porter  ordered  the  march  to  begin  at  three,)  he 
did  not  resolve  he  would  arrive  at  Bristow  Station  by  davlight  in  a  differ- 
ent  mariner  from  that  indicated  by  his  Commanding  General,  but  that  he 
would  not  arrive  there  by  daylight  at  all.  In  regard  to  this,  the  end  of 
ord»^r,  he  had  no  discretion."     (P.  360.) 

What  technicality.  A  just  and  enlightened  Judge  once  said  of  a  like 
dis|)lay  in  a  case  before  him,  "it  is  stretching  techuicality  to  the  very 
▼erge  of  quibblitig." 

A  few  observations  will  show  the  weakness  of  the  reasoning  of  the 
Judge  Advocate 

I.  In  the  first  place,  no  such  qualification  of  the  maxim  is  anywhere 
suggested  by  its  great  author.  His  language  is  general,  com|>ri'hrnsive 
of  end  as  wejl  as  means.  Passive  obedience  to  an  order  in  any  ])artiou- 
lar,  whether  of  end  or  means,  is  not  to  be  exacted  when  the  superior  who 
gives  it  is  not  present  at  the  place  where  it  is  to  be  executed.  In  the 
words  of  Napoleon,  such  obedience  is  to  be  exacted  '^only  when  it  is 
given  by  a  superior  who  is  present  on  the  s})Ot  at  the  moment  when  he 
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gives  it."  And,  as  was  his  wont,  he  assigns  succintly,  but  clearly,  the 
reasons  for  the  rule  Having  then,  (that  is  when  he  is  present  on  the 
spot,)  knowledge  of  the  state  of  things,  he  can  listen  to  the  objections, 
"  and  give  the  necessary  explanations  to  him  who  should  execute  the 
order."  This,  of  course,  he  cannot  do  when  he  is  not  present.  To  en- 
force absolute  obedience  to  an  order  given  by  a  superior  who  is  not  pre- 
sent, and  may  not  know  the  condition  of  the  country,  or  the  difficulties  in 
the  way  of  its  execution,  might  at  times  lead  to  the  most  disastrous  re- 
sults— imperil  a  corps,  frustrate  the  very  purpose  of  the  superior,  and  so 
far  from  aiding,  lead  to  his  utter  defeat. 

II.  What  authority,  other  than  his  own,  is  there  for  his  statement,  that 
the  maxim  "  is  understood  to  relate  to  the  means  and  not  the  end  of  an 
order  ?"  He  cites  none.  Would  he  not,  if  he  had  known  of  one  ?  And 
would  he  not  have  known  if  there  be  one  ?  He  shows  himself  to  be 
fond  of  military  literature,  and  to  have  its  leading  points  fastened  in  his 
memory.  He  graphically  calls  to  the  President's  recollection,  the  stirring 
scenes  of  Hohen  Linden — the  great  gallantry  and  matchless  energy  of 
Richpanse — the  dashing  onset  of  Ncy,  and  unites  his  own  tribute  to  that 
of  the  renowned  historian  of  The  Consulate  and  the  Empire  to  the  con- 
sumatc  skill  of  Moreau,  as  being  illustrated  more  brilliantly  than  in  any 
of  his  other  battles  in  this,  "  the  greatest  in  the  present  century." 

Who  can  doubt  that  a  mind  which  so  evidently  delights  in  military 
reading,  and  whose  office  of  Judge  Advocate  General  makes  it  his  duty 
to  do  all  that  he  can  to  master  the  science,  as  far,  at  least,  as  concerns 
obedience  to  orders,  could  have  failed  to  discover  in  what  authority,  great 
or  small,  it  is  stated,  that  the  quoted  maxim  of  Napoleon  was  understood 
by  him  or  any  one  else,  military  man  or  not,  to  relate  "to  the  means  and 
not  the  end  of  an  order." 

III.  But  conceding,  for  a  moment,  that  such  is  its  meaning,  how  does 
that  meaning  deprive  Porter  of  the  benefit  of  the  maxim  ? 

I.  It  is  said  by  the  Judge  Advocate,  that  "the  end  of  the  order  was 
that  Porter  should  be  with  his  command  at  Bristow  Station  by  daylight 
the  following  morning." 

II.  That  Porter  did  not  decide  to  get  there  at  that  time,  "  in  a  different 
manner  from  that  indicated  by  the  order,  but  that  he  would  not  get 
there  at  all,  at  that  time,  and  that  as  to  get  there  at  that  time,  was  "  the 
end  of  the  order,  he  had  no  discretion  upon  the  subject."  Was  the  end 
of  the  order  as  suggested  ?  The  end  must  be  the  object  to  be  accom- 
plished by  the  order.  The  order  stated  that  "  Hooker  has  had  a  very 
severe  action  with  the  enemy,  with  a  loss  of  about  three  hundred  men 
killed  and  wounded.     The  enemy  has  been  driven  back,  but  is  retiring 
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along  the  railroad  ;  we  mast  drive  him  from  Manassas,  and  clear  the 
country  between  that  place  and  Gainesville,  where  General  McDowell  is." 
To  clear  this  portion  of  the  country,  then,  was  Pope's  object,  lie  issued 
the  order  with  that  view.  As  a  means  to  effect  it  he  desired  Porter's 
corps.  In  what  condition  ?  In  fighting  condition.  In  what  way  to  get 
to  him  ?  By  the  best  and  shortest  way.  Time  was  important,  but  time 
was  to  yield  to  the  object  to  be  accomplished.  Pope  did  not,  and  could 
not,  know  what  would  be  the  condition  of  Porter's  command  when  the  order 
would  be  received.  He  did  not  fully,  if  at  all,  know  the  condition  of  the 
roads,  nor  what  would  be  the  character  of  the  night.  In  his  designation 
of  the  time  of  arrival  at  Bristow's  Station,  did  he  mean  to  say,  that  no 
matter  in  what  plight  the  troops  should  be, — how  far  they  may  have 
marched  that  day  and  evening — what  meals  they  may  have  had — what 
rest — what  the  state  of  the  roads — what  the  character  of  the  night,  and 
what  the  opinion  of  every  officer  of  the  command  as  to  the  practicability 
of  getting  to  Bristow  Station  at  daylight — did  he  mean  that,  regardless 
of  all  these  considerations,  the  order  was  to  be  literally  obeyed.  Ue  did 
not,  and  could  not  have  been  supposed  by  Porter  to  have  so  meant,  ex- 
cept on  the  supposition,  that  he  was  an  imbecile.  The  character  for  intel- 
ligence of  Pope,  therefore,  should  save  him  from  the  damaging  effect  of 
such  a  proposition.  But  in  fact  that  was  not  his  meaning.  His  conduct, 
the  next  day,  when  the  troops  did  arrive  at  the  designated  place,  which, 
he  says,  was  10.20  A.  M.,  (Porter  was,  in  fact,  there  about  8  A.  M.,) 
(p.  19,)  proves,  that  he  was  guilty  of  no  such  folly.  His  order,  accord- 
ing to  the  view,  adopted  by  the  Court  and  by  the  Judge  Advocate, 
had  been  shamelessly  disobeyed.  He  had  every  reason,  that  view  assumes, 
to  know  that  it  might  have  been  obeyed.  That  Porter  should  be  there  at 
daylight  with  his  command,  was,  it  is  said,  the  very  end  of  the  order. 

That  end  had  failed  without  justification  or  excuse,  says  the  Judge 
Advocate.  If  so,  how  are  we  to  account  for  the  manner  of  Pope's  recep- 
tion of  Porter  at  8  o'clock  that  morning,  or  at  any  time  after  the  command 
arrived.  On  cross-examination,  Pope  was  asked  "  had  you  any  con  versa- 
tion  with  him,  (Porter)  in  relation  to  the  order  of  the  27th,  and  his  having 
obeyed  or  disobeyed,  and  if  so,  what,"  He  answered,  *'  I  do  not  remem- 
ber any  conversation  with  him  in  reference  to  obeying  or  disobeying  the 
order,  although  I  had  much  conversation  with  him."  In  replying  to  an- 
other question,  requesting  him  to  try  and  refresh  his  recollection,  he  said 
"  I  should  not  be  likely  to  complain  to  my  subordinate  oHicer  of  a  dis- 
obedience to  my  orders,  (why  he  does  not  explain,  except  that  Porter 
was  his  subordinate,)  I  am  therefore  very  sure  that  I  did  not  com- 
plain TO  General  Porter."  He  added,  "I  am  not  sure  that  he  gave 
me  any  explanations.  I  have  a  general  recollection  that  he  spoke  to  me 
of  his  marchy  and  the  difficulties  that  he  had  in  getting  wagons  out  of 
the  road,  but  the  particulars  I  do  not  remember^  for  I  was  very  much 
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c^cupied,  and  the  necessity  which  made  his  presence  important  had 
passed  away."  (P.  18.)  On  his  examination  also,  in  chief  by  the  Jud<?e 
Advocate,  he  was  asked,  "did  he  (Porter,)  at  that  time,  (the  time  of  his 
arrival.)  or  at  any  time  before,"  "explain  to  you  the  reason  why  he  did 
not  obey  the  order."  He  answered,  "lie  wrote  me  a  note  whicli  I  re- 
ceived  I  think  in  the  morning  of  the  28th,  very  early  in  the  morning, 
perha])s  a  little  before  dayli;2jht.  I  am  not  quite  sure  about  the  time. 
The  note  I  have  mislaid  (as  before  stated,  he  said  that  he  had  mislaid  all 
of  Porter's  notes  to  him,  stranj^e  negligence  this,  and  one  that  credulity 
itself  could  scarcely  believe,  if  tlic  witness'  character  for  veracity,  and  his 
repugnance  to  exaggeration,  either  delicate  or  gorgeous,  was  not  so 
universally  acknowledged.)  I  can  give  the  substance.  I  remember  the 
rea.so7is  given  by  General  Porter,  if  it  is  necessary  to  state  them,  I 
can  do  so."  Porter  enquired  if  the  witness  had  looked  for  the  note, 
and  he  said  he  had,  "but  had  not  been  able  to  find  it."  The  Judge 
Advocate  then,  although  the  enquiry  ira.s  his  own,  and  Porter  said 
"/  do  not  ohjrcf"  to  the  witness  giving  his  recollection  of  the  con- 
tents of  the  notes,  said  "I  will  not  press  the  question."  (P.  13.)  It 
appears  theu,  that  Po})e  had  rec^eivcd  before  daylight  on  the  i28Lh,  from 
Porter  a  written  note,  giving  his  reasons  why  he  would  not  be  able 
to  execute  his  order  literally.  He  sent  no  answer  reiterating  the 
order,  nor  did  he  rebuke,  or  in  any  way  find  fault  with  the  failure  in  its 
passive  obedience.  And  when  Porter  and  himself  met  face  to  face,  at 
8  A.  M.,  and  afterwards  on  that  day,  and  also  during  the  whole  time, 
when  Porter  was  under  his  oonunand,  and  the  whole  sulyect  was  spoken 
of  between  iheui,  and  the  diiru-nlties  of  the  actual  march  explained,  did  a 
single  word,  as  I'ope  testilu's,  es(;ape  him,  even  faintly  murmuring  regret, 
much  less  censure?  This  of  itself  is  conclusive  of  the  groundlesiness  of 
the  charge.  The  oHiinir  who  gave  the  order,  when  he  was  made  ac- 
quainted with  all  the  cireuni<tane(;s  attending  its  execution  found  no  fault. 
Defeat  had  not  then  given  his  pride  of  command  a  sore  wound.  His 
ambition  he  no  doubt  thought  would  yet  be  gratified.  He  had  at  the 
time.  Porter  and  his  command  with  him,  and  he  trusted  as  he  well  might 
to  both,  and  by  his  own  conduct  at  that  time,  it  is  demonstrable  that  he 
never  intended  to  charge  Porter  with  disobedience  to  that  order.  His 
doing  so  was  obviously  aJi  after  thought.  Defeat  and  not  success  was 
soon  his  fate.  Defeat,  grtjat,  overwhelming  defeat.  The  public  were 
indignant.  If  the  result  could  not  be  attributed  to  Pope,  (and  that  it  could 
be  it  is  not  necessary  here  lo  charge,)  the  getters  up  of  the  cam[)aign  as  well 
as  Pope,  impelled  by  natural  mortification,  looked  for  escape  from  the  cen- 
sure which  they  were  certain  to  receive,  to  any  victim  that  could  with 
the  slightest  f)robabiiity  be  found,  and  Porter  was  selected.  His  conduct, 
his  disobedience,  his  meditated  treachery  were  at  once  alleged  to  be  the 
cause  of  the  defeat.  His  telegrams  were  searched  and  critivscised,  his  con- 
versations hunted  up  and  £xamined,  and  each  expression,  howsoever  made, 
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or  to  whomsoever  made,  evincing  a  want  of  confidence  in  Pope's  skill  and 
capacity  for  the  command,  were  seized  upon  and  pressed  into  the  service. 
Whilst  it  is  known  that  some  desired  liis  life,  the  Court  satisfied  itself 
by  displacing  him  from  the  army,  and  idly  assuminp^  to  disfrancliise  him 
from  all  places  of  honor  and  trust  under  the  Government.     And  yet,  who 
Id  his  senses  concurs  in  the  justice  of  that  sentence,  or  fails  to  stamp  it  as 
a  gross  wrong  to  Porter  and  the  country.     For  a  time  he  may  not  a^ain  be 
permitted  to  honor  his  profession,  and  serve  the  nation  by  other  deeds  of 
skill  and  valor,  but  of  the  past,  he  is  not  deprived.     The  place  in  the 
hearts  of  his  fellow-citizens,  which  he  filled  after  his  crowning  achievement 
of  Malvern,  is  his  still.     And  soon  will  the  })cople  order  those,  who,  as 
they  should  do,  will  li?tcu  to  the  public  voice,  and  be  alive  to  the  public 
honor,  that  he  must  be  restored  to  their  service,  and  afforded  an  opi)or- 
tauity  of  adding,  if  that  be   possible,  to  his  own  reputation,  and  to  the 
military  renown  of  the  nation.     But  to  return  to  the  evidence.     It  is  true 
that  to  a  certain  extent  he  critisized  in  his  dispatches  to  Burnside,  the 
plans  of  his  chief.     As  he  did  it,  was  it  a  crime  in  any  view,  military  or 
otherwwc?     His  critisims  were   for  the  eves    of  Uuniside   oulv,  and    of 
those  of  the  President  and  Commander-in-Cliief,  to  whom  he  must  have 
known,  they  would  be  communicated.     If  he  really  beli«.'ved  in  Their  truth, 
so  far  from  offending,  it  was  his  duty  to  give  the  information,  and  instead 
of  being  punished,  he  should   have  been   thanked   by  the   Government. 
Not  only  was  the  houor  of  the  flag  involved,  but  the  very  safety  of  the 
Capitol.     Porter  saw  that  both  were  in  danger  by  what  he  believed  to  be 
the  incompetency  of  Pope.     Was  he  to  keej)  this  conviction  in  his  own 
breast,  regardless  of  the  army  and  the  nation  ?     Or  was  he  nut  on  the 
contrary,  bound  to  speak  his  fears  to  those  who  had  the  power  to  guard 
against  the  apprehended  peril  ?     Were  his  fears   honestly  entertained  ? 
W^as  his  motive  for  stating  them  patriotic?     Let  his  di^^patch  to  McClel- 
lau  of  Ist  September,  8.30  P.  M.,  give  the  answer.     After  telling  him  of 
Bayard's  report  of  the  movements  of  the  enemy,  he  says,  ''  I  can  see  the 
dust  and  flags ;  columns  evidently  moving  directly  north  :  evidently  to- 
wards   Leesburg.     If  you  can,  I  hope  yuu  will   protect  the  fords  into 
Maryland,  and  guard  the  Railroad  to  Baltimore.     I  think  wc  will  have  a 
fi^ht  before  night.     The  enemy  are  •l)ctween  us  and  Fairfax  Court  House, 
and  shelled  our  trains  last  night.     We  will  fight,  or  they  will  avoid  us, 
and  strike  our  rear  first.     We  have  been  held  on  thirty-six  liours  too  long, 
and  we  are  bound  to  work  our  way  to  Alexandria.     I  oftly  regret  that  we 
have  not  been  distributed  to  forts,  and  to  the  fords  over  the  Potomac  into 
Maryland.     God  6F££D  your  opefiations,  and  enable  you  and  others 

IN    AUTHORITY    TO  SAVE  OUR  COUNTRY.''     (P.   23.]  )       His  wholc  thoughts 
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were  evidently  given  to  his  country,  its  honor,  and  its  safety.  "He  appre- 
hended, and  as  the  result  proved  correctly,  the  marching  of  the  enemy 
into  Maryland,  and  perhaps  further  North.  He  was  ahirmcd  too,  (it  was 
the  alarm  of  a  brave  and  patriotic  man,)  for  the  safety  of  the  capitol. 
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He  ardently  wished  to  avert  both  dangers,  and  in  words  of  patriotism 
that  evidently  gushed  from  his  heart,  he  invoked  McClellan  to  be  on  the 
alert — to  watch  the  foe,  and  guard  the  passes,  and  prayed  God  to  *'  speed  '* 
his  "  operation,  and  enable  him,"  and  "  others  in  authority  to  save  the 
country."  Alas,  for  our  good  name,  this  is  the  man  who  is  charged  with 
faithlessness  to  duty  and  treason  to  the  nation.  And  as  yet  more  dis- 
honoring to  it,  this  is  the  man  whom  a  Court  consisting  of  nine  officers, 
have  been  induced  to  find  guilty  of  the  foul  dishonoring  crime,  and  whose 
sentence  is  supported  by  the  highest  military,  legal  officer,  and  in  a 
moment  of  blindness  to  justice,  the  result  of  over  confidence  in  others,  a 
sentence  which  the  President,  whose  mind  is  naturally  honest,  to  the 
prejudice  of  his  own  good  name,  without  taking  time  properly  to 
investigate  the  subject  for  himself,  promptly  approved.  But  is  criti- 
cism on  a  commander's  capacity,  or  of  his  plans  by  a  subordinate  offi- 
cer 80  criminal  as  to  demand,  or  at  all  justify  dismissal  from  service 
The  wars  of  Europe  furnish  very  many  instances  to  the  contrary.  Even 
Napoleon,  the  strictest  of  disciplinarians  as  well  as  the  greatest  military 
man  the  world  has  ever  known,  not  only  did  not  punish,  but  encouraged 
it.  He  went  further,  he  excused  at  times  even  a  failure  to  obey  orders. 
It  is  singular  that  this  was  not  in  the  memory  of  the  Judge  Advocate, 
affluent  as  it  would  seem  to  be  with  such  learning. 

When  Massenaj  in  1810,  was,  against  his  wish,  placed  by  Napoleon  in 
command  of  the  Army  of  Portugal,  and  in  spite  of  his  criticisms  to  Napo- 
leon himself  on  his  plan  of  campaign,  in  obedience  to  orders,  decided  to 
lay  seige  to  Ciudad  Rodrigo,  overruling  in  that  respect  the  advice  of  his 
subordinates,  Junot  and  Ney,  who  recommended  an  attack  first  upon  that 
part  of  Wellington's  Army  encamped  at  Viseu,  Theirs  tells  us,  that  those 
two  officers  "spread  abroad  amongst  their  several  corps,  that  it  was  Mas- 
sena,  whOy  grown  old,  and  no  longer  the  same  man,  preferred  wearisome 
and  murderous  seiges  to  an  active  and  "decisive  campaign."  (Vol.  12, 
History  of  the  Consulate  and  the  Empire,  London  edition,  p.  151.)  To 
criticise  Napoleon,  to  advise  against  his  plan  of  campaign,  was  harmless 
in  Massena,  and  to  disparage  Massena  with  his  army,  was  harmless  in 
Junot  and  Ney.  But  for  Porter  to  question  Pope's  plans,  to  speak  des* 
pairingly  of  his  strategy,  though  only  to  the  superiors  of  both,  to  evince 
for  Pope  as  a  commander,  though  only  to  the  superiors  of  both,  "  con- 
temptuous and  unfriendly  feelings,"  is  not  to  be  tolerated  or  excused. 
Pope  should  have  been  held  sacred,  because  infallible,  and  Porter  con- 
demned for  questioning  it — whilst  Ney  and  Junot  and  Massena  were  pro- 
perly esteemed  guiltless,  because  Massena  and  Napoleon  possessed  no 
title  to  infallibility. 

II. — On  the  12th  of  March,  181 1,  after  the  triumph  of  the  French  in  the 
battle  of  Kedinha,  Massena,  who  was  still  in  command,  implored  Ney  "to 
resist  to  the  utmost,  as  the  nature  of  the.  ground  would  well  enable  him  to 
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do,  on  his  way  to  Condeixa."  "Scarcely,"  says  the  same  historian,  "had 
Massena  departed,  than  Ney  began  to  watch  the  least  movements  of  the 
English,"  and,  hurried  on  by  the  fear  of  "  being  isolated  from  the  main 
body  "  of  the  French  army,  **  he  disputed  but  for  a  few  moments  the  heights 
of  Condeixa,  and  then  hastened  to  quit  them."  As  soon  as  Massena  heard 
of  it  he  was  indignant — "expressed  aloud  his  indignation  to  Fririon,  the 
chief  of  his  staff,  and  was  so  greatly  angered  as  to  entertain  for  a  moment 
the  idea  of  depriving  Ney  of  his  command,  and  yet  the  purpose  was  only  for 
a  moment  entertained,  and,  as  far  as  we  are  informed,  when  he  was  ac- 
quainted with  it,  Napoleon  never  entertained  it  even  for  a  moment,  or  thought 
that  it  required  him  even  to  censure  Ney.  Ney  had,  however,  clearly 
violated  a  positive  order,  and  by  doing  so,  as. the  historian  tells  us,  "for  the 
sake  of  avoiding  an  imaginary,  or,  at  most,  doubtful  danger,  he  exposed 
the  army  to  certain  peril,  (ib.  pp.  210,  211.)  How  striking  is  the  con- 
trast, even  supposing  an  intended  violation  by  Porter  of  the  order  of 
the  27th  of  August,  between  the  conduct  of  Massena  and  Napoleon  in 
Ney's  case,  and  that  of  Pope,  the  Court,  the  Judge  Advocate,  and  the 
President,  in  Porter's  case. 

III. — In  November,  1812,  when  Wellington's  whole  army  did  not 
exceed  sixty  thousand  men,  and  King  Joseph's,  Napoleon's  brother,  num- 
bered eighty-five  thousand,  and  Hill's  command,  left  by  Wellington  at 
Alba  de  Tormes,  fifteen  thousand,  the  King,  Jourdan  and  all  the  Gene- 
rals but  Soult,  advised  an  "advance  between  the  English  Generals. 
Soult  opposed  it,  and  from  deference  to  his  authority  the  project,  which 
was  apparently  perfectly  practicable,  and  might  have  led  to  the  destruc- 
tion of  the  English  army,  was  abandoned,  aiid  another  plan,  advised  by 
Sonlt,  adopted.  And  then,  on  the  13th  of  the  same  month,  when  the 
French  crossed  the  Tormes  above  Alba,  and  advanced  as  far  as  Neustra, 
Senora  de  Retiro,  the  Kinp:  and  Jourdan  insisted  upon  the  advisability  of 
throwing  the  French  cavalry  upon  the  English  army,  visible  on  the  right, 
Soult  objected  to  the  measure,  on  account  of  the  obscurity  of  the 
atmosphere,  &c."  "  and  the  result  was  that  when  the  eighty -five  thousand 
French  troops  were  assembled  the  English  were  already  out  of  their 
reach,  and  in  full  retreat  upon  the  Cuidad-Rodrigo  route,"  and  the  ob- 
ject of  the  campaign  thereby  lost,  (ib.  vol.  15,  pp.  73,  74.)  Soult  never- 
theless was  continued  in  command,  and  escaped,  as  far  as  we  know,  even 
censure  on  the  part  of  Napoleon.  It  cannot  be  necessary  to  multiply 
instances  from  European  armies.  There  are  two  recent  ones,  in  our  own 
army,  occurring  ander  the  very  eyes  of  the  Government,  that  also  strongly 
illastrate  the  injustice  of  the  strict  rule  applied  to   Porter. 

I.  Whilst  the  Court  Martial  in  his  case  was  in  session,  and  in  the  same 
building,  a  military  inquisition,  instituted  at  the  request  of  Major  General 
8 


84 

McDowell,  of  an  extraordinary  character  was  examining  into  the  conduct 
of  that  officer,  and  with  power  to  investigate  his  whole  military  career, 
although  no  charges  of  any  kind  had  been  made  against  him  by  any  one 
in  aathority.  Why  this  favor  was  shown  to  McDowell,  and  Porter  waa 
held  to  rigid  and  most  technical  proof,  created  in  the  minds  of  the  ob^ 
serving,  great  surprise ;  but  it  is  referred  to  in  this  connection  with  no 
view  to  censure.  In  the  course  of  that  inquisition,  it  appeared  that 
McDowell  had  received  a  positive  order  from  Pope,  (under  whose  com- 
mand he  was,)  which  he  failed  to  obey.  Instead  of  doing  so,  he  left  his 
own  troops  and  went  in  search  of  Pope,  whose  exact  locality,  however, 
he  did  not  know.  For  this  separation  from  his  own  corps,  say  the  Court 
in  his  case,  there  was  "  clearly  "  nothing  in  another  order  upon  which  he 
relied,  which  contained  even  an  implication  to  justify  it.  The  result  of 
his  conduct,  too,'  in  that  particular,  had  proved  most  disastrous,  as 
proved  by  Pope,  whose  evidence  in  regard  to  it  was  adopted  by  the 
Court.  Upon  hearing  of  the  battle,  that  a  part  of  his  corps  had  had  that 
evening,  Pope  said :  "I  stated  to  several  of  my  staflf  officers  who  were 
present,  that  the  game  was  in  our  own  hands,  (meaning,  if  his  order  had 
been  executed,)  that  it  was  impossible  for  Jackson  to  escape  without  very 
heavy  loss,  if  at  all." 

McDowell's  excuse,  that  he  desired  to  give  "the  expression  of  his 
views  to  General  Pope  in  person,"  "  could  be  of  no  avail  when  the  mis- 
conduct of  his  own  corps  thwarted  a  plan,  the  execution  of  which  afforded 
an  opportunity  for  speedy  victory." 

To  this  unauthorized  and  inexcusable  failure  of  McDowell,  if  it  frus- 
trated, as  Pope  says  it  did,  the  almost  certain  destruction  of  Jackson's 
command,  and  probably  its  capture,  may  with  much  more  show  of  reason 
be  attributed  the  failure  of  the  campaign,  (if  that  was  not  owing  to  the 
inherent  defect  of  the  plan  of  the  campaign  and  the  incompetency  of  the 
commander,)  than  to  any  or  all  of  the  failures,  even  were  they  established, 
alleged  against  Porter. 

He,  however,  is  cashiered,  whilst  McDowell  is  honorably  acquitted,  and 
at  once  placed  on  important  duty,  because,  as  the  Court  in  his  case  say, 
gross  as  his  fault  was,  "grave"  as  the  "error committed  by  him,"  (disobe- 
dience of  an  express  order,  which,  a,s  the  Judge  Advocate  says,  and  cites 
De  Hart  for  it,  "is  a  crime  which  the  law  has  stigmatized  as  of  the  highest 
degree,  and  against  which  is  denounced  the  extreme  punishment  of  death,") 
"his  subsequent  efforts,  on  the  29th,  to  repair  the  consequences  of  that  unfor- 
tunate movement  of  his  corps,  and  to  press  them  forward  into  action,  were 
earnest  and  energetic,  and  disclosed  fully  that  the  separation  of  which 
this  Court  has  stated  its  disapproval,  was  inconsiderate  and  unauthorized, 
but  was  not  induced  by  any  unworthy  motives,"  The  italics  are  the 
Court's.  And  this  moderate  reproof,  if  reproof  it  can  be  called,  is  for  the 
violation  of  a  clear,  positive  order,  leaving  the  subordinate  no  discretion, 
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and  committed  upon  his  own  jadgment  alone,  without  consulting,  for 
aught  that  appeared,  a  single  officer  in  his  command. 

His  conduct  "was  not  induced  by  any  unworthy  motive.''  Evidenced, 
in  the  Court's  view,  by  his  course  on  the  following  day.  Had  he  con- 
fidence in  Pope  ?  Was  he  asked  ?  If  he  had  been,  who  that  knows  him, 
can  doubt  what  his  answer  would  have  been,  had  he  said  what  he  thought  f 
The  very  fact,  that  at  such  a  moment,  he  left  his  command  in  the  hands  of 
his  own  subordinates,  to  find  Pope,  to  counsel  with  him  as  to  the  very 
order,  and  probably  to  advise  against  it,  evinces  strongly  such  want  of 
confidence.  But  his  next  day's  conduct  exempts  him  from  serious  censure, 
as  it  proved  his  "motive"  pure.  And,  besides,  adds  the  Court,  "it  feels 
itself  bound  (why,  but  because  it  was  material  to  the  inquiry)  to  report 
the  fact,  that  his  commanding  officer  (General  Pope)  not  only  omitted  to 
hold  him  culpable  for  this  separation,  but  emphatically  commended  his 
whole  conduct  while  under  his  command,  without  exception  or  qualification. " 

How  different  the  facts  and  the  course  of  the  Court  in  Porter's  case. 

I.  Before  deciding  not  to  attempt  to  execute  the  order  of  the  2Tth  by 
marching  at  1  A.  M.,  Porter  was  strongly  advised  against  it  by  all  of 
his  general  officers  who  were  present  when  he  received  it.  Officers,  who 
have  ever  been  above  all  suspicion  of  want  of  fidelity,  and  who  now,  and 
deservedly,  stand  high  in  Executive  favor.  On  their  almost  positive  re- 
monstrance, he  only  agreed  (they  could  persuade  him  to  no  longer  delay,) 
to  wait  till  3  A.  M.,  but  two  hours,  and  he  and  they  issued  at  once  their 
orders  accordingly ;  and  who  also  proved  that  Bristow  Station  was  reached 
as  soon  as  if  the  march  had  been  attempted  at  one. 

II  His  conduct  on  the  bloody  field  of  the  30th,  red  with  the  blood  of 
thousands  of  his  command,  and  illustrated  by  his  usual  fearless  gallantry, 
and  greatly  diminishing  the  day's  disaster. 

III.  Not  only  the  omission  of  Pope  even  to  intimate  to  him  that  he 
-was  held  culpable  for  the  alleged  disobedience  of  the  order  of  the  27th. 
but  telling  him,  as  he  almost  admits  in  his  own  evidence,  and  as  was  posi- 
tively proved  by  Colonel  Ruqoles,  (hereafter  to  be  given,)  that  he  had  no 
fault  to  find ;  but,  on  the  contrary,  was  satisfied  with  his  whole  conduct, 
and  his  omission  afterwards  to  report  him  to  the  Department,  were  all,  in 
the  judgment  of  the  Court  in  his  case,  of  no  importance  whatever,  proving 
nothing  in  his  favor,  either  as  to  act  or  intent — having  not  even  a  ten- 
dency to  show  that  in  his  conduct  in  relation  to  the  order,  he  "  was  not 
induced  by  any  unworthy  motive."  For  the  one — McDowell — facts  of 
the  same  character,  not  as  strong,  are  a  conclusive  defence  to  proved  dis- 
obedience. For  the  other — Porter — such  facts,  if  they  have  any  effect, 
either  come  "too  late,"  or  prove  nothing,  or  if  anything,  prove  guilt. 
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Snch  is  the  striking  diflPerence  in  the  administration  of  its  justice,  exhib- 
ited  by  the  Government  through  two  of  its  Military  Courts  towards  these 
two  officers.  The  one,  adjiidfrcd  to  be  j^uiltless,  and  no  doubt  properly, 
who,  from  misfortune  rather  than  want  of  skill,  had  sip:nally  failed  not 
only  to  excite  the  admiration  and  prntitude  of  the  Republic,  but  had 
received  its  censure — the  other,  adjudtred  guilty  and  cashiered,  who, 
throughout  his  career,  had  evidenced  rare  skill  and  daring  cournjre,  and 
in  the  public  estimation  had  won  for  himself  a  name  of  which  the  best  of 
Napoleon's  Marshals  would  have  had  reason  to  be  proud. 

How  is  this  to  be  explained,  and  the  reputation  of  the  Government  to 
pass  unharmed  ?  Can  any  reflecting,  unprejudiced  citizen  give  a  satisfac- 
tory answer  ?  And  yet,  how  priceless  to  a  "  nation  is  even-handed 
justice."  How  imperative  the  interest,  and  the  duty,  to  observe  and  en- 
force it. 

But  the  opinion  of  the  McDowell  Court  furnishes  another  instance  of 
duty  not  performed  in  the  same  unfortunate  campaign,  and  at  the  time 
known  by  Pope  not  to  have  been  performed,  and  also  by  the  War  De- 
partment and  the  President,  after  that  opinion  was  given — and  yet,  to 
this  day,  not  even  censured.  And  what  makes  that  instance  the  more 
striking,  is,  that  it  was  on  the  part  of  General  Kino,  one  of  the  members 
of  the  Court  that  convicted  and  sentenced  Porter.  The  division  of  that 
officer,  as  Pope  testified  before  the  McDowell  Court,  had  had  a  successful 
fight  with  the  enemy,  *'  who  were  retreating  from  Centreville,  on  the  night 
of  the  28th  of  August,  had  remained  masters  of  the  field  still  interpos- 
ing between  Jackson's  forces  and  the  main  body  of  the  enemy,  and  that 
the  information  was,  he  thought,  brought  to  him  by  a  staff  officer  of 
General  King."  This  filled  him,  as  it  well  might,  with  high  hopes  of  suo 
cess,  and  he  says  that  he  "immediately"  ''directed  General  Kearney, 
whose  division  occupied  Centreville,  to  push  forward  cautiously  at  one 
o'clock  that  night,  in  the  direction  of  Gainesville,  to  drive  in  the  pickets  of 
the  enemy,"  etc.  **  I  directed  him,  at  the  first  blush  of  daylight,  to  attack 
the  enemy  with  his  right  advanced,  and  informed  him  that  Hooker  and 
Reno  would  be  with  him  immediately  after  daylight.  To  my  surprise 
and  dissatisfaction ^  I  learned  towards  daylight,  on  the  morning  of  the 
29th,  that  King's  division  had  been  withdrawn  in  the  direction  of  Manas- 
sas Junction,  leaving  open  the  road  to  Thoroughfare  Gap.  This  with- 
drawal of  that  division  made  necessary  a  great  change  in  the  movement, 
and  was  a  most  serious  and  unlooked  for  mistake."  McDowell,  under 
whose  command  King  was,  had  before  left  his  corps  improperly,  as  the 
Court  found.  He,  of  course,  did  not  give  King  the  order  to  withdraw. 
If  he  had,  the  Court  says,  ''  it  could  not  be  controverted  that  he  would 
be  justly  held  responsible  for  their  retreat,  and  the  consequent  derange- 
Bients  of  the  plan  of  battle  then  formed  by  General  Pope."  By  whose 
order,  then,  was  the  retreat  made  ?    By  King's.    Why  was  not  he  called 
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to  answer  for  it  ?  Did  he  know  that  it  was  important  to  hold  his  ground? 
Pope  says  that  he  was  "  so  impressed  with  the  necessity,  that  that  division 
(King's)  shonld  hold  its  ground,  that  I  sent  several  orders  to  General 
King,  (one  by  his  own  staff  officer,)  daring  that  night,  to  hold  his 
ground  at  all  hazards,  and  to  prevent  the  retreat  of  the  enemy,  and  in- 
formed him  that  our  whole  force  from  the  direction  of  Centreville  and 
Manassas  Junction  would  fall  upon  the  enemy  at  daylight." 

The  testimony  of  General  Pope,  in  relation  to  these  orders,  the  Court 
adopt,  **  as  a  faithful  statement  of  the  facts."  Was  the  first  order,  or 
either  of  the  succeeding  ones,  known  to  or  received  by  King  ?  If  they 
were,  how  is  it  that  he  has  not  been  charged  with  disobedience  ?  If  he 
did  know  of  the  orders,  did  he  satisfy  his  before  surprised  and  dissatis- 
Jied  chief  that  he  had  good  grounds  for  his  disobedience,  or,  at  least, 
that  he  •*  was  not  induced  by  any  unworthy  motive."  or  has  he  since  satisfied 
the  Department  ?  If  he  has,  then  disobedience  is  not  always  censurable. 
Then  **  the  Napoleonic  maxim  "  includes  ends  as  well  as  means. 

That  General  King,  who  is  known  to  be  a  patriotic  soldier,  had  good 
motives  for  his  failure,  disastrous  as  Pope  says  it  was  to  his  plans,  those 
who  arc  acquainted  with  him  will  readily  believe. 

But  to  condemn  Porter  of  disobedience,  and  to  cashier  him,  in  the  face 
of  the  reasons  which  are  proved  to  have  governed  him,  the  concurrent 
and  strong  advice,  and  almost  remonstrance,  of  his  three  Generals,  and 
when  the  order  itself  afterwards  proved  to  be  useless,  and  not  only  not 
to  question  King,  but,  on  the  contrary,  to  make  him  one  of  Porter's 
judges,  and  to  continue  him  in  high  command,  is  conduct  on  the  part  of 
those  in  authority  which  no  explanation  can  justify  or  excuse. 

III.  A  yet  more  recent  case,  in  the  Army  of  the  Potomac,  illustrates 
still  stronger  the  injustice  done  to  Porter.  On  the  removal  from  its  com- 
mand, as  we  all  unfortunately  now  know  it  to  have  been,  of  General 
McClellan,  General  Burnside  was  placed  at  its  head.  The  high  character 
for  gallantry  and  patriotism  of  that  soldier  no  one  that  has  watched  his 
career  will  ever  question.  Whether  it  was  well  or  ill  advised,  his  subse- 
quent attack  on  the  enemy  at  Fredericksburg,  proved  most  disastrous.  To 
redeem  the  honor  of  his  army,  and  retrieve,  at  the  same  time,  his  own 
weakened  reputation,  he  resolved  on  another  attack,  and  on  a  diflferent 
plan.  This  was  at  once,  not  to  him  only,  but  to  all,  criticised  with 
severity  by  his  officers ;  and  two  of  his  Generals,  with,  as  it  was  stated,  the 
knowledge  of  others,  visited  the  President  to  protest  against  it,  and  did 
80.  The  result  was  that  the  President,  on  their  advice,  prohibited  the 
movement.  Burnside  at  once,  before  he  had  seen  the  President,  for  this 
insubordination,  issued  an  order,  subject  to  the  President's  approval,  dis- 
missing from  the  ^rvice  several  of  the  highest  officers  in  his  command, 
and  many  others,  and,  soon  after,  informed  the  President  in  person  that 
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his  sanctioning  the  order  was  indispensable  not  only  to  his  remaining  in 
command  of  the  Array,  but  to  his  continuing  in  the  military  service.  He 
testified,  as  the  reader  will  remember,  before  the  Committee  of  Congress 
on  the  Conduct  of  the  War,  that  the  President  told  him  that  his  order  of 
dismissal  was  right,  bst  that  before  acting  upon  it,  he  must  consult  his 
advisers,  and  that  by  persuasion  he  induced  the  witness  to  relinquish  his 
purpose  to  leave  the  service.  The  result,  and  as  it  is  to  be  supposed  of 
his  consultation  with  his  cabinet,  was  that  not\only  were  none  of  the 
officers  who  were  to  be  dismissed  by  the  order  dismissed,  but,  on  the  con- 
trary, that  General  Hooker,  one  of  the  number,  was  put  in  the  chief 
command. 

Here  again  criticisms  showing,  if  unexplained,  "contempt"  for  the 
skill  of  a  Commander-in-Chief  may  be  so  explained  as  to  be  held  inno- 
cent, and  may  even  place,  notwithstanding  his  own  example  of  insurbordi- 
nation,  one  of  the  critics  in  the  place  of  the  chief. 

IV.  Another  strong  instance  must  be  in  the  recollection  of  all. 
General  Charles  P.  Stone,  more  than  a  year  since,  for  alleged  disloy- 
alty and  insinuated  charge  of  treason,  was  taken  from  his  then  command 
and  for  many  weary  months  imprisoned  in  Fort  Lafayette.  Futile  were 
his  and  his  friends  efforts  to  ascertain  what  were  the  specific  acts  of  dis- 
loyalty, or  the  grounds  of  ioiputed  treason.  No  explanation  was  given 
or  could  be  obtained.  And  when  his  case  was  made  a  matter  of  inquiry 
in  the  Senate  of  the  United  States,  the  Chairman  of  the  Military  Com- 
mittee of  that  body,  who  was  also  Chairman  of  the  Committee  on  the  Con- 
duct of  the  War,  stated,  in  substance,  that  the  evidence  before  the  latter 
committee  fully  justified  the  imprisonment, — and  the  President  afterwards, 
in  replying  to  a  call  of  the  Senate,  virtually  said  the  same  thing.  But 
now  what  a  change.  No  Court  Martial  or  inquiry  was  ordered,  though 
frequently  solicited  by  Stone.  No  specification  or  other  definition  of  the 
charges  ever  given  him,  and  yet  but  the  other  day  he  was  ordered  into  ser- 
vice in  the  Army  of  the  Gulf,  and  is  now  at  the  head  of  the  command  which 
recently  so  distinguished  itself  under  the  h.ead  of  the  gallant  Sherman. 
Porter's  case  then,  though  of  the  same  character  of  those  named,  is  the 
only  one  which,  in  the  opinion  of  the  authorities,  it  has  been  deemed 
necessary  to  inquire  into,  much  less  to  punish.  He  is  the  only  ofllicer  who, 
npon  such  grounds,  has  been  held  unfit  for  a  service,  which  he  has  so 
adorned,  and  not  to  be  relied  upon  to  aid  the  country,  which,  during  the 
present  war,  he  has  so  signally  served  and  so  fondly  loves. 

But  to  return  to  the  evidence,  it  is  said  by  the  Judge  Advocate,  that 
neither  the  character  of  the  night,  nor  the  state  of  the  road,  nor  the  con- 
dition of  his  command  excused  Porter,  for  his  failure  literally  to  comply 
with  the  order  to  start  at  1  A.  M.  * 

These  objections  will  be  considered  in  their  order. 
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I. — As  TO  THE  NlQHT. 

Its  darkness  had  been  given  as  a  reason  for  not  starting  at  1  A.  M. 
The  Judge  Advocate  answers  this  as  he  does  every  part  of  the  case  by 
giving  bat  detached  and  partial  statements  of  the  evidence  of  a  few  of  the 
witnesses,  and  omitting  altogether  what  was  proved  by  those  who  were 
clearly  the  most  to  be  relied  upon.  The  parts  of  the  testimony  that  he 
does  give,  are  from  the  evidence  of  Captain  Daryea,  Major  Barstow, 
Lieutenant  Colonel  Myers,  General  Pope,  and  General  Roberts.  What 
was  proved  by  Generals  Morell,  Griffin,  Sykes,  Bntterfield,  and  Rey- 
nolds, Colonel  Cleary,  Lieutenant  Colonel  Locke,  Captains  Fifield,  an 
Mooteith,  and  Lieut.  Weld,  all  present  when  the  order  was  received, 
or  was  being  executed,  is  not  given  at  all,  and  the  reader  will  ask  why  ? 
And  can  he  give  a  satisfactory  answer.  This  obviously  unfair  omission 
will  now  be  supplied. 

1.  Morell  says :  ''  It  was  a  very  dark  night.  It  was  cloudy,  threatening 
to  nun,  and  did  rain  before  morning."    (P.  145.) 

2.  GHffin.—"  The  night  of  the  2nh,  and  the  morning  of  the  28th 
toas  very  dark,"  I  "  know  that  at  three  o'clock,  it  was  very  dark,  so  dark 
that  I  used  candles  with  my  leading  regiments  to  get  through  a  little  piece 
of  woods  which  we  left,  in  which  we  had  been  encamped."    (Pp.  160-63.) 

3.  Sykes. — ''The  night  was  unusually  dark."  "Before  I  directed 
the  advance  to  be  sounded,  I  sent  an  aid-de-camp  to  find  the  road,  so  as 
to  lead  the  column  upon  it.  He  returned  in  a  short  time,  and  told  me 
that  the  darkness  was  so  great,  that  he  could  not  distinguish  the  road. 
fie  also  told  me  that  he  was  assisted  in  that  search  by  several  soldiers." 
(Pp.  176,  177.) 

4.  BuUerfieldy  after  stating,  as  before  mentioned,  what  occurred  m 
Porter's  tent,  when  the  order  was  received,  and  Porter's  answer  to  the 
objections  of  his  Generals  to  his  marching  at  1  A.  M,  added :  '*  When 
we  got  outside,  the  darkness  was  so  apparent,  (to  use  such  an  expression,) 
and  it  seemed  such  a  matter  of  impossibility  to  move,  that  General  Porter 
said,  in  consideration  of  all  the  circumstances,  I  will  fix  the  hour  at  three 
o'clock  instead  of  one.  You  will  be  ready  to  move  promptly."  He  also 
stated  that  De  Kay,  who  was  sent  by  Pope  with  the  order,  said  ''  that  it 
would  be  very  difficult  in  getting  back.  That  he  would  have  hard  work 
to  find  the  way."    (Pp.  185,  186.) 

5.  BeynoldSf  (alas  now  of  our  illustrious  dead.)  "It  was  a  very 
dark  nigfU,  as  was  the  succeeding  night.    I  recollect  both  of  them  distinctly 
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from  having  been  about  a  good  deal,  until  after  12  o^clock  on  each 
nigJU."     (P.  169.) 

6.  Cleary "It  was  dark,  cloudy."    (P.  121.) 

7.  Locke. — The  night  was  "  extremely  dark.^^  "/  received  a  very 
severe  injury,  groping  about  in  the  darknesa.^^     (P.  134.) 

8.  Fifeld. — "  The  early  part  of  the  night  was  an  ordinary  star  light 
night  of  summer,  without  any  moon.  About  half  past  11  o'clock,  it  com- 
menced overcasting,  and  threatened  rain.  Very  black  clouds  came  up, 
and  it  did  sprinkle  a  little.  It  was  very  dark  from  that  time  till  towards 
morning. ^^ 

"  It  was  very  dark,"  "  everything  so  obscure  from  the  extreme  dark- 
ness of  the  night,  that  it  would  be  very  difficult  for  me  to  give  anything 
like  a  reasonable  answer,  in  regard  to  that  matter."*  (The  matter  was  as 
to  the  extent  and  density  of  the  wood  along  the  road.)  He  also  said 
"  the  night  was  very  dark,  and  it  was  like  a  man  groping  his  way  in  the 
darkness,  without  being  able  to  see  his  hand  before  him,  much  of  the  way 
through  the  wood.     (Pp.  122-125.) 

This  witness  testified  also  that  he  was  on  duty  from  half  past  10  o'clock, 
the  entire  balance  of  the  night. 

9.  Montieth.^Uhe  night  was  "very  dark,^^    (P.  126.) 

10.  Weld.—ThQ  night  *'wa8  very  dark  indeed,^'    (P.  129.) 

With  all  this  evidence  before  him,  the  Judge  Advocate  advises  the 
President,  that  the  night  was  not  so  dark  before  11  o'clock,  at  least,  if  at 
any  hour  as  to  have  made  it  impossible  for  Porter,  "  to  obey  the  order,'^ 
to  move  at  1  A.  M.,  and  that  it  was  a  noticeable  fact,  "that  the  deter- 
mination not  to  move  at  that  hour,  was  no.t  occasioned  by  this  extreme 
darkness,  (the  admission  that  the  darkness  was  extreme,  thus  leaked  out,) 
but  had  been  taken  before  Captain  De  Kay  laid  down,  which  was  at 
11  o'clock."  And  this  is  told  to  the  President,  though  the  Judge  Ad- 
vocate knew,  or  should  have  known,  that  General  Butterfield  had  before 
testified  positively,  that  Porter,  and  that,  too,  unwillingly,  only  agreed  to 
postpone  the  time  of  marching  from  1  to  3  A.  M.,  when  he,  with  his 
Generals,  got  outside  of  his  tent  and  saw,  "the  darkness  so  apparent," 
that  it  "seemed  to  be  such  a  matter  of  impossibility  to  move."  It  waa 
then,  and  not  before  that  Porter  yielded  to  the  advice  and  remonstrance 
of  his  three  Generals,  saying,  "in  consideration  of  all  the  circumstances  I 
will  fix  the  hour  at  three  o'clock,  instead  of  one."  Why  was  the  fact  repre- 
sented otherwise,  and  without  even  an  intimation,  that  there  was  proof  to 
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the  contrary  ?  And  especially,  why  was  the  President  not  informed  of 
this  evidence  of  Batterfield  ?  It  cannot  be  necessary  to  say  more  on  this 
head. 

II. — Thb  Condition  of  the  Road. 

That,  says  the  Jndge  Advocate,  afforded  no  excase  for  failing  to  march 
at  1  A.  M.  However  dark  the  night  was — whatever  may  have  been  the 
condition  of  his  men — however  worn  down  by  immediately  preceding  day 
and  night  marches — ^however  deprived  of  rest  and  food,  there  was  nothing 
in  the  condition  of  the  roads,  that  offered  even  an  apology  for  not  moving. 
Bat  to  the  fact.     What  was  the  condition  of  the  road  ? 

The  witnesses  who  were  on  the  road  that  night,  Major  Cleary  and  Cap- 
tain Eifield  proved  beyond  all  cavil,  the  existence  of  serious  obstructions. 

1.  Cleary. — "At  10  o'clock  that  night,  I  received  a  note  from  General 
Porter  to  move  the  trains  east  of  the  railroad  beyond,  and  east  of  Cedar 
Run,  towards  Bristow  Station.  I  gave  the  order  to  the  proper  persons 
connected  with  the  trains,  and  they  commenced  immediately  to  move,'' 
"  the  removal  of  the  trains  occupied  me  from  10  o'clock,  till  two  o'clock  in 
the  morning,  at  which  time,  or  perhaps  a  little  later,  I  myself  left  that  - 
point  for  Bristow  Station."  "  The  road  for  some  three  miles,  I  think,  was 
occupied  by  wagons,  and  was  obstructed  so  as  to  render  it  very  difficult 
for  me  and  my  party  to  pass  along."  (P.  121.)  He  testified  also  that  his 
party  consisted  of  ten  or  twelve  persons  only,  that  he  travelled  on  horse- 
back, and  that  they  did  not  get  to  Bristow  Station  that  night. 

2.  Fifield. — He  testified  that  he  received  through  Colonel  Cleary,  an 
order  from  General  Porter  on  the  evening  of  the  27th  of  August,  "  to 
have  the  trains  moved  from  Warrenton  Junction  down  as  far  as  possible  in 
the  neighborhood  of  Bristow  Station."  He  said  that  he  proceeded  to  exe- 
cute it,  and  that  it  was  not  fully  effected  till  about  four  o'clock  in  the  morn- 
ing, because  it  could  not  have  been  sooner  done,  and  added,  "that  the  mov- 
ing of  the  trains  during  the  night,  would  have  prevented  the  possibility  of 
moving  troops  on  the  Railroad  track."  He  also  said,  that  between 
"three  and  four  miles"  of  the  road,  (not  the  Railroad,)  was  occupied  by 
wagons,  and  in  reply  to  inquiries  of  the  Judge  Advocate,  stated,  "  I  know 
of  no  road  except  on  one  side,  (that  is  on  one  side  of  the  Railroad,)  and 
that  the  wagons  on  that,  "  were  very  much  jammed  and  remaining  sta- 
tionary. I  found  a  great  deal  of  difficulty  even  in  getting  through  them 
on  horseback."    (Pp.  122-124.) 
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III. — The  Condition  of  ths  Tboops. 

1.  MorelL — "  They  were  very  much  exhatiated  from  their  previoits 
marching.  They  had  marched  all  the  way  from  James  River,  eiKept 
from  Fortress  Monroe  to  Aqaia  Creek."  "They  had  marched  (labor- 
ioasly)  and  as  fast  as  possible,"  "and  sometimes  at  night. ^'  On  being 
told  by  Porter  of  the  order,  he  said,  that  he,  and  Sykea  and  BuUerfield, 
"  immediately  spoke  of  the  condition  of  oar  troops,  they  being  so  much 
fcUiguedf^  as  well  as  of  "  the  darkness  of  the  night,  and  told  him  that  we 
did  not  believe  we  could  make  any  better  progress  by  attempting  to  start 
at  that  hour,  (1  A.  M.,)  than  if  we  waited  till  daylight."    (Pp.  144, 145.) 

2.  Sykes. — I  told  Porter,  on  his  informing  me  of  the  order  to«march 
at  one,  A.  M.,  my  reasons  for  his  not  attempting  it,  "  That  a  night  march 
is  always  exceedingly  fatigning  and  injarioas  to  troops.  That  my  com- 
mand had  already  mxirched  from  12  to  14  milee  that  day^^  &c. 
(P.  176.) 

3.  BiUterfield. — My  men  "toere  very  much  fatigued.  They  had 
marched  from  Kelly's  Ford  to  Bealton,  and  from  there  np  to  Warrenton 
Junction,  almost  all  the  way  without  water,  in  the  dust.  It  was  very 
warm,  and  it  was  with  great  difficulty  that  we  got  them  along."   (P.  186.) 

No  portion  of  this  testimony  was  the  President  advised  of,  and  yet  its 
materiality  is  most  apparent.  Why  did  the  Judge  Advocate  omit  it,  in 
executing  an  order,  which  directed  him  to  report  " fully  ^^  upon  the 
bearing  of  all  the  testimony  ?  Why  select  a  part  ?  Can  these  enquiries 
possibly  be  met  satisfactorily  ?    What  fair  mind  will  say  they  can  ? 

The  darkness  of  the  night,  then,  the  state  of  the  road,  the  condition  of 
the  troops,  rendered  it,  in  the  opinion  of  his  three  Generals,  not  only  inad- 
visable, but  impossible,  to  execute  literally  as  to  time,  the  order  of  the 
2Yth  of  August.  Did  the  Presidefit,  when  he  approved  the  sentence, 
know  these  facts  ?  For  the  sake  of  his  own  character,  of  his  sense  of 
justice,  his  duty  to  the  country,  it  is  hoped,  and  believed,  that  he  did  not. 
Did  he  know,  could  he  have  known,  that  Porter's  decision  was  based  not 
on  his  own  experience  merely,  but,  as  proved  by  Sykes,  "upon  the 
opinions  of  the  three  General  officers  in  his  corps  next  in  rank  to  him- 
self," (p.  176,)  and  that  each  one  of  them,  in  his  testimony  before  the 
Court,  maintained  the  same  opinion. 

Did  he  know,  that  all  concurred  in  saying  that  ''nothing  whatever" 
would  have  been  gained  by  a  different  decision  ?  And,  finally,  did  he 
know,  what  they  all  also  stated,  (as  did  Pope,)  that  the  "  military  neces- 
sity for  the  movement  to  be  at  one  o'clock,  A.  M.,  on  the  28th,  so  aa  to 
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be  at  Bristow  Station  at  daylight,  did  not  appear,  on  the  28th,"  when 
Porter's  command  reached  that  Point  ?     (P.  177.) 

Ignorance,  however,  of  these  circamstances  cannot  be  used  in  yindica- 
tion  of  the  Court.  How  they  are  to  be  vindicated,  except  upon  the 
hypothesis  of  an  abtuseness  of  intellect,  the  effect  of  prejudice,  no  fair 
mind  can  imagine. 

Eut  in  the  march,  when  it  was  begun,  the  Judge  Advocate  says,  **  there 
was  no  haste  or  vigor  displayed,"  and  that  the  mud,  spoken  of  by  General 
(Trt^n,  could  not  have  been  an  obstacle  ''at  such  a  season."  "It  was 
(he  adds)  in  summer,  and  a  season  of  drought,  as  appears  from  the 
clouds  of  dust  which  are  continually  brought  to  our  notice  by  the  testi- 
mony," and  that  **  he  cannot  (therefore)  be  misled,"  by  the  alleged  exist- 
ence of  mud. 

A  few  words  on  these  points  are  all  that  can  be  necessary : 

1.  The  charge  of  the  absence  of  haste  and  vigor  rests  on  the  evidence 
of  De  Kay.  On  his  statement  that  the  troops,  were  marched  ''  at  the 
rate  at  which  troops  would  move  if  there  was  no  necessity  for  rapid  move- 
ment," and  that,  in  his  ''judgment,"  they  could  "  have  moved  much  faster 
than  they  did  in  point  of  fact." 

In  the  first  place,  the  evidence  of  this  witness,  who  was  on  Pope's 
staff,  is  to  be  taken  with  many  grains  of  allowance,  lie  recollects  little 
except  what  was  thought  to  prejudice  Porter.  He  remembers  nothing  of 
what  Porter  said  to  the  attending  Generals,  except  that  he  states  Porter 
said :  "  Gentlemen,  there  is  something  for  you  to  sleep  upon,"  a  fact  posi- 
tively disproved  by  Butterfield,  and  not  stated  by  Sykes  or  Morell. 

2.  He  said,  "he  could  not  recollect  precisely ^^  whether  Porter  an- 
nounced his  purpose,  either  to  obey  the  order  or  not,  a  fact  clearly  proved 
by  each  of  the  Generals. 

3.  That  he  "  was  aware  of  the  determination  not  to  start  until  day- 
light,^^  because  he  "went  to  sleep"  on  hearing  so,  when  the  Generals,  all 
of  them  say,  at  first  he  resolved  on  starting  at  once,  and  only  delayed  till 
three  through  their  earnest  advice. 

4.  He  does  not  say,  what  Butterfield  proved  he  did  say,  that  he  told 
Porter  "  it  would  be  very  difficult  in  getting  back.  That  he  would  have 
hard  work  to  find  the  way." 

Bat,  it  is  not  necessary  to  rely  on  these  circumstances.  As  the  fact  of 
the  asserted  want  of  haste  and  vigor  is  positively  disproved  by  each  of 
the  Generals,  and  by  other  officers,  a  fact  also  not  disclosed  to  the  Presi- 
dent. 
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1.  MorpU  answered  "  Fe*,«j"  to  this  quest  ion  :  "After  starting  at  3 
o'clock,  did  your  own  command,  and,  so  far  as  you  know,  the  rest  of  the 
corps  make  the  heaf  of  their  way,  and  push  on  as  fast  as  possible 
towards  Bristow  Station?     (P.  145.) 

2.  Sf/h^s. — "  I  led  the  advance  on  that  morning,  (the  28th,)  and  I 
continued  my  march  to  Bristow  Station,  with  the  exception  of  the  usual 
halts  which  commands  always  have  to  allow  men  to  pass  to  the  rear,  and 
the  one  that  I  spoko  of  at  the  Creek,  when  I  said,  I  found  it  necessary  to 
halt  my  command  for  some  time,  in  order  to  unite  it."     (P.  179.) 

3.  Locke. — "Thoy  (the  troops)  marched  as  fast  as  they  could  under  the 
circumstances,'*  and  by  the  circumstances,  he  said,  he  meant  "  the  dark- 
ness of  the  night,  and  the  obstructions  of  the  road."  He  also  stated  that 
the  trooi)S  "  were  very  much  fatigued.*'     (P.  134.) 

IIow  idle  to  disregard  all  this  concurring  proof,  and  rely  not  only  on 
the  unsuj)p(jrted,  but  the  contradicted  evidence  of  De  Kay.  And  how 
unfair  to  the  President,  and  to  the  public,  (the  review  was  intended  for 
both,)  and  unjust  to  Porter,  not  to  give  the  opposing  and  contradictory 
evidence. 

II.  That  the  mud  was  no  obstacle  "  to  the  onward  march  of  soldiers 
determined  to  do  their  duty."  No  evidence  was  offered  to  prove  that 
there  was  no  mud  on  any  part  of  the  line  of  march. 

I.  The  Judge  Advocate  infers  it  "from  the  clouds  of  dust"  continually 
brought  to  our  notice  by  the  evidence.  IIow  illogical.  What  rare 
simplicity.  The  weather  was  hot  and  dry.  The  parts  of  the  road  where 
there  was  no  water,  were  dusty.  There  could  not,  therefore,  be  mud, 
where  there  was  no  dust,  but  water.  Had  the  exigency  of  his  case 
required  it,  the  acute  and  learned  reviewer  would  have  maintained,  that 
as  Pennsylvania  Avenue  is  at  times  excrutiatingly  dusty,  there  cannot 
then  be  mud  in  the  marshes  of  the  Potomac. 

II.  But  the  fact  of  there  being  mud,  and  that  it  operated  to  impede 
the  march,  was  proved  expressly  by  Generals  Oriffin  and  Butterfield. 
They  were  on  the  spot,  leading  the  march  of  their  respective  columns, 
and  it  is  rather  more  than  probable,  that  they  would  know  better  whether 
there  was  mud  in  the  route,  and  whether  it  interposed  an  obstacle  to  the 
march,  than  an  official  sitting  in  his  study,  and  evidently  bent  on  showing 
that  there  was  nothing  in  the  way  to  impede  "the  onward  march  of  sol- 
diers determined  to  do  their  duty." 
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1.  Griffin. — **I  know  that  the  artillery  which  followed  the  brigade, 
that  is,  a  carriage  or  two  of  the  artillery  which  followed  the  brif^ade,  got 
stuck  in  the  mud,  or  in  a  little  creek,  and  had  troable  in  getting  out." 
(P.  161.) 

2.  BvMerfield, — In  answer  to  a  question  by  the  Judge  Advocate,  he 
said :  "  I  know  that  after  it  had  got  to  be  about  daylight,  I  went  out  to 
the  head  of  my  column,  and  I  found  a  diflficult  place  to  cross — that  there 
was  difficulty  in  getting  the  troops  across.  I  could  see  that  it  had  been 
dark,  and  the  troops  had  been  impeded,  but  they  began  to  go  on  more 
rapidly,  as  light  broke." 

He  was  then  asked  again  by  the  Judge  Advocate  to  "  state  the  charac- 
ter of  the  difficulty — the  character  of  the  place — was  it  mud  or  water,  or 
what  was  it  ?"     And  he  answered : 

"  It  was  mud  and  water  both — one  of  those  streams  that  we  almost 
always  have  to  force  troops  over.  In  the  day  time  you  could  force  them, 
over  very  well — but  at  night,  when  it  cannot  be  seen,  it  is  a  very  dijjicult 
thing  to  get  men  across  such  a  place."     (P.  18T.) 

This  testimony  of  Butterfield  is  not  even  alluded  to  in  the  review. 
Then,  unless  Griffin  and  Butterfield  swear  falsely,  (for  mistake  as  to  such 
facts  was  impossible,)  notwithstanding  the  hypothesis  of  the  Judge  Ad- 
vocate, resting  on  the  existence  of  dust  on  portions  of  the  road,  there 
was  mud  and  water  in  other  portions,  and  to  an  extent  interposing  ob* 
stacles  "to  the  onward  march  of  soldiers  determined  to  do  their  duty." 
But,  finally,  on  this  head.  Why  is  it,  that  Porter,  alone  of  the  command 
is  accused  of  want  of  ^' haste  or  vigor?" 

As  Commander  of  the  entire  corps,  his  duty  was  but  to  issue  the 
necessary  orders  to  his  division  Commanders,  for  the  march.  And  this 
they  all  say,  was  done.  It  was  their  duty  to  superintend  the  execution  of 
the  orders.  They  are  equally  responsible  for  disregard  of  duty,  as  their 
immediate  chief.  He  relied,  as  he  had  a  right  to  rely,  upon  them  to 
conduct  the  march  with  proper  "haste"  and  "vigor."  He  had  every 
reason  for  such  reliance.  They  had  been  under  his  command,  on  many 
battle-fields.  He  had  seen  them  in  the  midst  of  countless  perils,  ever 
foremost  in  danger,  unsurpassed  in  skill,  and  nobly  devoted  to  duty.  "To 
do  their  duty,"  he  knew  them  to  be  "soldiers  determined."  If  there  was 
any  failare,  then,  in  the  speed  of  the  march,  it  is  to  be  referred  to  them, 
and  not  to  him."  And  yet,  who  has  ever  called  their  patriotism,  or  their 
eifortB  in  regard  to  it,  in  question  ?  The  Government  certainly  has  not. 
They  are  now,  and  have  been  continuously,  from,  the  27th  of  August, 
1862,  in  its  service,  and  on  duty.    To  hold  Porter  responsible  for  their 
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alleged  miscotidact,  (for  which,  however,  there  is  not  the  least  ground,) 
and  not  only  not  even  to  censure  them,  but  to  keep  them  in  honored  com- 
mands, is  an  unequal  measure  of  justice,  that  amounts  to  a  gross  and  pal- 
pable wrong.  One  victim,  however,  was  enough.  To  have  sacrificed  to 
the  behest  of  party,  or  to  the  exigencies  of  an  ill-planned  campaign,  and 
of  an  unfortunately  selected  Commander,  Morell,  Griffin  and  Butterfield, 
would  have  been  too  glaringly  to  have  outraged  public  opinion,  and  it 
was  not  done.  But  the  very  omission  of  passing  by  these  officers,  and  visit- 
ing upon  their  immediate  chief,  the  sole  responsibility  for  the  asserted 
want  of  haste  and  vigor  in  the  march  of  the  28th  of  August,  which,  if  it 
was  true,  was  their  fault,  and  not  his,  demonstrates  the  depth  and  the 
enormity  of  the  injustice  done  to  Porter. 

Second  Specification. — First  Charge. 

II.  The  second  specification  of  the  first  charge  is,  Porter's  failure  to 
obey  the  joint  order  to  himself  and  McDowell  of  the  29th  August,  1862. 
That  order  was  as  follows : 

''Headquarters  Army  op  Virginia, 

Centreyille,  August  29/^,  1862." 

*'  Generals  McDowell  and  Porter  : 

You  will  please  move  forward  with  your  joint  command  towards  Gaines- 
ville. I  sent  General  Porter  written  orders  to  that  effect,  an  hour  and  a 
half  ago.  Heintzleman,  Sigel,  and  Reno,  are  moving  on  the  Warrenton 
turnpike,  and  must  now  be  not  far  from  Gainesville.  I  desire  that  as 
soon  as  communication  is  established  between  this  force  and  your  own, 
the  whole  command  shall  halt.  It  may  be  necessary  to  fall  back  behind 
Bull  Run  to-night.     I  presume  it  will  be  so  on  account  of  our  supplies. 

I  have  sent  no  orders  of  any  description  to  Rioretts,  and  none  to  inter- 
fere in  any  way  with  the  movement  of  General  McDowell's  troops,  except 
what  I  sent  by  his  aid-de-camp  last  night,  which  were  to  hold  his  position 
on  the  Warrenton  Pike,  until  the  troops  from  here  should  fall  on  the 
enemy's  flank  and  rear. 

I  do  not  even  know  Rickett's  position,  as  I  have  not  been  able  to  find 
out  where  General  McDowell  was  until  a  late  hour  this  morning. 

General  McDowell  will  take  immediate  steps  to  communicate  with 
General  Ricketts,  and  instruct  him  to  join  the  other  division  of  his  corps 
as  soon  as  practicable.  If  any  considerable  advantages  are  to  be  gained 
by  departing  from  this  order,  it  will  not  be  strictly  carried  out.  One 
thing  must  be  held  in  view,  that  the  troops  roust  occupy  a  position,  from 
which  they  can  reach  Bull  Run  to  night,  or  by  morning.  The  indica- 
tions are  that  the  whole  force  of  the  enemy  is  moving  in  this  direction,  at 
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a  pace  that  will  bring  them  here  by  to-morrow  night,  or  the  next  day. 
My  own  Headqaartere  will  for  the  present  be  with  Heintzleman's  or  at 
this  place. 

JOHN  POPE, 

Mc^or  General  Commanding." 

I.  The  first  enquiry  on  this  head  is,  what,  in  one  particular,  was  the 
meaning  of  the  order  ?  Was  it  that  each  of  the  two  Generals  was  to  act 
independently  of  each  other,  or  that,  being  together  when  received,  and 
being  ezeCated,  they  were  to  be  governed  by  the  sixty-second  Article  of 
War  7  This,  as  will  be  seen,  is  a  material  point,  and  was  so  considered 
by  the  Judge  Advocate.  He  endeavours  to  give  it  the  former  inter* 
pretation,  and  relies  for  that  purpose  mainly  on  Pope's  evidence.  Pope, 
he  says,  testified  that  his  " intention "  was  ''that  they  should  act  inde- 
pendently of  each  other,  and  each  in  direct  subordination  to  himself." 
(P.  306.)  But  even  with  this  assistance,  he  admits  that  the  point  is  not 
clear.  Anxious  as  he  was  to  maintain  that  construction,  he  could  not 
bring  himself  to  say,  in  its  support,  more  than  that,  "  under  these  circum- 
stances, it  may  well  be  questioned "  whether,  under  the  Article  of  War 
referred  to,  "  Qeneral  McDowell  could  continue  the  command  which  he 
had  assumed  over  these  joint  forces."  Here,  again,  as  throughout,  con- 
trary to  the  universal  rule,  doubt,  however  reasonable,  is  to  be  solved 
to  the  prejudice  of  Porter.  "  Full  weight,"  says  Bennet,  and  all  other 
authorities,  is  to  be  given  **  to  every  argument  or  presumption  in  favor 
of  the  prisoner."  (P.  126.)  Porter  was,  by  the  Court  and  the  Judge 
Advocate^  denied  the  benefit  of  this  rule. 

In  fact,  however,  there  is  no  room  for  doubt.  The  construction  main- 
tained by  the  Judge  Advocate  as  probable,  is  manifestly  wrong. 

II.  To  call  to  the  aid  of  that  construction  Pope's  oral  proof  before 
the  Court,  of  his  intention,  is  in  violation  of  the  best  established  rules  of 
evidence. 

The  order  must  be  its  own  interpreter.  To  construe  written  matter 
by  evidence  aliunde,  every  professional  man  knows  to  be  inadmissable. 
Nothing  but  confusion,  mistake  and  injustice  would  be  the  result  of  such 
a  course.  And  in  this  instance,  to  refer  to  Pope's  evidence,  given  months 
after  the  order,  not  made  known  to  McDowell  and  Porter  when  they 
received  it,  or  afterwards,  until  he  gave  such  evidence,  is  as  absurd  as  it  is 
unjust.  How  were  either  of  them  to  know  Pope's  intention,  except  as 
the  order  disclosed  it  ?  He  was  twelve  miles  away  from  them.  The 
order  was  received,  without  any  explanation  or  message  from  Pope.  His 
mind,  his  intent,  they  could  but  collect  from  the  order  itself ;  and  cer- 
tainly they  could  not  foresee  that,  months  afterwards.  Pope  would 
seek  to  give  it  an  intent,  not  only  not  consentaneous  with,  but  contra- 
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dictory  with  its  terms.  Pope  is  presumed  to  have  known  of  the  sixty- 
second  Article  of  War.  If  by  that  article,  McDowell,  as  "the  officer 
highest  in  rank,"  would  have  the  right  to  "  command  the  whole,"  then,  at 
least,  in  the  absence  of  any  direction  from  himself  to  the  contrary,  Pope 
is  to  be  assumed  to  have  so  intended. 

The  different  view  taken  by  the  Judge  Advocate  serves  to  deprive 
Porter  of  the  defence  to  this  specification,  that  in  what  he  is  charged  to 
have  done,  or  to  have  omitted,  in  supposed  violation  of  this  order,  he 
acted  under  the  command  of  General   McDowell,  his  senior  in  rank. 

The  very  fact  that  such  a  view  is  taken  by  the  Judge  Advocate,  satis- 
factorily shows,  that  he  thought  the  opposite  one  would,  upon  the  evi* 
dence,  be  a  full  answer  to  the  specification.  He  seeks  also  to  maintain 
his  interpretation  upon  the  further  ground,  that  the  article  "  excludes  the 
idea  of  the  presence  of  an  officer  superior  in  rank  to  those  commanding 
the  different  corps  of  which  it  speaks."  Certainly,  it  does.  But  wag 
Pope  present  when  he  gave  the  order  ?  when  it  was  received  ?  or  was 
being  executed  ?  The  Judge  Advocate  does  not  say  he  was,  but  does 
say  he  "was  absent  but  a  few  miles."  How  many  miles,  he  does  not 
inform  the  President,  or  how  many  miles  would,  in  his  opinion,  constitute 
absence  and  not  presence.  As  the  fact  in  this  connection  was  material, 
he  should  have  stated,  if  he  knew,  and  he  ought  to  have  known,  the 
evidence  being  before  him,  how  far  off  Pope  was,  that  the  President 
might  judge,  as  he  gave  no  opinion  of  his  own  to  guide  him,  whether 
such  distance  was  absence  or  not.  Pope  was  at  Gentremlle^  a  distance 
of  twelve  miles.  To  say  then  that  he  was  present  would  seem  to  be 
absurd.     The  Article  looks  to  present  and  immediate  joint  duty. 

It  was  such  duty  that  the  order  embraced.  The  two  commands 
were  to  act  together.  The  officers  were  told  to  "move  forward  with 
your  joint  command  towards  Gainesville.  It  contemplated  its  union 
with  the  forces  of  Heintzelman,  Sigel  and  jReno,  and  that  that  occurring, 
"the  whole 'force  should  halt."  They  were  also  told,  "that  the  troops 
(that  is,  all  of  them,)  must  occupy  a  position  from  which  they  can  reach 
Bull  Run  to-night  or  by  morning."  In  the  forward  movement  of  the  two 
corps,  who  was  to  command  ?  Who  to  give  the  order  to  halt  ?  Who  to 
decide  upon  the  position  to  be  held  to  enable  the  command  to  reach  Bull 
Run  that  night  or  morning  ? 

The  Article  contemplates  this  very  state  of  things,  and  provides  for  it. 
"If  on  marches,"  or  doing  "duty  together,"  different  corps  of  the  army 
shall  happen  to  join,  the  officer  highest  in  rank  of  the  line  of  the  army, 
"shall  command  the  whole,  and  give  orders  for  what  is  needful  to  the 
service."-  No  matter  how  the  junction  is  bronght  about,  when  it  exists, 
the  Article  embraces  it,  and  establishes  a  positive  role,  that  "  the  officer 
highest  in  rank  in  the  line  of  the  army "  is  to  command  the  whole,  with 
the  single  exception  that  it  shall  be  "  otherwise  specially  directed  by  the 
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President  of  the  United  States."  To  hold  that,  under  the  circumstances 
of  this  joint  command,  what  was  to  be  done  in  executing  the  joint  order, 
was  to  be  done  by  Pope,  who  was  twelve  miles  distant,  upon  the  theory 
that  he  was,  npt¥rithstanding,  to  be  considered  present,  every^  one  will  see 
is  wholly  untenable.  How  was  he  to  judge  when  to  move  the  command  ? 
when  to  halt,  or  what  position  to  take  with  a  view  to  retire  to  Bull  Run 
that  night  or  the  next  morning  ?  These  two  corps  were  placed  by  the 
order  and  the  sixty-second  Article  under  the  command  of  McDowell. 
No  one  but  the  President  had  the  authority  to  take  the  command  out  of 
the  operation  of  that  Article.  And  even  if  Pope  thought  that  he  had  the 
power,  he  did  not  attempt  to  exert  it  by  the  joint  order. 

II.  The  specification  does  not  state  in  what  particular  the  order  was 
disobeyed.     It  only  alleges  that  Porter,  "did  then  and  there  disobey." 

• 

We  are  to  look,  then,  to  the  evidence,  and  review,  for  the  information. 
The  finding  of  the  Court,  merely  finds  disobedience  in  fact,  without  stating 
in  what  it  consisted. 

The  President  therefore  had  no  knowledge  upon  the  point,  except  as 
he  obtained  it  from  the  Review.  That  told  him  that,  ''  the  Court  con- 
cluded and  justly,  that  his,  (Porter's)  falling  back  under  the  circum- 
stances, and  for  the  purpose  mentioned  in  his  note  to  Generals  McDowell 
and  King,  was  a  violation  of  the  joint  order  to  himself  and  McDowell^' 
(P.  308.) 

As  this  is  the  only  information  we  have  of  what  was  considered  by  the 
Court  disobedience,  it  would  be  sufficient  to  confine  these  remarks  to  that 
point.  But,  as  the  Judge  Advocate  has  suggested  many  things,  tending 
to  disparage  Porter  in  other  particulars,  these  will  be  first  noticed. 

I.  It  is  said,  that  when  the  two  corps  were  together,  and  the  front  of 
Porter's  column,  (his  corps  being  in  advance,)  "  had  reached  some  three 
miles  beyond  Bethlehem  Church,^^  "  General  McDowell,  then  rode  forward 
to  the  head  of  the  column  of  the  accused,  when  an  interview  and  confer- 
ence took  place  between  them.  They  discussed  the  joint  order,  and 
General  McDowell  determined,  for  himself ,  that  there  were  considera- 
ble advantages  to  be  gained  by  departing  from  it,"  and  by  moving  with 
his  forces  along  the  Dudley  Springs  road  towards  the  field  of  a  battle, 
thea  being  fought  by  the  main  army  of  General  Pope,  at  the  distance  of 
three  or  four  miles.  His  purpose  was  to  throw  himself  on  the  enemy's 
centre,  and  he  wished  the  accused  to  attack  his  right  flank.  He  then 
said  to  Porter,  "  you  put  your  forces  in  here,  and  I  will  take  mine  up  the 
Dudley  Springs  road  on  the  left  of  troops  engaged  at  that  point  with 
the  enemy."    (P.  307.) 
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Prora  thifl  statement,  the  render  would  suppose  that  McDowell  eon-^ 
fiidered  himself  entitled  to  direct  Porter's  movement.  The  Ju^dge  Advo- 
cate should  at  least  be  consistent  with  himself.  If  upon  the  theory  that 
Pope  was  to  be  considered  as  present,  Porter  was  not  under  McDowell's 
command,  then  the  latter  had  no  right  to  direct  his  movements.  Of  these 
Porter  had  the  sole  control,  subject  only  to  Pope. 

If  they  were  to  "  act  independently  of  each  other,"  (and  the  Judge 
Advocate  says  they  were  to  do  so,)  and  that  such  was  Pope's  "intention," 
then  if  McDowell's  alleged  direction  to  Porter  was  given  authoritatively, 
it  was  but  intrusive.  If  on  the  contrary,  as  in  this  part  of  his  review,  the 
Judge  Advocate  implies,  a  different  opinion  of  their  relation  towards 
each  other,  is  the  correct  one,  Porter  was  under  the  command  of  Mc- 
Dowell, then,  it  is  most  important  to  ascertain  what  order,  if  any,  was 
given  by  the  latter  to  Porter.  If  he  was  subject  to  McDowell's  command, 
(as  it  is  confidently  believed,  and  as  in  this  part  of  his  argument,  is  con- 
ceded by  the  Judge  Advocate,)  tlien  his  duty  in  the  execution  of  the 
joint  order  was  to  act  in  subordination  to  that  officer.  And  if  in  doing  so, 
the  joint  order  was  disobeyed,  tfie  offender"  was  McDowell,  not  Porter. 
Where  was  McDowell,  when  he  gave  the  order  ta  Porter,  and  what  was 
that  order  f 

I.  He  was  present  with  the  joint  command,  and  bad  the  control  of  it 
His  leaving  it  afterwards,  and  going  with  his  own  corps  to  another  part 
of  the  field,  in  no  way  impairs  the  validity  or  effect  of  his  prior  order. 
Whatever  that  was,  Porter  was  boimd  to  obey  it 

II.  If  McDowell  gave  an  order,  what  was  it  f 

The  Judge  Advocate  wonid  have  ns  believe,  that  it  was  that  Porter 
should  attack  **  the  enemy's  right  flank," — should  put  his  "  force  in  here," 
meaning,  in  .front  of  the  then  locality  of  the  two  corps.  He  does  not 
intimate  even,  that  a  word  was  uttered  by  McDoweM  contrary  to  this 
alleged  order,  and  yet  the  proof  is  clear,  (McDowell  to  the  contrary, 
notwithstanding)  that  there  was  an  order,  and  not  only  that^  but  that  the 
one  alleged  was  not  given  at  alL 

1.  Lieut  Colonel  Locke^  Chief  of  Porter'b  staff,  and  his  assmtant 
Adjutant  General  Hn  saw  MeDwwell  on  the  29th,  ''on  the  ground 
where  we  had  taken  op  onr  position  in  the  direction  of  Oaiuesville, 
and  near  the  Manassas  Railroad/'  "where  Porter  was  fortaing  bis 
corps  in  line  of  battle.'*  "  He  had  made  considerable  progress  in  th ; 
disposition  of  his  troops^  a  battery  was  in  position,  and  the  troops 
irere  being  deployed.     Skirmishers  were  being  thrown  out  in  frju..** 


51  . 

On  seeing  it,  McDowell  said,  "Porter,  you  are  out  too  far  already,  thii 
is  no  place  to  fight  a  battle."    (P.  135.) 

♦ 

If  this  evidence  is  to  be  relied  upon,  (and  this  will  snon  Ik*  examined,) 
Porter  was  preparing  for  battle.  lie  was  not  tlien  oerruinly  providing 
for  "the  personal  safety  of  (himself)  and  staff,"  as  the  reviewi-r  most 
charitably  suggests,  was  his  motive  subsequently  in  another  asserted  move- 
ment on  the  same  day. 

2.  Captain  C.  P.  Martin ^  a  Captain  in  the  third  Massaehusetts  bat- 
tery, Commanding  "division  Artillery  of  GiMieral  Morell's  division  "  He 
saw  a  meeting  between  McDowell  a^d  Porter,  nhout  II  oVIock  oa 
the  moniing  of  the  29th,  "on  the  road  leaclinj?  from  Mjinassas  Junc- 
tion to  Gainesville,"  and  "at  the  head  of  the  column,"  (!*orter's.) 
Heard  McDowell  say  to  Porter:  "  Poktkk,  this  is  no  place  to 
PlOH*  A  BATTLB,  TOU  ARK  OUT  TOO  FAR."  Colonel  Lockc,  he  said  was 
preiient,  and  within  hearing  at  the  time.  Porter  "had  sent  out  skirmish- 
ers to  the  front,  and  the  troops  were  niovirii:,  elosing  up  apjiarently  en 
masse^m  I  supposed,  preparinj^  to  form  a  line  of  battle,  which  tcon  after- 
wards  done.  These  movements,  "were  continued  The  brigade  that 
was  leading  were  being  disposed  off,  on  the  hill  near  where  the  conversa- 
tion referred  to,  had  taken  place — ^one  brigade,  and  one  buttery  moved 
off  to  the  right  shortly  after,  evidently  preparing  to  form  on  the  right  of 
the  brigade  on  the  hill.  I  went  with  the  baitery  thut  moved  to  the  right 
to  see  the  position.  One  battery  was  placed  where  the  conversation  was 
held,  about  that  time."     (P.  144.) 

Both  of  these  witnesses  were  unimpeached  by  evidence  as  to  character 
or  otherwise,  and  in  their  cross-exumination.  the  Jndire  Advocate  made 
no  attempt  to  weaken  their  testimony.  Not  a  q.iestion  was  propounded, 
snggesting  even  a  possibility  that  they  could  be  nii.>»taken.  And  when 
McDowell  was  recalled  for  the  purpose  in  jtart  of  rebutting  this  evidence, 
he  was  only  asked  by  the  Judge  Advocate,  if  he  had  or  not,  *'  rt-eiillection 
of  having  said  to  Porter,"  at  hia  interview  with  him  on  the  20.  h,  (he  had 
admitted  the  fact  of  the  interview,)  what  was  sworn  to  bv  Locke  and 
Martin,  and  his  anrwer  was,  "  I  cannot  recollect  precis'  ly  what  occurred, 
or  vjhai  conversation,  and  what  words  parsed  betw^een  u^  at  tliat  time. 
-^%  /innot  say  what  language  I  used,  or  how  it  may  have  been  understood, 
whilst  talking  on  that  point,"  (the  joint  order  )     (Pp   217,  *218  ) 

He  stated  also,  that  he  thought  the  conversation  related  chiefly  to 
Pope*8  joint  order.  It  is  then,  but  a -failure  to  remember  whether  he  did 
or  not  tell  Porter  what  Locke  and  Martin  positively  testified.  Not*  me 
recordo  In  using  this  phrase,  a  classic  one,  since  the  trial  of  England'ii 
former  Qaeen,  it  is  not  intended  to  intimate,  that  it  was  the  purpose  of 
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McDowell  to  conceal  what  he  did  know,  but  merely  to  show  that  his  evi- 
dence rebutted  nothing,  but  merely  proved,  a  want  of  memory,  as  to  the 
fact  that  he  was  called  to  rebut.  Every  lawyer,  every  man  of  sense,  knows, 
that  such  evidence  has  not  a  feather's  weight  against  positive  proof.  In- 
telligent experience  ever  discards  it  as  wholly  unreliable.  If,  in  this  in- 
stance, influence  was  given  to  it,  it  is  but  another  proof  of  the  weak- 
ness to  which  prejudice  had  reduced  the  minds  of  the  Court. 
The  state  of  things  then  existing  at  11  A.  M.,  on  the  29th  was : 

I.  That  Porter  was  preparing  for  battle  at  the  point  where  McDowell 
and  he  met.  That  his  corps  were  all  placed  by  his  order,  or  were  being 
placed  in  position  for  that  purpose. 

II.  That  he  was  told  by  McDowell,  that  he  was  not  to  fight  there,  the 
place  not  being  a  proper  one  for  a  battle,  and  that  **  he  was  too  far  ad- 
vanced." McDowell  supposed  he  was  too  far  forward,  that  his  position 
was  an  unfit  one,  and  of  course  a  dangerous  one,  for  a  conflict,  and  yet  it  is 
insinuated  by  the  Judge  Advocate,  that  he  retreated  an  hour  or  two  only 
afterwards,  on  the  same  day,  for  the  degrading  and  cowardly  purpose  of 
securing  "  the  personal  safety  of  (himself)  and  staff."     (P.  308.) 

Was  ever  a  party  dealt  with  so  unjustly  ?  Could  it  have  been  thought 
possible,  that  a  gallant  officer,  who  in  the  many  battles  through  which  he 
had  passed,  was  always  in  the  front,  or  where  danger  was  greatest — de- 
voting his  energies,  and  periling  his  life  for  the  honor  and  existence  of 
his  country,  whilst  the  Judge  Advocate  was  safely  seated  in  his  office, 
where  no  danger  could  come,  or  if  it  did,  could  readily  be  escaped  from, 
would  be  arraigned  by  that  officer,  before  the  President  and  the  public, 
as  having  abandoned  his  duty,  and  cravingly  fled  from  the  foe  for  the  vile 
and  disgraceful  purpose  of  "personal  safety."  Is  all  generosity  gone? 
Is  no  magnanimity  left  ?  Is  all  gratitude  fled  ?  It  is  of  the  many  dread- 
ful evils  of  this  war,  that  suspicion  takes  the  place  of  confidence,  prejudice 
of  impartiality,  the  darkest  passions  of  the  highest  virtues.  Porter  a 
coward  I  Let  him  who  charges  it,  go  to  the  noble  troops  he  has  so  often 
led  to  battle,  and  ask  of  them  if  the  charge  is  not  true.  He  would  soon 
,  be  found,  if  not  himself  wholly  regardless  of  danger,  looking  to  his  **  per- 
sonal safety."  Go  to  the  officers  who  have  been  with  him  in  battle,  and 
never  saw  his  eye  dimmed,  except  when  he  discovered  his  comrades  wounded 
and  dying  around  him,  and  see  with  what  surprise  and  scorn  the  charge 
would  be  received.  Go  to  the  troops  and  the  officers  constituting  his 
corps  on  the  29th,  and  listen  to  the  contempt  with  which  the  imputation 
would  be  regarded.  The  enlightened  public  will  never  sanction  such  an 
accusation  by  whom  soever  made.  They  are  ever  grateful  to  such  a 
public  servant  as  they  know  Porter  to  have  been.  Individuals  may  be 
found  wanting  in  that  virtue.     But  such  a  public,  never.     Ingratitude, 
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that  "  crime  of  deeper  die  than  all  the  guilty  train  of  human  vices,"  is 
never  found  in  them. 

III.  Conceding,  however,  that  the  joint  order  did  not  direct  an  attack 
on  the  enemy  at  that  point,  or  elsewhere,  on  that  day,  and  that  McDowell 
gave  Porter  no  such  order,  or  if  he  did,  that  it  was  without  authority, 
the  Judge  Advocate  says,  "  it  would  seem  to  have  been  a  manifest  viola- 
tion of  the  duty  resting  on  Porter  in  the  position  in  which  he  was  then 
placed,  without  reference  to  any  specific  order  or  direction,  leading  or 
directing  him  to  engage  the  enemy,"  not  to  have  done  so.     (P.  308.) 

I.  It  would  be  a  conclusive  reply  to  this  view  that  the  specification 
charges  only  disobedience  of  the  joint  order  of  the  29th.  If  it  was  the 
purpose  of  the  Judge  Advocate  to  rely  on  any  such  general  military  duty, 
as  is  here  stated,  fairness,  as  well  as  the  laws  of  military  pleading,  re- 
quired that  it  should  have  been  alleged.  To  specify  a  particular  offence, 
and  on  the  trial  rely  upon  another  and  totally  diflferent  one,  is  as  repug- 
nant to  justice  as  to  every  legal  principle.  How  is  the  accused  to  pre- 
pare for  his  defence ;  to  know  what  witnesses  to  summon  ?  or  what  proof 
he  is  to  meet  ?  It  is  impossible  that  the  law  in  this  respect  can  be  un- 
known to  the  Judge  Advocate.  A  long  abandonment  of  the  profession, 
which  he  for  years  so  greatly  adorned,  may  have  had  its  usual  result,  the 
making  him  somewhat  rusty  in  some  branches  of  the  science.  But  this 
rule  of  pleading,  and  evidence,  is  so  familiar,  and  so  challenges  the  assent 
of  every  sensible  mind,  that  he  could  not  have  forgotten  it.  Why  then 
rely  on  a  charge  not  stated  in  the  specification  ?  Why  present  it  to  the 
President  as  one  of  the  reasons  for  his  approving  the  finding  on  the 
actual  specification  ?  Can  it  be  accounted  for  except  because  he  was 
satisfied,  or  apprehended  the  President  would  be  satisfied  that  the  offence 
specified  was  not  established  by  the  evidence  ?  Did  he  urge  the  same 
view  upon  the  Court  ?  Did  the  Court  adopt  it,  or  itself  take  it  ?  If  so, 
both  he,  and  the  Court,  offended  against  the  law,  and  committed  a  legal 
outrage  upon  Porter.  The  same  observations  are  applicable  to  the  fur- 
ther view  of  the  Judge  Advocate,  that  Porter  on  the  same  day  violated 
an  "elementary  principle,"  "that  in  the  absence  of  positive  restraining 
orders,  the  march  shall  always  be  towards  the  sound  of  the  guns.  (lb.) 
That  is  not  the  offence  specified.  Nothing  can  be  clearer  than  this. 
But,  waiving  this  objection,  conclusive  as  it  is,  what  foundation  in  fact  is 
there  for  either  of  these  charges. 

II.  The  ground  of  the  first,  is  said  to  be,  that  the  officer  is  bound  to 
hold  his  column  so,  "  in  the  advance,  as  to  be  ready  to  afford  mutual 
assistance  in  time  of  need."  (lb.)  Need,  then,  is  to  exist,  to  make  the 
principle  applicable.     Who  is  to  judge  of  it?    The  officer  in  command  of 
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the  column.  If  he  jud<res  erroneously,  it  is  no  offence,  provided  be  does 
BO  honi'>iiy.  Those  who  know  Porter  require  no  proof  to  cou?ince  them 
that,  nr'less  prohibited  l»y  "restraining  orders,"  he  would  ever  assist  his 
brother  soldiers  in  time  of  i»ued  Did  he  believe  it  was  wanted  in  this  in- 
Maitce  ?  The  cohinins  supposed  to  have  required  his  aid,  were  not  in  his 
si^ht,  hut  several  miles  off.  Nor  could  he  leave  bis  own  command  to 
ascertaiM  their  condition,  or  the  desire  of  their  immediate  officers,  or  of  the 
Commander-in-Chitf  McDovvell,  leaving  his  column  under  the  same  cir- 
cumstances, to  consult  Pope,  the  Court  in  his  case  adjudged  committed  a 
clear  offence,  and  only  omitted  to  punish  for  it  from  an  impression  that  his 
motivis  were  innocent.  Porter  remained,  as  he  should,  with  his  troops,  and 
gent  one  of  his  aids,  Lieutenant  Weld,  to  Pope.  That  officer  states,  **  about 
four  o'clock  on  the  afternoon  of  the  *i9th,"  he  started  on  his  errand.  He 
bore  a  written  and  verbal  mos-age  to  Pope  from  Porter.  The  latter  was 
"to  the  effect -that  General  Morell  would  now  be  strongly  engaged ;  that 
there  was  a  large  force  in  front  of  us."  The  glance  that  he  had  of  the 
written  one  showed  him,  he  said,  that  it  was  to  the  same  purport,  **  but 
much  more  minutely,  with  details," — what  they  were,  he  did  not  remember. 
He  found  Pope,  "  and  delivered  the  messages  to  him,  both  written  and  ver- 
bal," and  asked  if  there  was  an  answer.  Pope  told  him,  "tell  General 
Porter  we  are  having  a  hard  Bght,"  and  said,  that  "  was  all  he  had  to 
Bend  to  General  Porter."  The  witness  wrote  this  down,  and  afterwards 
delivered  it  in  person  to  Porter.  He  further  stated,  that  on  the  way  to 
Pope  he  "  saw  General  Hatch,"  who  was  in  command  of  King's  divi- 
sion, that  officer,  as  Hatch  said,  being  sick,  and  not  present.  That  he 
gave  Hatch  both  of  the  messages,  as  Porter  had  authorized,  and  asked 
him  for  an  answer,  and  was  told,  "tell  General  Porter  that  we  have 
whipped  the  enemy,  and  are  driving  them,"  but  soon  added,  don't  deliver 
that  ansi^rer,  but  this,  "  tell  General  Porter,  we  have  driven  the  enemy  in 
the  woods."  (P.  129.)  This  also  was  delivered  to  Porter.  With  these 
facts  in  his  possession,  on  what  gronnd  could  Porter  have  supposed  that 
Pope  needed  on  his  battle  ground  Porter's  column  ? 

Who  was  best  able  to  judge  ?  Pope,  who  was  on  tl)e  site  of  the  battle, 
and  in  command  of  all  the  forces  engaged,  or  Porter,  who  was  several 
miles  distant  ?  Had  Porter  not  a  right  to  consider  that  if  his  assistance 
was  needed,  a  request,  or  order  to  that  effect,  would  have  been  sent  by 
Pope,  in  reply  to  his  written  and  verbal  messages  by  Weld  Pope  had 
the  right  to  demand  his  assistance.  But  he  not  only  failed  to  do  this, 
but  even  to  intimate  that  he  desired  it  If  the  assistance  was  needed, 
and  not  asked,  (and  it  is  clear  that  it  was  not,)  then  one  of  these  con- 
clusions follow : 

I.  Either  Pope  designedly  failed  in  his  duty,  or  II,  had  not  the  intel- 
ligence to  know,  (though  on  the  spot,)  that  Porter's  corps  was  needed* 
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Bat,  he  is  not  blamed  by  the  Jud^e  Advocftte.  On  the  contrary,  (how- 
e?er  it  may  excite  surprise,  or  cause  a  smile  with  those  who  remember 
the  disorfpanized  army  that  fell  back  apon  the  Washington  defences,  and 
Its  crest  fallen  chief^)  he  tells  as,  "that  it  cannot  be  improper  to  add,  what 
the  Record  will  sastain  me  in  saying,  that  so  far  as  light  is  shed  upon  the 
«nhject  by  the  testimony,  the  Army  of  Virginia  appears  to  have  nobly 
performed  the  arduous  and  perilous  work  committed  to  its  hands.  Its 
campaign  was  brief,  but  marked  by  signal  vi^or  and  lability,  and  animated 
by  a  spirit  which,  shriking  from  neither  toil  nor  exposure,  nor  danger, 
br»*vely  struck  the  enemy  whenever  and  wherever  he  could  be  found. *• 
(P.  3if)  )  The  only  way  to  account  fur  so  singular  an  opinion,  is  by  sup- 
posing that  the  Judge  Advocate  closed  his  eyes  to  all  the  evidence  in  the 
Kec(»rd,  except  that  of  Pope,  Roberts  and  Smith,  (a  fault  belonging  to 
the  whole  of  his  review,)  and  also  by  supposing,  that  the  universal  voice 
of  the  public  upon  the  eampaign,  which  literally  filled  the  land,  never 
found  its  way  within  the  wails  of  his  oHice.  But  it  is  strange,  that  when 
he  was  penoiiig  this  eulogium  and  lauding,  "  the  signal  vigor  and  ability 
of  Pope,^*  it  did  not  occur  to  him,  that  it  was  possible  the  people  would 
find  io  the  fact,  that  when  the  President  discovered  the  Capitol  in  immi- 
nent peri),  be  at  once  relieved  the  so  much  lauded  chief,  and  about 
the  '2d  of  September,  placed  the  army  under  the  command  of  Major  Gen- 
eral MeCiellun,  and  on  the  5th  of  the  same  month  gave  to  Porter  the 
command  of  eighteen  thousand  men  to  guacd  the  roost  important  portion 
of  the  iutrenchments  around  the  city,  and  continued  him  in  that  position 
Qntil  the  12th,  when  he  ordered  him  to  the  command  of  his  former  corps, 
to  which  a  new  division  was  attached,  in  the  army,  whh  which  McClellan, 
to  hi8  great,  honor  and  to  the  incalculable  advantage  of  the  country,  and  the 
safety  of  the  Capitol  and  the  Executive,  fouj^ht  the  battles  of  South  Moun- 
tain and  Antietam — conclusive  evidence  that  the  President  did  not  tlien 
fihare  in  the  confidence  of  the  Judge  Advocate  in  Pope,  or  in  the  truth  of 
bis  eulogium,  or  participate  in  his  present  detraction  of  Porter. 

II.  Bot  as  the  joint  order,  for  the  reasons  already  assigned,  as  long  as 
McDowell  and  I^orter  were  together,  placed  the  command  of  their  united 
forces  in  McDowell,  hifi  order  was  conclnsive  on  Porter.  To  have  dis- 
4)t)eyed  it  would  have  been  a  high  military  offence.  Did  McDowell  give 
an  order,  and  what  was  it  ?  The  facts  that  he  gave  one,  and  what  the 
order  was,  are  conclusively  proved  by  the  evidence  of  Locke  and  Martin, 
before  referred  to,  and  which  was  not  at  all  weakened  much  lees  rebutted 
by  that  of  McDowell. 

m 

III     Porter^s  ''falling  back,''  the  Judge    Advocate   says,  was    the 
ground  on  which  the  Court  decided  that  there  **  was  a  violation  of  the 
J4iint  order-"    (P.  ai08.) 
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I.  The  only  proof  urged  to  sastain  the  fact  that  there  was  a  falling  back 
is  a  note  (which  will  be  given  hereafter,)  of  Porter  to  McDowell  and 
King,  without  date,  but  no  doubt  written  and  sent  on  the  29th,  after 
those  officers  had  left  Porter^s  corps.  At  this  time,  Porter  was,  as  before 
stated,  authorized  to  judge  for  himself.  That  this  was  his  right,  Mc- 
Dowell having  then  separated  from  him,  the  Judge  Advocate  nowhere 
contests.  On  the  contrary,  he  admits  that  McDowell  then  ceased  to  have 
any  rightful  authority  over  Porter,  and  that  he  (Porter)  was  "left  un- 
trammelled "  and  empowered  to  decide  for  himself  what  was  to  be  done 
under  the  joint  order.  (P.  30T.)  He  not  only  makes  this  concession, 
but  in  another  part  of  his  review,  as  has  been  seen,  he  goes  farther  and 
maintains,  that  even  McDowell  present,  Porter  had  the  right,  under  the 
order,  to  act  independently  of  him.  In  this  latter  opinion  he  is  certainly 
mistaken,  but  in  the  other,  clearly  right.  The  order  told  Porter  that  "  it 
may  be  necessary  to  fall  back  behind  Bull  Run  at  Centreville  to-night," 
and  that,  "  one  thing  must  be  held  in  view,  that  the  troops  must  occupy 
a  position  from  which  they  can  reach  Bull  Run  to-night,  or  by  morning," 
**  and  that  if  any  considerable  advantages  are  to  be  gained  by  departing 
from  this  order,  it  will  not  be  strictly  carried  out."  The  power,  therefore, 
to  Judge  whether  departing  from  the  order  would  produce  "any  con- 
siderable advantages  "  was  given  tp  Porter  exclusively.  He  had  the  right 
to  decide  on  that  as  fully  as  Pope  himself  would  have  had  if  personally 
present.  Error  in  judging  of  it  is  no  offence  if  committed  honestly.  The 
power,  however,  was  made  subject  to  this  positive  limitation,  that  it  was 
not  to  be  exercised  so  as  to  place  his  troops  in  a  position  from  which  they 
might  not  be  able  to  *'  reach  Bull  Run  that  night  or  by  morning."  Every 
thing  to  be  done  wa»  to  be  in  subordination  to  that  object.  If  to  march 
in  a  different  direction,  or  to  attack  the  enemy,  or  to  do  anything  else, 
would  probably  hazard  that  end,  it  was  not  to  be  done.  And  who  was 
to  decide  this  ?  Porter.  Had  he  acted  without  regard  to  that  primary 
purpose,  and  by  doing  so  had  frustrated  it,  he  would  have  violated  the 
order,  and  been  justly  liable  to  punishment.  Now,  what  evidence  is  there 
that  in  anything  he  did,  after  McDowell  left  him,  Porter  did  not  decide 
honestly  ?  His  Generals  and  several  of  his  other  officers  were  examined, 
and  they  exculpated  him  in  this,  as  indeed  they  did  in  regard  to  all  the 
charges.  Nor,  as  to  this,  did  the  Judge  Advocate  attempt  to  prove  the 
contrary  by  any  one  of  them. 

If,  therefore.  Porter  had  in  fact  fiallen  "  back,"  he  was  empowered  to 
do  so  if  he  really  judged  it  expedient,  looking  to  the  positive  injunction, 
as  to  Bull  Run,  or  to  "  advantages  "  that  he  thought  would  result  from 
it.  This  proposition,  however,  is  not  necessary  to  his  vindication.  For 
there  is  not  only  no  proof  that  he  did  fail  back,  but  positive  proof 
that  he  did  not.  "Palling  back,"  as  the  Judge  Advocate  uses  the  tcrm^ 
means  retreat     Did  his  troops  fall  back  or  retreat  on  the  29th,     There 
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is  not  a  scinctilla  of  evidence  of  it ;  nor  does  the  Judge  Advocate  offer 
any  evidence  of  any  fact  that  even  tends  to  establish  it.  He  not  only 
substitutes  surmise  for  proof,  bat,  in  favor  of  surmise,  he  rejects  positive 
and  uncontradicted  proof. 

The  proof  is  this : 

1.  Morell. — He  stated  that  he  received  an  order  from  Porter,  written 
in  pencil,  a  little  before  sun  set  on  that  evening,  and  soon  after,  through 
Colonel  Locke,  a  verbal  message  to  the  same  effect,  directing  him  "to 
make  dispositions  to  attack  the  enemy,"  and  that  he  did  so.  That  the 
order  was  afterwards  countermanded,  because  of  the  lateness  of  the  hour, 
as  suggested  by  him,  and  he  added,  "  I  was  directed  to  remain  where  I 
was  during  the  night."  That  he  made  his  dispositions  accordingly,  des- 
cribing them,  and  said,  "in  that  way  we  passed  the  night."  (Pp.  146, 
UT.) 

The  written  order  was  produced,  on  the  cross-examination  of  the  Judge 
Advocate,  and  was  as  follows : 

"  General  Morell, — I  wish  you  to  push  up  two  regiments,  supported  by 
two  others,  preceded  by  skirmishers ;  the  regiments  at  intervals  of  two 
hundred  yards,  and  attack  the  party  with  a  section  of  a  battery,  opposed 
to  you.  The  battle  works  well  on  our  right,  and  the  enemy  are  said  to 
be  retiring  up  the  pike.  Give  the  enemy  a  good  shelling  when  our  troops 
advance. 

"F.  J.   PORTER, 

Major  General  Oomm,^^ 

What  conclusive  proof  this,  that  Porter,  on  that  day,  was  thinking  of 
"  the  personal  safety  of  (himself)  and  staff  ?"  It  is  commended  as  such 
to  the  special  meditation  of  the  charitable  Judge  Advocate.  The  witness 
farther  stated :  "  I  received  from  General  Porter  an  order  to  remain  all 
night  where  I  was,"  in  line  of  battle,  immediately  in  front  of  the  enemy, 
and  did  so, 

2.  BuUerfield,  Sykes^  Locke  and  B,  F.  Smithj  proved  that  the 
troops  remained  in  their  position  in  front  of  the  enemy,  all  the  night  of 
the  29th.  Lovkej  said  that  they  continued  there  ''  until  the  next  morn- 
ing at  daylight,"  and  to  the  question,  "  was  there  any  retreat  at  all,  an- 
swered no."  (P.  196.)  Smith,  a  witness  of  the  Government,  examined 
by  the  Judge  Advocate,  and  whose  evidence  he  fully  relied  upon  for  an- 
other purpose,  was  asked  by  him.  "  Was  there  or  not  any  such  display 
of  the  enemy's  forces  as  to  make  it  necessary,  in  your  judgment,  to  retreat 
before  them  ?  And  answered,  "  I  had  no  means  of  knowing.  When  we 
moved  back  from  that  position  I  supposed  it  was  for  some  proper  cause, 
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but  T  did  not  nndenstaad  at  all  what  the  caiKt*  w.is.  /  tlit!  vol  receive 
any  impresaion  thai  we  were  retre.aHn(jlromlh*>  rnfutf/  I  8Up|>oBed 
that  we  were  making  a  reconiioi8.ssiiice  to  feei  tii(  <  ticiny  !ii  tlmt  direc- 
tion, and,  having  fouitd  iiim,  thtit  we  had  moxul  bai\v  tor  some  otiier 
purpose;  and,  not  kn')wing  about  the  ord-  rs  lo  the  iriiitnil,  I  remained 
under  that  impression.  (P.  113)  Is  it  noJ  \\u'u  pas.>injr  strange,  that 
with  this  clear  proof,  the  Court  shouhl.  hh  the  Jniliri'  AdviK*  .ie  Ra\8  they 
did,  "and  j»istl>,"  have  ft>und  that  Portf r  d  *i  la!,  luick,  ilid  retreat  ou 
that  evening,   and    in  lliut   way,   (tie  only  oiu*  ^u;i.n^^ln^  viulattd  the  ^^ 

joint  order?  It  can  biil  be  ucronntid  h^r  as  oih«T  •irnss  t  rrors  can  only 
be  bv  jissuming  the  existence  from  >omr  ,</t/  t^  ahim  •  nf  judicial,  and 
official  blindness.  Tlic  onlv  irn»uiid  relied  unon  I.v  :  ir  J  dire  Adv<icale, 
is  tht»  following  note,  heretofore  nfcrrtd  to,  (roiu  Tortt  r  lu  McDowell 
and  King. 

"Gbneoals  McD»jWi:i,l  and  Kino:  I  f(mnd  it  inipo.ssilMC  to  communi- 
cate by  crossing  the  roads  t<i  Urovelon.  The  enemy  are  in  .viroiig  force 
on  this  road,  and  as  lluy  a,»j)eMr  lo  h  ive  driven  our  forces  Lack,  the  firing 
of  the  enemy  having  advanced  and  ours  reiirrd,  I  have  dctermitied  to 
withdraw  to  Manassas.  I  have  attempted  to  ccMumunicaic  with  McDowell 
and  Sijrel,  l)ut  my  mosengers  have  run  into  the  cncniy.  T  ley  have 
gatht-red  artillery  and  cavah-y  and  infantry,  and  the  a<lvancing  maBses  of 
dust  show  the  enemy  coming  in  force.  I  an]  now  gt»ing  to  the  hi  ad  of 
the  column  to  sec  what  is  pas>ing  and  hiw  affiirs  are  going.  Had  you 
not  better  send  your  train  back  ?     I  will  communicate  with  you. 

"F.  J.   PORTE II. 

Majnv  OeneraL^  j 

Waiving  for  the  present,  what  however  is  most  obvious,  that  if  Porter 
had  withdrawn  to  M  tna»sas,  (his  purpose  when  this  uoii*  was  written,) 
the  movement  would  have  been  within  the  discretion  vestid  in  him  by  the 
joint  order,  yet  as  the  evidence  is  clear,  that  fit-  did  not  no  nUlkdruu),  but 
071  the  contrary,  continued  wtiere  he  was  in  fnnit  of  the  enemy,  when  the 
note  was  written,  and  until  the  mondng  to  the  8vth  and  thfu  only  marched 
under  a  positive  order  from  Pope,  he  cou  d  have  been  found  guilty  of 
falling  back  or  retreating  upon  the  '^9th,  only  iipou  the  tiypothosis,  thai  an 
unexecuted  purpone^  is  the  exact  equivalent  of  an  executed  one,  la 
the  view  of  ordinary  minds,  to  do  is  one  thing,  and  tt»  intend  to  do,  an- 
other— but  with  this  C<Mirt  and  Judge  Advocate,  tli«7  are  in  fact  and 
in  law,  identical,  and  Porter  has  been  adjudged  guilty  of  disobedience, 
not  because  he  did  disobey,  but  because  he,  for  a  miment,  contemplated 
disobedience  There  is  no  better  way  of  meeting  tuch  rt-asoning  than  to 
state  it.     Like  ail  palpaiile  follies  it  answers  itself. 
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The  Jiid<?e  Advocate  asserts,  however,  that  the  purpose  to  "  retreat," 
"mf>Mt  fMiergetically/' as  he  says  aiinoanced  in  the  note,  ''was  promptly 
carried  out  suhHtaiitialiy,  if  not  to  the  letter,  because  at  between  five  nnd 
BIX  o'clock,  the  accused  was  found  at  or  near  Bethlehem  Church,  sur- 
rounded by  his  troops,  whose  arras  were  stacked."  (P.  308  )  He  omits 
however,  to  inform  the  President,  or  even  to  allude  to  it,  that  the  p:re»ter 
part  of  histrooDs,  Mon'll's  division,  as  proved  by  Morell  himself,  remwined 
duriuf?  the  ni^ht — and  l»y  Porter's  order,  where  McDowell  left  them,  in 
thi'  immediate  front  uf  the  enemy^and  in  line  of  battle  prepared  either 
to  repel  or  attack  as  the  occurences  of  the  ni^ht  mi<;ht  require.  That 
all  the  troops  where  not  there,  upon  the  point  in  qnt-stion,  proves 
Bothiii<;.  The  Jiidjre  Advocate  would  seem  to  think  that  there  was  a 
ret  rent,  if  the  whole  rori»s  was  not  retained  nt  the  spot — placed  in  s<»lid 
column,  standinjr  erect,  and  with  arms  at  the  shoulder.  But  this  is  mere 
fancy.  What  witness  proved  a  retreat  in  a  military  sense  ?  Not  one, 
whiiKt  Morel],  Locke  and  B.  F.  Smith,  testified  that  there  was  no  retreat, 
in  fact,  and  no  order  driven  for  one.  Here  a^^ain  hypothesis  is  made  to  do 
more  than  take  tlie  place  of  proof — it  is  used  to  supplant  it.  The  Jud^e 
Advocate,  conscious  that  the  order  jji'om  McDowell  to  Porter  of  the  ii9th, 
which  Colimel  Locke  positively  swears  he  rt'ceived  and  delivered  that  after- 
noon, would  be  a  full  justification  for  Porter's  not  attacking  the  enemy,  as- 
sails the  witness.  This  he  does,  not  by  calling  witnesses  to  impeach  his 
character  for  veracity,  or  in  any  other  resf»ect,  but  by  proviin^  I,  by  Mc- 
Dowell, that  he  <iid  not  recollect  giving  the  order,  H.  by  King,  that  he  was 
not  with  Mt'Dowell  (as  Locke  had  said  he  was,)  when  .McDowell  as  Mated 
hy  LtH'kt*.^  gave  the  order.  The  reviewer  says,  that  McDowell  "declared 
that  none  such  was  sc^nt  by  him.''  This  is  not  so.  He  made  no  such 
statement — on  the  contrary  he  studiously  avoided  doing  so.  He  but  pro- 
fessed not  to  recoUfct  having  given  it.  King's  evidence  was  to  the  same 
effect.  He  was  only  asked  by  the  Judge  Advocate  if  he  rememb**red 
being  wiili  MeDoweil  aliout  the  time  when  Locke  testified  he  received 
the  order,  and  said  that  he  did  not.  And  to  another  question  he  an- 
BWtred,  that  he  did  not  remrmber  hearing  McDowell  give  any  such  order 
that  day.  In  his  case  then  as  in  McDowfll's,  there  existed  but  a  wont 
of  reeoHf^riinn,  Is  this  to  destroy  the  evidence  of  a  witness  not  otherwi.se 
Impeached,  who  sweai*s  that  the  order  was  given?  As  f>ir  as  there 
is  proof,  and  as  those  who  are  acquianted  with  the  parties,  know  to  be 
the  fact.  Locke's  character  for  veracity  is  as  perfect  as  that  of  McDowell's 
or  Kiug'.s.  Why  then  is  his  truth  assailed,  and  there  being  mistaken 
even,  treated  as  impossible.  King  admitted  that  he  was  sick  on -that  day, 
and  althongh  he  did  not  state  what  his  desease  was,  yet,  as  he  said,  he 
was  too  sick  to  take  part  in  the  battle  of  the  succeeding  day.  and  was 
forced  to  leave  his  division  to  be  led  by  Hatch,  as  his  loyalty  and  gal« 
lantry  are  beyond  all  question,  his  sickness  must  have  been  severe.     Cer- 
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tain  deseases  we  all  know,  (and  King's  may  have  becE  of  that  kind,) 
produce  listlessness  and  impair  memory.  And  yet  on  this  negative,  and 
wholly  unrfeliable  evidence,  it  is  maintained  by  the  Judge  Advocate,  that 
no  such  order  was  given,  and  that  Locke,  the  equal  in  virtue  of  McDowell 
and  King,  willfully  swore  false. 

Mistake  as  to  the  fact  to  which  he  testified  was  impossible.  If  the 
oraer  was  not  delivered  by  McDowell  to  Locke,  then  the  latter  knew  it, 
and  his  testimony  was  designedly  untrue.  But,  whether  the  order  was 
in  fact  sent  by  McDowell,  Locke  positively  swears  he  delivered  it  to 
Porter  as  coming  from  McDowell.  No  one  contradicts  this  either  posi- 
tively or  negatively.  To  receive  it  as  true,  therefore,  would  seem  to  be 
unavoidable,  but  it  is  not  so  with  the  Judge  Advocate.  He  assumes 
without  charging  it  designed  falsehood  on  the  part  of  Locke  in  his  state- 
ment that  the  order  was  sent  by  McDowell,  and  then  maintains  that  the 
other  fact  proved  by  him,  the  delivery  of  such  an  order  to  Porter,  is  to  be 
rejected  as  untrue  on  the  authority  of  the  maxim,  which  according  to  his 
reading  is  "falsum  inuno,  falsum  in  omnihus,'^^  (it  should  be  falsus  in 
unOy  falsus  in  omnibiis,^^)  Desirous,  however,  as  he  evidenXly  was  to  im- 
peach the  credibility  of  Locke,  he  coul^  not  bring  himself  to  charge  him  with 
willful  falsehood.  And,  yet  the  maxim  has  no  application  to  any  other. 
And  it  applies  there,  because  in  such  a  case,  the  very  ground  on  which 
credit  is  given  to  human  testimony  fails.  You  cannot  be  certain  in  such  a 
case  whether  there  is  truth  in  anj  part  of  the  witness'  evidence.  "Having 
(says  the  Judge  Advocate,)  been  discredited  as  laboring  under  a  complete 
misapprehension  in  regard  to  the  first,  (the  receiving  the  order  from 
McDowell,)  this  discredit  necessarily  attaches  to  the  second,  (the  delivery 
of  such  an  order  to  Porter,)  and  under  the  maxim  quoted^  his  entire 
Btatfment  falls  to  the  ground."     (P   314.) 

Mistake — "misapprehension,"  as  to  one  fact,  the  Judge  Advocate  as- 
serts— taints  the  whole  evidence  of  the  witness,  and  demands  its  rejection. 
It  establishes  therefore  in  the  sense  of  the  maxim,  according  to  his  under- 
standing of  it,  falsehood.  If  this  was  its  true  •construction,  in  how  many 
cases  could  testimony  be  of  any  avail.  What  witness  but  proves  at  times 
to  be  mistaken,  or  to  misapprehend  some  of  the  facts  to  which  he  testifies  ? 
Human  memory  often  honestly  fails — is  human  testimony  on  that  ac- 
count to  be  rejected  ?  But  if  misapprehension  as  to  a  fact  legally  and 
morally  discredits  every  other  portion  of  the  evidence  of  a  witness,  for  the 
same  reason  the  misapprehension  of  the  meaning  of  a  legal  maxim, 
would  deny  to  him  who  entertains  it  any  legal  knowledge.  The  mis- 
apprehension of  the  meaning  of  the  maxim  quoted  by  the  Judge  Advo- 
cate, every  student  will  see  is  clear  beyond  all  doubt.  Its  meaning  is 
stated  with  his  accustomed  perspicuity  by  Mr.  Justice  Story,  in  the  case 
of  the  Santissima,  7  Wheat,  338.  "  Where  a  party  speaks  to  a  fact  in  re- 
spect to  which  he  cannot  be  presumed  liable  to  mistake,  as  in  relation  to 
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the  country  of  his  birth,  or  his  being  in  a  vessel  on  a  particular  voyagCi 
or  living  in  a  paHicular  place,  it  is  extremely  difficult  to  exempt  him  from 
the  charge  of  deliberate  falsehood ;  and  Courts  of  Justice,  under  siich 
circumstances  are  bound  upon  principles  of  law  and  morality,  and  Jus* 
tice,  to  apply  the  maxim  falsus  in  uno^  falsus  in  oniinihus.  What  ground 
of  judicial  belief  can  there  be  left,  when  the  party  has  shown  such  gross 
insensibility  to  the  difference  between  right  and  wrong,  between  truth 
and  falsehood."  But  yet  how  unfair  it  would  be  to  deny  to  the  Judge 
Advocate  even  very  distinguished  legal  attainments.  He  so  wished  to 
get  rid  of  the  fact  fatal  to  his  immediate  purpose,  the  approval  of  the 
sentence  against  Porter,  that  he  was  oblivious  for  a  moment  of  the  true 
sense  of  the  maxim  or  of  the  moral  principle  on  which  it  rests. 

It  is  unaccountable  also  why  the  Judge  Advocate  did  not  call  the  Pre- 
sident's attention  to  the  positive  statement  by  Porter  in  his  defence,  that 
Locke  delivered  the  order  to  him.  Did  he  doubt  Porter's  truth  ?  Did 
he  think  his  statement  false  ?  He  could  not.  He  must  have  known,  or 
could  have  informed  himself,  that  in  the  estimation  of  all  who  knew  them, 
Porter  as  a  gentleman,  and  man  of  honor,  is  in  every  respect  the  peer  of 
McDowell  and  King,  and  himself.  It  is  no  answer  to  this  suggestion, 
that  Porter's  defence  is  not  evidence.  It  is  not  legally,  but  it  is  morally. 
Locke  being  confirmed  by  Porter,  whose  veracity  no  gentleman  will 
question,  should  have  saved  Locke  from  the  charge  of  peijury,  so  reck- 
lessly made  by  the  Judge  Advocate. 

But  the  evidence  of  Locke,  after  McDowell  and  King  were  examined,  is 
so  clear  that  it  is  impossible  not  to  credit  it.  After  stating  why  he  con- 
sidered McDowell's  message  to  Porter  singular  and  important,  he  said 
that  on  that  account  ''  it  impressed  me  very  strongly  all  the  way  up  to 
the  time  that  I  gave  it  to  General  Porter."  That  its  character  was  such 
that  he  thought  no  one  should  hear  it  but  Porter,  and  that  he  therefore 
"delivered  it  to  him  in  an  under  tone,"  and  that  he  had  **  never  forgotten 
the  messages  or  the  incidents  connected  therewith."  He  also  described 
miautely  where  he  found  McDowell  and  King.  At  the  time  he  knew  the 
former  well,  but  not  the  latter.  And  in  conclusion  was  asked  this  ques- 
tion :  "  are  you  entirely  positive,  as  much  as  you  can  be  of  any  fact,  that 
yott  did  deliver  to  General  Porter,  on  the  afternoon  of  the  29th  of  August, 
words  which  purported  to  be  a  message  from  General  McDowell,  to  the 
effect  that  General  King  was  to  be  taken  away,  and  that  he.  Porter,  was 
to  remain  where  he  was,"  and  answered,  "  I  am  positively  certain  of 
IT."     (Pp.  223,  224.) 

It  is  not  thought  that  there  was  a  person  present  when  this  evidence 
was  given,  not  excepting  the  Judge  Advocate,  who  did  not  fully  believe 
it.  It  was  impossible  to  do  otherwise.  The  manner  of  the  witness,  his 
evident  intelligence,  the  reason  he  assigned  for  his  conviction,  all  united 
to  challenge  absolute  confidence  in  his  truthfulness  and  accuracy.     To  dis» 


62 

credit  him  as  to  the  fact  of  delivering  the  mcsHa^e  to  Porter,  on  the 
aathoritj  of  the  legal  maxim  quoted  by  the  Jud>;e  Advocate,  is  as  cruel 
as  it  is  legally  absurd.  With  as  much,  indeed  greater  propriety,  could 
the  maxim  be  used  to  destroy  the  whole  evidence  of  McDowell  and  King. 
The  one  is  proved  by  Locke  to  have  given  the  order,  the  other  to  have 
heard  it  given.  No  fair  legal  mind  can  doubt  this.  They  say,  they  do 
not  recollect  the  facts.  The  Judge  Advocate  maintains  **  that,  under  the 
circumstances,  this  is  in  effect  the  same  as  positively  swearing  that  the 
facts  did  not  occur." 

They  then  are  found  to  have. labored  ''under  a  complete  misapprehen- 
sion in  regard  to ''  them,  and,  being  lo  that  extent  *'  discredited,"  the  dis- 
credit necessarily  attaches  to  ''  all  the  evidence,"  and  under  the  maxim, 
**/alitUTn  in  una,  falsum  in  omnibuSy*^  to  use  the  Judge  Advocate's 
Latin,  the  entire  evidence  **  falls  to  the  ground  "  That  an  accusation  of 
falsehood  against  these  officers,  on  that  ground,  would  be  most  unjust 
and  disreputable  to  him  who  should  make  it,  all  will  agree,  and  none, 
it  is  supposed,  more  decidedly  than  the  Judge  Advocate.  And  yet  such 
an  imputation  is  cast  by  him  on  Locke,  on  that  very  ground  and  no 
other.  The  topic  is  too  nn pleasant  to  be  further  considered.  But 
finally,  ou  this  specification,  how  the  Court  could  find  it  against  Porter  is 
incredible.     It  averred  only  disobedience  of  Pope's  joint  order. 

Whether  that  existed  or  not  was  best  known  to  Pope.  Porter's  con- 
duct was  all  before  him.  He  was  informed  of  everything  that  he  had 
done  under  the  joint  order.  And  yet  with  this  information,  in  no  part  of 
bis  evidence  did  he  state  or  intimate  that  the  order  bad  not  been  obeyed. 
All  that  he  said  on  the  sabjcct,  or  that  the  Judge  Advocate  could  induce 
him  to  say,  was  not  that  that  order  was  not  obeyed,  but  the  subsequent 
one  of  4.30  of  that  day.  At  the  time  this  t&st  order  was  received,  the 
proof  is  clear  and  uncontradicted,  that  Porter  was  doing  everything  re- 
quired by  the  joint  one. 

Neither  Pope  nor  any  other  witness  testified  to  the  contrary.  And 
yet  the  Court  found  the  specification  true.  Such  a  finding  under  all  the 
circumstances  can  serve  but  to  disparage  their  intelligence  in  the  estima- 
tion of  the  public. 

.    Third  Spegipioation. — First  Charoi. 

Disobedience  of  the  4.30  order  of  the  29th  of  August.  The  order  was 
as  follows : 

Hradqvartkrs  in  thi  Field, 

August  29,  1862,  4.30  p.  m. 

Major  General  Porter:  Yonr  line  of  march  brings  yon  on  the 
eBem/'g  right  flank.     I  desire  joo  to  pn&h  forward  into  action  at  once  on 
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the  enemy's  f!nnk,  ntid,  iffHissiblc,  on  his  rear,  keeping  joar  right  in  com* 

munication  with  General  Keyiiolds      The  enemy  is  mussed  in  the  woods 

in  fro     of  us.  hnt  can  he  shelled  out  as  soon  «8  you  engage  their  flaiiL 

Keep  heavy  reserves  and  une  yonr  batteries — keeping  well  closed  to  your 

right  all   the  n'nio.     In  ea^e  you  are  obliged  to  fall  back,  do  so  to  your 

right  and  rear,  so  as  to  keep  you  in  close  communication  with  the  right 

wing.  • 

JOHN  POPE, 

Major  General  commanding. 

T.  It  will  be  seen  that  this  order  assumes  that  Porter's  line  of  march 
under  the  joint  one,  would    bring  him   ''on  the   enemy's   right  flank  '' 

It  directs  liim  therefore,  when  he  gets  on  that  flank  to  attack  it  *'  at 
once,'*  and  if  possible  the  enemy's  **  rear."  To  do  this  last,  the  flank  was 
necessarily  to  be  first  turned.  So  that  the  order  with  reference  to  l)Oth 
the  flank  and  rear  attacks,  was  intended  to  depend  on  tiie  contingency  of 
Porter's  march  under  the  previous  order,  bringing  him  '*on  the  enemy's 
right  flank."  As  this,  however,  necessarily  involved  the  line  of  the  enemy's 
march  as  well  as  that  of  Porter's,  and  neither  he  nor  Pope  could  control 
the  former,  Pope  could  not  have  been  certain  when  he  issued  the  4.80 
order,  that  Porter  would  be  brought  by  the  route  he  was  pursuing  under 
the  joint  order  on  the  enemy's  right  flank.  Pope  therefore  could  not  have 
designed  (the  words  indeed  of  the  4  30  order,  negative  such  a  design,) 
that  Porter  was  to  attack,  unless  his  inarch  brought  him  on  that  flank  of 
the  enemy.  If  it  i^hould  bring  him  on  the  enemy's  left  or  centre,  then  the 
order  from  necessity  became  inoperative. 

II.  Where  then,  pursuing  as  it  is  admitted  he  did,  the  route  prescribed 
bj  the  joint  order,  was  Porter's  command  when  he  received  that  of  4.30  f 
The  proof  is  all  one  way.  lie  was  not  on  the  enemy's  right  flank,  but  in 
his  immediate  front,  and  where  he  was  in  full  force.  Nut  only  then  was 
the  order  inoperative,  but  to  have  attempted  in  that  position  of  his  troops 
to  have  marched  them  towards  the  enemy's  right  flunk  with  a  view  to 
attack  that,  and  if  possible,  his  rear  would  not  only  have  failed,  but  almost 
certainly  have  been  followed  by  serious,  if  not  fatal  consequences  to  his 
conmami.  What  was  the  fact  f  Was  the  enemy  in  his  front,  and  in 
fbree,  when  he  received  the  4.30  order? 

I.  At  what  hoar  did  he  receive  it  ? 

The  Jadge  Advocate  on  this,  as  well  as  on  every  other  point  of  doabt» 
decides  so  as  to  prejudice  Porter.  The  rule  is  otherwise  in  everj 
sjsteiB  of  eivilised  jurispmdence,  and  this  is  believed  to  be  the  first  caso 
in  wkicii  h  liaa  beeu  aniformly  departed  from. 
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Facts  have  not  only  been  disregarded,  inferences,  the  wildest  and  the 
most  uncharitable,  indulged  in,  but  the  best  established  legal  principles, 
without  even  a  sophistical  reason  to  excuse  it,  totally  repudiated.  But 
when  did  Porter  in  fact  receive  the  order  ?  The  Jndge  Advocate  admits 
that  in  regard  to  this,  ''  there  is  a  decided  conflict  in  the  testimony."  He 
seems  rather  inclined  to  conclude  for  himself,  that  it  was  received  about 
b^  o'clock.  And  he  suggests  that  "  it  may  be  that  after  carefully  con- 
sidering all  the  circumstances,  the  Court  felt  that  the  explicit  and  intelli- 
gent statements  of  Captain  Pope,  and  his  orderly,  fortified  by  the  cor- 
roborative evidence  of  Generals  Pope,  McDowell  and  Roberts,  were  not 
overcome  by  the  opinions  ef  the  five  officers  examined  on  the  part  of 
Porter.     (P.  309.) 

But  what  is  the  evidence. 

1.  Captain  Pope  of  General  Pope^s  staff, — He  says  that  he  supposes 
that  the  distance  between  Pope  and  Porter  when  he  got  from  the  former, 
the  4.30  order  was  "  three  miles,"  and  swears  that  it  was  in  Porter's  hands 
"by  five  o'clock."  On  cross-examination,  he  admitted  that  he  fixed  the 
hour  when  it  was  handed  to  him,  by  Pope,  from  the  time  stated  on  the 
face  of  the  order.  He  did  not  profess  other  knowledge  of  it.  He  de- 
scribed the  road  he  took  to  get  to  Porter,  and  said  that  he  returned  by 
the  same  road.     (P.  57.) 

2.  Charles  Duffer^  the  orderly. — He  fixed  the  distance  between  the 
two  Generals,  not  at  three,  but  at  "  about  ^ue  miles,  as  near  as  he  could 
judge  from  travelling  the  road."  This  is  the  distance  that  the  Judge 
Advocate  adopts,  discarding  in  that  respect,  what  he  calls  "  the  explicit 
and  intelligent  statement  of  Captain  Pope."  He  says  that  Pope  ''rode 
as  fast  as  his  horse  could  carry  him,  and  had  but  about  five  miles  to 
travel,  and  yet  t||pcording  to  the  theory  of  the  defence,  that  he  did  not 
arrive  until  sunset,  or  half-past  six,  he  was  two  hours  on  the  way,"  and 
then  asks  with  an  air  of  triumphant  logical  confidence,  "  is  it  credible  that 
a  staff  officer  bearing  an  important  order  in  the  midst  of  a  fiercely  con- 
tested battle,  would  have  travelled  at  this  rate,  and  this  too  when  he  was 
conducted  by  an  orderly  acquianted  with  the  road,  and  encountered  no 
obstacle.  Is  it  not  much  more  probable  that  but  a  single  hour  was  occu- 
pied, and  that 'in  point  of  fact,  he  arrived  at  half-past  five  ?"  (P.  309.) 
He  thus  rejects  as  to  the  time  of  arrival,  as  he  had  done  as  to  distance. 
Pope's  evidence,  and  adopts  that  of  the  orderly,  and  yet  tells  us,  that  the 
statements  of  both,  though  materially  conflicting,  were  adopted  by  the 
Court  as  being  ^'explicit  and  intelligent."  He  also  says  that  these  state-, 
ments  were  "fortified  by  the  corroborative  evidence  of  Generals  Pope,. 
McDowell  and  Roberts."    How  this  could  be,  when  the  statements  were, 
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contradictory  of  each  other,  it  is  not  very  easy  to  comprehend.     But  let 
that  pass.     What  is  the  supposed  corroborative  evidence  ? 

1.  General  Pope. — "I  know  that  an  Aid-de-Camp,  riding  rapidly, 
conid  go  from  the  field  of  battle  to  Manassas  Junction  or  to  any  point 
west  of  Manassas  Junction  within  an  hour  by  going  at  speed.^ 

2.  Roberts,  the  disinterested  prosecutor  of  Porter, — he  says  that  he 
was  present  when  the  order  was  issued,  and  gives  it  as  his  opinion  that  it 
should  have  been  delivered  "in  half  an  hour  or  less  as  orders  are  generally 
delivered  on  such  occasions." 

3.  McDowell. — He  agreed  with  young  Pope  as  to  the  time  and  place 
when  he  says  he  saw  the  witness.  Neither  of  these  officero  even  profess 
to  know  when  the  order  in  fact  was  delivered  to  Porter,  nor  at  what  rate 
of  speed  the  messenger  travelled,  nor  the  character  of  the  road  he  passed 
over;  and  yet  their  opitiions  are  gravely  relied  upon  as  confirming  the 
statements  o>  the  messenger  and  his  orderly,  although  they  vitally  con- 
flicted with  each  other.  And  their  statements  and  their  supposed  corrobo- 
ration are  held  sufficient  wholly  to  rebut  the  positive  proof  of  five  wit- 
nesses of  admitted  intelligence  and  unquestioned  integrity,  who  were  pre- 
sent when  the  order  was  delivered,  and  concurred  as  to  the  time. 

That  this  would  be  manifestly  unreasonable  if  the  evidence  of  the  two 
was  the  same,  and  if  neither  was  contradicted  in  any  material  fact,  every 
impartial  mind  will  agree.  But  in  this  instance  it  is  the  more  obviously 
Unreasonable  since  Pope  is  contradicted  as  to  other  material  facts  than 
the  hour  at  which  he  says  he  delivered  the  order,  and  II,  Duffer,  the  orderly, 
disproves  the  facts  on  which  Pope  and  Roberts,  and  the  Judge  Advocate, 
base  their  opinions.  Captain  Pope  stated  first,  that  after  giving,  the 
order  to  Porter  he  returned  by  the  same  road  by  which  he  had  arrived^ 
second,  that  no  one  pointed  out  to  him  the  road  on  his  return,  except  his 
orderly. 

In  both  these  particulars  he  is  expressly  contradicted. 

1.  By  Lieutenant  Weld. — In  his  evidence  in  chief  he  says,  that  he  car- 
ried, on  the  afternoon  of  the  29th,  an  order  from  Porter  to  General  Pope, 
and  adds,  I  ''got  back  after  sundown, — I  think  it  was. about  a  quarter 
to  seven  o'clock  when  I  got  back,  as  near  as  I  can  recollect."  That  Gene- 
ral Pope's  messeujrer  to  Porter  (admitted  to  be  Captain  Pope)  "  came 
afterwards.^^  **1  was  told  to  show  this  messenger  the  direct  road  back 
to  General  Pope.  I  did  show  it  to  him,  and  described  it,  and  even  drew 
on  a  piece  of  paper  the  road  I  had  taken,  which  I  afterwards  found  out 
was  not  the  direct  road ;  there  wus  a  little  variation  in  it.  He  could  not 
see  the  road ;  he  did  not  seem  to  understand  where  the  road  was,  where 
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it  crossed  the  rail  road.  Some  one  then  told  me  that  I  had  better  go  and 
show  him  where  the  road. was,  and  I  went  np  to  the  rail  road  with  him, 
and  pointed  oat  the  road  that  I  had  taken.''  "He  started  on  it.'' 
(P.  130.) 

2.  Lieutenant  Oeorge  T.  Ingham^  Aid  de  Gamp  to  General  Sykes. 
Was  present,  he  said,  when  the  order  was  delivered  to  Porter,  and  knew 
Pope,  the  messenger:  '*it  was  after  sunset.^^  That  Pope  did  not  re- 
main 'Hhere  more  than  twenty  or  twenty-five  minntes  at  the  outside." 
That  after  he  had  left,  the  witness  was  sent  by  Porter  to  recall  him.  '*  I 
rode  on  pretty  rapidly,  and  I  found  Captain  Pope  had  got  between  a 
quarter  and  a  half  mile."  There  were  several  officers  on  the  road,  and  I 
had  to  ride  up  close  to  Captain  Pope  to  see  who  he  was,  it  was  so  dark  at 
thai  time."  He  further  stated  that  Pope,  on  starting  to  return,  did  not 
take  "  the  Dudley  Springs  Uoad,  the  road  he  finally  took,"  but  "  was  bear- 
ing oft  down  the  rail  road,  towards  Manassas  Junction,  and  that  he  then 
told  him  to  take  the  left  hand  road,  and  that  then  Lieutenant  Weld  (the 
former  witness)  went  down  to  the  road  witl\  Pope  to  show  him  which 
road  to  take."  (P.  199.)  It  will  be  remembered  that  Pope  had  sworn, 
that  he  had  returned  by  the  same  road  that  he  had  come,  and  that  no  one 
had  pointed  out  to  him  any  other. 

3.  Major  General  Sykes. — He  was  present  when  Captain  Pope 
delivered  the  order  to  Porter.  It  was  '^  as  near  sunset  as  I  can  remem- 
ber; certainly,  within  a  little  before  sunset,  or  after  sunset."     (P.  177.) 

4.  Locke. — He  witnessed  the  delivery,  and  said  it  was  "between 
sundown  and  dusk."     (P.  136.) 

5.  Montieih  — Was  present,  knew  Pope,  and  says  he  delivered  the 
order  about  "sundown."     (P.  127.) 

All  this  evidence,  however,  is  rejected  by  the  Judge  Advocate,  and,  as 
he  tells  us,  by  the  Court,  although  the  witnesses  were  with  Porter  when 
the  order  was  delivered,  saw  it  delivered,  and  concurred  in  stating  that  It 
was  about  sundown.  Their  statements  are  at  least  eqnally  "  explicit  and 
intelligent "  as  Pope's  and  his  orderly's,  but  they  are  passed  over,  and 
theirs  adopted. 

II.  Nor  does  the  corroborative  evidence  relied  upon  in  support  of  the 
latter  amount  to  anything.  It  consists  of  mere  opinion,  whilst  the  re- 
jected evidence  was  positive  statement  of  facts,  made  on  personal  know- 
ledge. When  the  order  could  have  been  delivered,  in  the  judgment  of 
Generals  Pope  and  Roberts,  and  how  long  it  would  take  a  messengbr  to 
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go  from  the  point  where  he  saw  McDowell  to  Porter*s  tent,  can  be  bat 
mere  opinion.  General  Pope  says  an  hour.  Roberts  says  a  half  hour, 
in  no  exigency  does  he  fail,  the  Judge  Advocate.  But  to  carry  the  mes- 
sage within  either  an  hour  or  half  hour  they  unite  in  saying  that  speed 
was  necessary.  Pope  says  it  could  be  done  within  the  time  he  named, 
"  by  going  at  speed," — Roberts,  in  his  "  half  hour  or  less,  if  carried  **  as 
orders  are  geneially  carried  on  such  occasions."  Whether  it  was  in  fact 
carried  "  with  speed,"  or  as  is  "  generally"  done,,  neither  ventures  to  say. 
The  Judge  Advocate  presumes  ''speed"  from  the  character  of  the  mes- 
sage. He  cannot  believe  it  ''credible  that  a  staff  officer"  could  be  more 
than  an  hour  in  performing  such  a  daty.  In  his  view  it  is  nothing  that 
five  intelligent  and  honorable  witnesses  swear  positively  to  a  later  delivery. 
He,  and,  as  he  says,  the  Court,  adopts  the  statements  of  Pope  and  his 
orderly,  not  only  not  corroborated  in  any  manner,  but  expressly  contradicted 
in  the  very  material  fact  of  the  roads  travelled  coming  or  returning.  The 
reasoning  of  the  Judge  Advocate  is  that  the  messenger  did  what  he  pro- 
fesses to  have  done,  because  he  should  have  done  it 

He  also  maintains  in  the  support  of  his  hypothesis,  that  Pope  "  rode 
as  fast  as  his  horse  could  carry  him."  How  fa^t  that  was  depended 
on  the  character  of  his  horse  and  of  his  orderly's,  and  the  nature  of 
the  road.  To  suppose  all  horses  go  at  the  same  pace,  and  that  their 
speed  is  irrespective  of  the  nature  of  the  road,  is  not  exactly  loffical,  if 
experience  is  to  be  considered.  And  in  this  case,  too,  to  conclude  that 
actual  speed  was  had  in  the  sense  in  which  the  term  is  used  by  Generals 
Pope  and  Roberts,  and  the  Judge  Advocate,  is  to  disregard  the  evid- 
*ence  of  the  orderly.  It  is  apparent  that  the  Court,  who  alone  examined 
this  witness,  (he  was  produced  by  the  Government,  after  Porter  had 
"rested  his  case,")  would  like  to  have  had  him  prove  that  great  speed 
was  used  in  the  transmission  of  the  order,  but  in  this  they  failed.  He 
said  "sometimes  we  were  on  a  trot,  sometimes  on  a  walk,  and  sometimes 
on  a  canter,  going  about  as  fast  as  we  thought  our  horses  could  travel. 
(P.  208.)  He  was  then  asked,  "  how  much  of  the  way  did  you  gallop  ?" 
And  answered,  "  that  is  more  than  I  can  tell  you.  We  went  as  fast  as 
we  could  from  the  nature  of  the  road,  and  as  we  thought  our  horses  could 
travel."  He  was  further  asked,  "do  you  remember  whether  you  trotted 
or  walked,  or  galloped  the  most  of  th^  way,"  and  replied  "  we  had  to  go 
a  nood  deal  of  the  way  quite  hIqw^  on  account  of  the  road  being  very 
baJ,  rough  in  places.^'  The  Court  unwilling  to  abandon  their  purpose, 
asked  this  additional  question,  "  did  you  gallop  any  at  all  ?"  And  were 
answered,  "yes  sir,  we  did."  I  recollect  galloping  some,  in  other  places 
we  bad  to  go  quite  slow,     (Pp.  209,  210.) 

The  speed,  therefore,  required,  in  the  judgment  of  Generals  Pope  and 
Roberts,  for  the  delivery  of  the  order  by  five,  or  five  and  a  half  o'clock, 
woa  not  used,  uuiess  to  travel  "a  good  deal  of  the  way  quite  sloWf"  as 
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froved  by  the  orderly,  and  not  disproved  by  young  Pope,  is  to  go  witb 
^peed.  It  is  not  only  true,  therefore,  that  the  preponderance  of  evidence 
•hows  that  the  time  of  the  delivery  of  the  order  was  aboot  sunset,  but 
^hat  there  is  not  any  reliable  evidence  to  the  contrary.  Even  however, 
if  the  first  part  of  the  remark  alone  was  correct,  the  Court  should  have 
found  the  fact,  that  the  delivery  was  at  that  time.  They  had  neither  the 
kgal  nor  moral  right  to  find  it  otherwise.  Where  witn^^ses  are  equally 
intelligent  and  fair  in  character,  the  testimony  of  the  greatest  number  is 
to  prevail  The  probabilities  of  mistake,  (designed  mistake  in  such  case 
being  impossible,)  are  less  likely  with  many  than  a  few.  The  Court,  con- 
sequently, in  pursuing  the  course  attributed  to  them  by  the  Judge  Advo- 
cate, violated  both  legal  and  moral  principle.  In  addition,  however,  to 
the  distinct  proof  of  the  five  witnesses,  which  was  made  to  yield  to  that 
tf  the  two,  though  one  of  the  two  was  positively  contradicted,  and  the 
evidence  of  the  other  but  served  to  confirm  that  of  the  five,  there  was 
before  the  Court  in  regard  of  ilie  transmission  of  other  orders  in  which 
DO  error  was  intimated,  evidence  that  strongly  confirmed  that  of  the  five. 
It  is  this : 

The  order  of  3  A.  M.  of  the  29th  was  not  delivered  until  6  A.  M., 
t  hours,  though  the  distance  was  but  five  miles.  That  of  8.30  P.  M. 
tbe  same  day,  not  until  3  A.  M.  of  the  30th,  6^  hours — distance /our 
niles.  And  another  of  the  29th  of  great  importance,  (p.  28,)  was  three 
kours  in  its  delivery,  and  one  of  8.50  P.  M.  of  the  same  day,  (p.  7,)  was 
140  A.M. 

Neither  of  the  officers  who  bore  those  several  orders,  were  reprimanded 
ky  Pope  for  delay.  Nor  could  they  have  been,  justly.  The  roads  were 
very  bad,  and  comparatively  unknown,  and  the  horsj^s  much  broken  down 
by  prior  hard  work.     Speed,  of  course,  was  impossible.     It  cannot  be  J 

accessary  to  pursue  the  inquiry  further.  i 

The  order,  then,  having  been  received  about  sun  down,  or  as  General 
S^kes  says,  "  certainly  within  a  little  before  sunset,  or  about  sunset," 

I.  Was  it  obeyed  ?    And  | 

II.  If  not,  why  not  ? 

The  proof  is  distinct,  that  the  moment  it  w^as  received.  Porter  sent 
an  order  to  Morell,  who  was  in  the  advance,  to  attack  the  enemy. 

1.  Locke  says.  Porter  handed  me  the  order,  and  "very  soon  after- 
wards ordered  me  to  rid^  up  to  General  Morell,  and  direct  him  to  move 
forward  and  attack  the  enemy  immediately^  and  to  say,  that  he  would 
be  up  himself  right  after  me."    (P.  136.) 


2.  Mm^ll  says,  that  soon  after  sniiset,  Locke  "  came  to  me  with  at 
order  from  Oeneral  Porter  to  make  the  attack,  (he  had  been  preparing 
for  one  under  a  prior  order.")  "  I  told  him,  (and  I  think  in  my  meseage 
to  Oeneral  Porter,  I  spoke  of  the  lateness  of  the  day  )  that  we  could  nol 
do  it  before  dark."  (P.  147.)  This  order  was  afterwards,  and  in  th# 
judgment  of  Morell,  properly  countermanded.  He  thought  that  the  day 
was  too  far  advanced,  and  the  enemy  too  well  %nd  strongly  posted  in  the 
front,  and  in  too  great  force  to  justify  the  attempt.  In  this  opinion  aH 
the  officers  in  the  command  concurred.  Colonel  Marshall,  as  will  be  seea 
presently,  most  decidedly. 

The  Judge  Advocate  states,  that  "  by  the  inaction  **  of  Porter's  com- 
mand, and  by  its  "  falling  back,"  (a  charge  before  reputed,)  "  the  enemy 
had  been  so  far  encouraged  in  their  advance,  that  at  this  hour,  the  froiU 
of  (Porter's)  column  was  not  separated  from  the  advance  of  the  rebels  by 
more  than  a  mile,  or  a  mile  and  a  half,"  and  that  '*  little  time  therefore 
WHS  required  to  make  the  attack."    He  fails,  however,  to  inform  the  Pre- 
sident, what  is  evidently  true,  that  the  joint  order  of  the  29th  from  Pope^ 
was  designed  to  prevent  the  junction  of  Longstreet's  corps,  supposed  to 
be  24,000,  and  Jackson's  25,000.     That  it  was  for  that  purpose,  that 
Pope,  by  that  order,  united  the  commands  of  McDowell  and  Porter. 
Before  McDowell  separated  from  Porter,  he  had  read  General  Buford^ 
note  to  Oeneral  Ricketts,  as  appears  by  his  evidence.     (P.  83.)    Thai 
note  was  dated  at  9!  30  A.  M.  on  the  29th,  and  stated  that  ''seventeea 
regiments,  one  battery,  five  hundred  cavalry,  passed  through  Gainesville 
three  quarters  of  an  hour  ago,  on  the  Oentreville  road.     I  think  thil 
division  should  join  our  forces  now  engaged  at  once.    Please  forward 
this."    (P.  84.)    He  also  said  the  regiments  averaged  800  men.    Buford^ 
at  the  time  he  sent  this  note,  was  at  Groveton,  about  four  miles  from 
Gainesville.     The  proof  is  most  conclusive  that  it  was  Longstreet^ 
corps  that  Bnford  referred  to,  and  that  it  was  that  corps  which  wai 
in  the  immediate  front  of  Porter.     If  it  was,  as  is  supposed,  the  pur- 
pose of  the  joint  order  that  an  attack  should  be  made  to  prevent  the 
junction  of  Longstreet  and  Jackson,  by  the  blended  commands  of  Mc*^ 
Do  well  and   Porter,  it  should  have  been  made  at  that  time.     Instead 
of  this,  McDowell,  who  being  the  senior  in  rank,  had  the  control  of  the 
whole  force,  retired  with  his  own  corps,  taking  with  him  a  division  of 
Porter's  (King's,)  and  repaired  to  a  distant  point,  which  he  was  several 
hours  in  reaching,  and  where  he  was  beyond  a  supporting  distance  from 
Porter.     This  is  alluded  to  under  the  present  head,  to  confirm  the  state- 
ment before  made,  that  prior  to  his  withdrawing  and  reducing  by  more 
than  one-half,  the  force  which  Pope  had  assigned  for  the  attack,  and 
leaving  Porter  with  an  enemy  over  double  his  own  force  in  front,  he  never 
gave  Porter  an  order  to  make  the  attack.     This  conclusion  is  necessarfr 
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to  exempt  McPowell  from  the  iropntation  of  reckless  folly,  i^'oss  military 
ignoraDce,  and  a  disregard  of  what  he  must  have  known  was  the  design 
of  the  commander-in-chief.  It  was  in  this  condition  of  his  force,  that 
Porter  received  the  order  of  4.30.  And  as  already  appears,  he  gave 
orders,  without  the  least  delay,  to  make  the  attack,  and  abandoned  the 
purpose  afterwards,  becanse  of  the  approach  of  night,  which  made  it,  in 
the  judgment  of  Morell,  as  well  as  in  his  own,  impossible  to  make  an 
effective  one.  It  is  asserted  by  the  Judge  Advocate,  that  there  was  not 
an  "earnest  or  vigorous  effort  on  the  part  of  (Porter)  to  obey  the  order." 
Morell  says,  as  has  been  already  seen,  that  the  moment  be  recei>ed  Por- 
ter's  order  through  Locke,  he  proceeded  to  place  "  the  men  in  position  to 
make  the  attack."  And  Locke  says,  that  the  moment  Porter  received 
the  order,  he  carried  one  from  Porter  to  Morell  to  attack,  "a/  once," 
The  Judge  Advocate  assumes  that  there  was  but  a  small  force  in  Porter's 
front,  and  rests  for  his  assumption,  principally  upon  the  testimony  of 
General  Roberts.  It  is  sufficient  to  say,  in  relation  to  his  evidence,  and 
to  show  how  totally  unworthy  of  consideration  it  is  in  this  particular,  that 
he  does  not  pretend  to  have  seen  Porter's  position  on  that  day,  later  tlian 
"about  one  o'clock,"  He  could  not  therefore  have  seen  the  position,  or 
had  any  information  of  the  strength  of  the  enemy  in  Porter's  front,  later 
than  that  hour.  Nor  does  he  pretend  to  have  been  nearer  to  it,  at  any 
time  of  the  day,  than  "  a  mile  and  a  half."  He  says,  too,  "  I  could  not  see 
his  command,  there  were  woods  intervening,"  nor  could  I  '*  see  his  im- 
mediate front."  (P.  215.)  And  yet,  although  it  was  literally  impossible 
that  he  could  have  any  information  to  justify  it,  he  gives  it  as  his  opinion 
that  there  was  "  only  a  cavalry  force  with  some  light  artillery,"  in  Porter's 
front.  And  yet,  more  strange  is  it,  that  the  Judge  Advocate  adopts  this 
opinion  in  preference  to  the  testimony  of  Major  Hyland,  attached  to 
Colonel  Marshall's  regiment  of  skirmishers,  and  who  .was  eight  hundred 
or  a  thousand  yards  in  advance  of  Morell,  and  near  the  enemy,  of  Lieut 
Stevenson,  of  Colonel  Marshall,  Morell,  and  of  every  other  officer  ex- 
amined, who  was  with  Morell's  command  on  that  evening.  Under  the 
circumstances,  his  criticism  upon  the  testimony  of  Stevenson,  that  ''he 
was  a  young  man  with  limited  experience,"  is  amusing,  when  it  is  remem- 
bered with  what  confidence,  he  relies  upon  the  testimony  and  opinion  of 
young  Pope,  Smith  the  orderly,  and  Roberts,  with  his  admitted  ignorance 
of  the  facts  npon  which  he  gives  his  opinion.  The  reliable  evidence  upon 
the  point  which  was  rejected  by  the  Judge  Advocate,  is  however,  cou- 
clusive. 

1.  Major  Hi/land. — He  belonged  to  Morell's  division,  and  was  on  the 
evening  of  the  29th  in  "the  front  of  it."  That  his  regiment  was  at  the 
time,  "employed  as  skirmishers,"  "from  about  one  o'clock  of  the  after- 
noon of  the  29th,  until  daylight  of  the  next  day.     That  the  22d  Massachn- 
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eelts,  and  Berdan's  sharpshootere  were  placed  on  oar  left  in  the  evening." 
That  the  enemy  **  commenced  forming  between  two  or  three  o'clock,"  in 
onr  front,  ''there  appeared  to  be  two  columns  of  them."    The  witness 
indicated  the  position  of  his  regiment,  and  the  enemy  on  the  map,  which 
was  before  the  Gonrt.    That  no  portion  of  the  enemy  was  on  the  left  of 
his  regiment.     That  he  knows  of  their  forming  to  attack  (Porter's  force) 
during  the  day.     He  "  conkl  hear  the  commands  plainly  as  if  forming  in 
line,"  and  "the  movements  of  their  artillery  coming  into  position."     On 
cross-examination  by  the  Jndge  Advocate,  in  answering  this  question  with 
reference  to  the  number  of  the  enemy,  "  can  you  state  how  many  thou- 
sands, or  divisions,  or  regiments?"  he  answered,  "I  could  not  state  the 
number  of  thousands,  or  divisions.     I  judge  from  the  movement  and  from 
the  commands  given,  that  there  was  a  very  large  force  indeed,  probably 
a  larger  force  than  we  had,^^    He  reported  the  force  to  Colonel  Mar- 
shall, his  commanding  officer.     He  farther  stated  that  be  thought  it  "  was 
sufficient  to  have  made  a  successful  resistance  to  General  Forter^s  en^ 
tire  corps.^^    Although  unable  to  state  with  accuracy,  the  number  of  the 
enemy,  he  yet  added,  that  '*  from  what  information  I  had,  and  from  what 
I  conld  get  from  the  other  officers,  I  thought  their  force  was  very  heavy 
indeed     I  should  think  there  were  probably  10,000  troops  in  front  of  us. 
Judging  by  the  columns  of  dust  that  I  also  saw  coming  from  the  same 
direction."    And  in  reply  to  a  question  by  the  Court,  he  stated  that  in 
his  opinion  ''  the  strength  of  the  enemy,"  in  Morell's  front,  was  increased 
by  the  ''strength  of  their  position."    (Pp.  174-176.) 

2.  Stevenson,  of  the  13th  New  York  Volunteers,  Marshall's  regiment. 
On  the  29th,  he  went  on  horseback  "  from  the  left  flank  of  Oeneral  Pope's 
army  to  the  position  then  occupied  by  "  his  regiment.  That  the  distance 
was  "  between  a  mile  and  a  mile  and  three  quarters."  That  he  was  almost 
an  hour  in  travelling  it,  and  reached  his  regiment  "  between  one  and  four 
o'clock  in  the  afternoon.  That  when  he  got  there  he  could  '*  see  the 
enemy,^  and  "judge  him  to  be  about  between  12,000  and  15,000."  That 
he  could  "  see  his  forces  of  dlflTerent  arras,  infantry  and  artillery,  "  and  could 
see  that  "he  was  receiving  reinforcements." 

3.  Colonel  E.  G.  Marshall,  of  the  13th  New  York  Volunteers,  was 
with  his  regiment  on  duty  with  General  Morell's  division,  on  the  29th. 
"Abontone  o'clock,  I  was  detailed  by  General  Porter  to  go  with  my  regi- 
ment across  an  open  country  and  a  ravine,  to  some  timber  that  was  facing 
oar  line  of  battle,  and  deploy  skirmishers  to  find  out  the  position  of  the 
enemy,  and  anything  else  that  I  could  find  out  concerning  them  "  They 
were  "a  very  large  force,  and  they  were  drawn  up  in  line  of  battle  as 
they  came  doion."  After  describing  the  manner  in  which  the  enemy  ap- 
proached, and  saying  that  he  deemed  it  so  important,  that  Morell  should 
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know  their  position,  that  he  was  anwilliDg  to  truBt  his  orderlies  or  othei* 
with  messages,  he  said  that  he  repaired  himself  to  Morell  to  confer  with 
him  **  concerning  the  enemy  "  "This  was  about  dusk."  Upon  hearing 
from  Morell,  that  he  had  orders  from  Porter  to  attack  the  enemy,  and 
finding  that  Morell  was  much  troubled  concerning  it,  and  that  he  "  asked 
my  advice,"  says,  "  I  told  him  bt  all  means  not  to  attack,  that  it  was 

OERTAIN  DESTRUCTION  FOR   U8  TO  DO  80,  THAT  I  for  OUC  did  nOt  Wlsh  tO  gO 

into  that  timber  and  attack  the  enemy.  Their  position  waa  a  very  strong 
one,  and  they  were  certainly  in  force  at  that  time,  twice  as  large  as  oub 
OWN  FOROB,  ALL  OF  GENERAL  Porter's  CORPS."  He  also  Said,  'Hhat  if 
we  had  attacked  them,  I  felt  that  it  was  certain  destruction."  "After* 
wards,  at  dark,  I  was  sent  for  by  General  Porter,  and  questioned  very 
stringently  with  reference  to  the  enemy ;  and  my  remarks  to  him  were  the 
same  as  I  am  now  making,  and  as  I  made  to  General  Morell.    (Pp.  1 89, 1 90. ) 

The  force  of  the  evidence  of  this  last  witness,  the  Judge  Advocate 
attempts  to  avoid  by  asserting,  that  he  was  "  largely  influenced  in  form- 
ing his  opinion  from  the  clouds  of  dust  which  (the  Judge  Advocate  says, 
not  the  witness,)  may  have  arisen  as  much  from  the  movement  of  ambu- 
lances and  wagons  as  from  the  march  of  troops.  The  witness  in  answer 
to  this  question  of  the  Judge  Advocate,  "  did  you  make  your  estimate  of 
the  amount  of  that  force  principally  from  the  extent  of  the  line  as  indi- 
cated by  the  clouds  of  dust,  or  had  yon  other  means  than  that  of  judg- 
ing ?"  Said,  "  my  estimate  was  made  mostly  from  the  length  of  lime, 
which  they  were  coming  down — ^there  appeared  to  be  artillery  and  in- 
fantry— and  the  time  that  we  were  attacked,  and  also  from  what  I  had 
seen  of  the  enemy's  dust  prior  to  going  on  this  duty,  and  the  length  of 
their  lines,  as  much  as  I  could  see  of  it  in  our  front  " 

There  is  no  foundation,  therefore,  in  fact,  for  the  criticism  of  the 
Judge  Advocate.  Of  the  intelligence,  integrity,  and  patriotism  of  this 
witness,  the  Judge  Advocate  does  not  eren  insinuate  a  doubt.  Nor 
does  he  question  his  military  capacity.  He  was  a  Captain  in  the  regu- 
lar army,  and  for  his  ability  and  gallantry  was  made  Colonel  of  his 
regiment.  His  gallantry  was  greatly  displayed  in  the  then  recent  battle 
of  Fredericksburg,  where  he  was  severely  wounded.  The  Court  repaired 
to  his  chamber,  where  he  was  confined,  and  there  took  his  testimony.  To 
discard  the  evidence  and  opinions  of  this  witness,  and  of  Hyland,  and 
Stevenson,  and  to  adopt  the  ridiculous  opinion  of  Roberts, — ridiculous, 
because  founded  in  ignorance,  as  he  admitted,  of  the  facts,  is  an  insult 
to  the  understanding. 

It  being  then  clear,  that  it  would  have  been  madness  in  Porter,  to  have 
attacked  the  enemy,  who  were  in  his  front,  at  sunset  on  the  29) h,  and 
equally  clear,  that  to  have  done  so  would  not  have  been  justified  by  the 
4.30  order,  but  on  the  contrary,  would  have  been  a  violation  of  it,  as  il 
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directed  him  to  attack  ''the  enemy's  flank,  and  if  possible  his  rear:"  let 
08  see  whether  when  he  received  it,  he  could  have  made  such  attacks  ?  At 
that  time  there  was,  as  proved  by  Marshall,  and  the  other  witnesses  re- 
ferred to,  in  Porter's  front,  a  force  of  the  enemy  twice  as  great  as  his 
own.  To  have  reached  their  flank  he  mnst  have  marched  in  front  and  to 
the  entire  distance  of  the  enemy's  line.  Their  force  consisted  of  infantry, 
cavalry,  and  artillery.  With  this  force  they  conid  have  assailed  him  in 
every  foot  of  his  progress,  and  readily  have  attained  a  position  in  his  own 
rear,  which  must  have  ended,  in  all  hnman  probability,  in  his  annihilation, 
and  if  so,  in  the  deetruction  or  capture  of  Pope's  army.  But,  in  addition 
to  this,  the  conntry  over  which  he  would  have  had  to  pass,  was  so  broken 
and  filled  with  ravines  and  timber,  that  it  would  have  been  impossible,  in 
the  darkness  which  then  prevailed,  to  have  moved  his  infantry  in  anything 
like  order,  and  utterly  impossible  to  have  moved  his  artillery.  To  have 
left  the  latter  behind  him  would  have  snbjected  it  to  certain  capture,  and 
would  have  been  a  direct  violation  of  the  order,  as  that  directed  him  on 
his  march  to  "keep  heavy  reserves  and  use  your  bfUteries." 

The  Judge  Advocate  says,  "  it  may  be  admitted,  and  perhaps  the  testi- 
mony requires  the  admission  to  be  made,  that  falling  upon  the  enemy 
on  the  afternoon  of  the  29th,  (Porter)  would  have  encountered  both  diffi- 
culty and  danger,"  but  adds  the  very  original  remark  that  ''difficulty  and 
danger  in  time  of  war  i^e  daily  and  hourly  in  the  category  of  the  soldier's 
life.  Their  presence  should  be  for  him,  not  a  discouragement,  but  an  in- 
spiration To  grapple  with  them  should  be  his  ambition,  to  overcome 
them,  his  glory."  (P.  312.)  Without  meaning  to  call  into  doubt  the 
eapaety  of  the  Judge  Advocate  to  judge  what  would  be  a  sol- 
dier'«  ambition  or  "  glory "  in  such  an  exigency,  it  is  certainly  not  dis- 
courteous to  him,  80  say  that  such  soldiers  as  Hyland,  Marshall,  Mo- 
reU  and  Porter,  who  saw  the  diffculty  and  danger,  are  judges  more 
to  be  relied  upon.  In  comparing  in  this  particular  the  Judge  Advocate 
with  Porter,  no  disparagement  is  intended  of  the  former.  When  be  shall 
have  been  in  as  many  battles — shall  have  conducted  himself  with  as  much 
skill  and  valor — shall  have  won  the  same  grateful  applause — have  re- 
ceived such  signal  manifestations  of  approval  from  the  Oovernment — have 
done  so  much  to  fill  the  whole  measure  of  a  soldier's  ambition  and  glory, 
he  will  then,  and  not  before,  have  a  right  to  be  heard  with  respect,  as  to 
what,  in  any  particular  instance,  should  be  a  soldier's  ambition  and  glory. 
Let  us,  however,  examine  what  was  the  extent  of  the  "  difficulty  and  dan- 
ger" which  the  Judge  Advocate  admits  to  have  existed.  In  considering 
this  question,  the  Judge  Advocate  accepts  the  least  and  rejects  the  roost 
satisfactory  evidence.  He  relies  on  the  opinions  of  Lieutenant  Colonel 
Smith  and  McDowell,  formed  in  ignorance  of  the  country  to  be  passed 
over,  or  of  the  length  of  the  march,  and  of  the  force  of  the  enemy  in  Por- 
ter's front.    That  such  opinions  are  entitled  to  no  weight,  must  be  obvious 
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to  every  fair  mind.  In  a  ennrt  of  justice,  were  the  principles  of  e?idence 
are  apprehended  and  impanially  applied,  they  would  he  promptly  nyected, 
and  the  counsel  who  endeavored  to  maintain  them,  lose  reputatiou  with 
the  bench  and  bar.     The  reliable  evidence  is  this: 

1.  General  Reynolds. — He  had  passed  o?er  the  country  on  the  28th 
with  his  command,  and  says  he  found  if  "so  broken,  wooded,  and  ob« 
stracted  that  I  had  to  turn  into  a  road  leading  along  the  rail  road 
from  Gainesville  to  Manassas  Junction,  and  finally  marched  on  that  road 
in  one  column,  around  to  Bethlehem  Church,  towards  the  old  battle  field  of 
Bull  Run,  late  in  the  evening?  "  That  the  country  between  New  Market 
and  Groveton  was  "very  broken  by  ravines  and  wooded ;  I  will  state  that 
I  know  that  from  hatnng  pnsst'd  nvt^r  it  on  horseback  that  night,  from 
somewhere  in  the  neighborhood  nf  New  Market  over  to  the  Warrenton 
Pike,  near  Groveton."  In  his  judgment,  a  command  could  not  have 
"passed  over  that  country  in  force  with  artillery  in  proper  order  to  face 
an  enemy,  if  it  had  to  "move  in  the  immediate  presence  of  an  enemy." 

On  cross-examination  hy  the  Judge  Advocate  he  was  asked,  "you  say 
that  a  command  with  artillery,  etc  ,  could  not  have  pas>ed  over  the  coun- 
try between  New  Market  and  Groveton,  in  the  immediate  presence  of 
the  enemy :  was  not  the  ground  equally  bad  for  the  enemy  as  for  General 
Porter?  And  if  the  enemy  could  take  position  there  why  could  not  Gen- 
eral Porter^s  troops  have  taken  position  against  them  ?"  And  answered  : 
**  It  was  impossible  to  manceuvre.  froops  over  that  country."  They  could 
take  position  there,  of  course,  and  they  could  be  attacked  in  position  by 
troops.  BiU  it  would  have  be^n  very  difficult  to  have  got  artillery  vp 
through  that  broken  country^  and  a  very  disadvaittageouH  attack  would 
have  been  made."  He  was  afterwards  asked:  "did  you  or  not  pass 
over  the  country  stretching  from  your  left  towards  General  Porter's  posi- 
tion, on  the  29th,  while  on  the  uiarcli  from  Gainesville  towards  Manassas 
Junction?"  And  answered:  ''not  with  my  command."  "Did  not  the 
enemy,  in  attacking  the  left  and  rear  of  General  Pope  on  Saturday,  iJOth 
of  August,  pass  with  artillery  and  iufunlry  much  of  the  country  that 
General  Porter  would  have  had  to  pass  over  on  the  29th  to  attack  the 
right  of  the  Confederates?"  lie  replied,  "  I  think  not;  I  think  it  had 
gotten  in,  as  it  were,  between  that  broken  country  and  our  position  on  that 
day,  occupying  a  ridge  which  crossed  i  he  turnpike  there,  and  having  the  bro- 
ken country  behind  him.  Because  I  manoeuvred  the  day  before,  29th,  all 
over,  up  to  that  broken  eountry,  and  got  partially  on  that  ridge  with  one 
brigade."  The  Court,  evidently  unwilling  to  abandon  their  desire  to 
show  that  Porter  could  have  made  the  attack,  not  satisfied  with  this 
answer,  put  to  the  witness  this  additional  question.  "Could  so  large  a 
force  as  passed  around  your  left  on  Saturday,  have  done  so  without  passing 
over  a  long  distance  toward  where  General  Porter  was  ?"    And  received 
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this  answer:  **He  bad  the  Warrenton  Tarnpike  open  for  him,  and  by 
corainp;  down  that  turnpike,  he  61ed  in  off  that  turnpike,  as  I  supposed, 
though  at  a  different  point,  through  this  broken  country.  He  had  that 
advantage  in  coming  down  and  occupying  this  ridge."    (Pp.  170-173.) 

2.  MoreU. — This  inquiry  was  made  of  him  :  "  Seeing  your  own  posi- 
tion and  that  of  General  Porter's  command,  so  far  as  you  knew  it,  at  the 
period  of  the  day  in  question,  between  sundown  and  the  gray  of  the  even- 
ing, and  seeing  all  that  you  knew  and  believed  of  the  position  of  the 
enemy  at  that  time,  please  to  state  whether  an  attack  by  Qeneral  Porter's 
command  upon  the  right  flank  and  rear  of  the  enemy  at  that  time  was 
possible."  And  answered:  "the  only  attack  we  could  have  made  at 
that  time  wonld  have  been  directly  %n  front.  The  firing  of  which  I 
spoke  was  far  to  the  right,  and  at  that  time  we  could  not  have  got  there. 
The  troops  of  the  enemy  in  front  of  us  were  under  cover  in  the  woods. 
If  we  had  moved  forward  we  would  have  gone  over  this  open  space, 
where  oar  men  would  have  been  exposed  to  the  fire  of  the  enemy,  without 
any  possibility  of  effectively  returning  it." 

"Such  being  the  case  as  to  a  movement  on  your  left  to  attack  the 
enemy  by  flanking  him  on  his  right,  please  to  state  whether  you  could 
have  passed  through  the  woods  on  your  own  right  in  any  good  order  to 
attack  the  enemy  in  that  direction  ?"  "I  doubt  whether  we  could  have 
got  our  artillery  through,  even  by  daylight.  We  might  have  passed 
through  the  woods  with  our  infantry,  but  not  in  any  fighting  order 
at  all.'' 

"Would  it  have  been  possible  to  carry  your  artillery  through  that 
wood  by  night.     "  No  tnr ;  I  think  not.     (P.  147.) 

The  force  of  this  testimony  was  not  attempted  to  be  weakened  by  the 
examination  of  either  the  Judge  Advocate  or  the  Court.  The  iutelli- 
gence  of  the  witness,  and  his  well  known  high  character,  would  have  ren- 
dered such  an  effort  fruitless. 

8.  MarkhaU, — "  Was  it  possible,  (he  was  asked,)  without  the  greatest 
danger,  for  General  Porter  to  have  made  a  movement  to  his  right  to 
attempt  to  reach  and  attack  Jackson  on  his  right  ?"  ''  No  sir ;  it  was 
impoititible  to  have  done  »o.  In  the  first  place,  it  was  impracticable  to 
cross  the  country  in  that  position  during  the  day.  Again,  we  would  have 
been  obliged  to  have  whipped  the  very  force  in  front  of  us,  large  as  it 
was,  to  have  got  there,  and  it  was  very  doubtful  if  we  could  have  done  it." 

He  also  said,  that  if  Porter  had  *'  attempted  the  movement,"  the  enemy 
"would  have  attacked  our  flank."  The  Judge  Advocate  did  not  think  it 
prudent  to  examine  the  witness  at  all  upon  the  point,  but  the  Court  were 
less  cautious.  They  asked  whether,  "from  the  position  of  the  forces,  both 
those  of  the  enemy  and  our  own,  would  the  march  of  General  Porter,  to 
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reach  the  right  flank  of  Jackson,  have  been  direct  or  drenitoiia  "  And 
were  answered : 

''  It  %oo%Ud  have,  been  circuitous^  through  a  broken  country.  If  he 
bad  endeavored  to  go  the  most  direct  ronte,  it  would  have  been  through 
a  broken  country.  But  I  do  not  conceive  that  it  was  practicable  for  him 
to  have  gone  that  route.  I  think  that  in  order  to  have  acted  upon  the 
enemy  he  would  have  had  to  go  back  the  same  route  we  took  the  next 
morning  in  retreating."  "Not  practicable,  (the  Court  further  inquired,) 
because  of  the  character  of  the  country  or  the  position  of  the  enemy  ?" 
And  were  answered : 

"  Because  of  the  broken  country ;  it  was  rocky,  and  then  a  part  of  it 
was  very  heavily  timbered,  and  it  would  have  been  impracticable  to 
to  haoe  carried  artillery  through  there,  besides  being  fired  apon  and 
met  by  the  enemy  in  our  front."     (Pp.  191-193.) 

There  was  other  testimony  to  the  same  effect,  but  it  is  unnecessary  to 
give  it  in  detail.  It  is  submitted  with  perfect  confidence,  that  this  evi- 
dence is  conclusive  to  show  that  the  order  of  4.30,  which  alone  forms  the 
subject  of  this  specification,  could  not  have  been,  at  the  time  it  was  re- 
ceived, executed.  In  this  opinion  all  of  Porter^s  officers  who  were 
acquainted  with  the  condition  of  things  concurred.  Under  these  cir- 
cumstances, if  Porter  had  made  the  attempt  to  execute  the  order  and 
had  been,  as  he  certainly  would  have  been  according  to  this  testimony, 
defeated  with  great,  if  not  total  loss,  he  would  have  committed  .a  most 
serious  military  offence,  for  which  he  should  have  been,  and  no  doubt 
would  have  been,  held  responsible  and  severely  pnnished.  If  that  had 
occurred,  too.  judpng  from  the  treatment  he  has  received,  no  one  can 
doubt  that  the  failure  of  Pope's  campaign  would  have  been  attributed  to 
8uch  rash  and  unmilitary  conduct. 

How  ridiculous  it  is  to  reject  the  evidence  of  the  above  named  officem; 
and  how  insulting  to  the  intelligence  of  a  reader,  to  a«k  him  to  put  faith 
in  the  opinions,  not  statements  of  facts,  of  Smith  and  McDowell,  given 
in  admitted  ignorance  of  the  facts  which  rendered  a  compliance  with  the 
order  impracticable.  Smith's  opinion  is  based,  as  he  states,  "on  the  fact 
that  that  portion  of  the  country  over  which  (as  he  understood  it,)  the 
corps  of  (Porter)  would  have  moved  upon  the  enemy,  **was  sufficiently 
practicable  to  enable  the  enemy,  as  they  did,  to  wake  a  similar  movC' 
ment  on  our  left  on  the  next  day.^  (P  77  )  The  Italics  are  the  Judge 
Advocate's.  Not  only  did  he  omit  to  inform  the  President,  what  in  fair- 
ness he  should  have  done,  of  the  evidence  here  given,  but  to  advise  him 
that  the  fact  on  which  Smith's  opinion  was  formed,  was  not  true.  That 
Reynolds  had  proved  that  the  enemy's  movement  on  the  3Uth  was  not 
over  the  ground  which  Porter  must  hare  panned  on  the  %%th  to  have 
attacked  their  right  flank.     And  McDowell's  opinion  was  based  upon  the 


77 

same  miflapprebension,  and  only  upon  what  (as  he  said)  was  his  *'  know- 
ledge of  the  coantry,  derived  principally  from  having  gone  over  the  rail  road 
from  Mannassea  to  Gainesville  in  a  car,  or  on  a  locomotive,  which  gave 
me  bat  little  idea  of  it,  as  I  was  engaged  whilst  going  over  with  matters 
which  prevented  my  paying  attention  to  the  country."  And  npon  several 
other  facts,  for  the  most  ptirt  immaterial,  and  unknown  to  him  except  upon 
bearsay.  (P.  93.)  The  Jndge  Advocate  seeks  to  aggravate  Porter'^ 
supposed  offence  by  stating  with  entire  confidence,  that  if  the  order  had 
been  obeyed  it  "would  have  secured  a  triumph  for  our  arms,  and  not  only 
the  overthrow  of  the  rebel  forces,  but  probably  the  destruction  or  capture 
of  Jackson's  army."  lie  states  that  this  would  have  been  the  result  if  a 
TigoroQB  attack  had  been  made  by  Porter  "  at  any  time  between  twelve 
o'clock,  when  the  battle  (between  Pope  and  the  enemy)  began  and  dark, 
when  it  closed."  And  for  this  he  refers  to  the  opinions  of  Pope,  Mc- 
Dowell, Roberts  and  Smith,  "all  of  whom  participated  in  the  engagement, 
and  were  well  qualified  to  judge."  This  confidence  is  somewhat  amusing, 
when  it  is  remembered  that  Pope  and  McDowell  never  achieved  a  victory, 
Roberts  no  one  thought  could  ever  achieve  one,  and  Smith  was  a  volun- 
teer of  but  a  few  months  standing,  and  never  before  under  fire. 

Bot,  waiving  this,  how  totally  immaterial  are  those  opinions  when  the 
proof  18  clear  to  the  dullest  comprehension,  that  the  attack  directed  by 
the  order,  when  that  was  received,  could  not  have  been  made,  and  when 
there  was  no  prior  order  stated  in  this  specification,  or  either  of  the  other 
two  ander  the  first  charge,  directing  an  attack  to  be  made  at  all. 

First,  Second  and  Third  Specifications  of  the  Second  Charge. 

These  will  be  considered  together.  They  are  framed  under  the  52d 
Article  of  War,  which  embraces  "  misbehavior  before  the  enemy."  They 
charge  Porter  with  such  misbehavior  on  the  29th.  It  will  be  seen  that 
this  concedes  that  there  was  no  order  from  Pope  to  make  an  attack  on 
that  day.  This  charge  has  been  substantially  anticipated.  It  has  been 
proved  conclusively,  that  no  attack  could  have  been  mnde,  except  with 
the  almost  certain  result  of  serious  defeat,  if  not,  destruction.  Either 
of  which  would  have  been  fatal  to  Pope.  Nor  is  the  fact  true  upon 
which  the  Judge  Advocate  relies,  that  during  the  time  from  twelve 
o'clock  to  sunset  on  that  day,  a  severe  battle  was  raging  between  the  rest 
of  Pope's  command  and  the  enemy,  within  the  hearing  of  Porter.  On 
the  contrary,  the  officers,  all  of  them  who  were  with  Porter,  agreed  in 
stating  that  the  battle  appeared  to  be  mainly  with  artillery,  and  at  some 
miles  from  his  position.  That  Porter  had  no  reason  to  believe,  and  did 
BOt  believe  that  an  attack  by  him  was  necessary  for  Pope's  safety  or 
socoess,  appears  by  his  order  to  Morell,  bronght  out  on  the  cross-examin- 
ation of  the  Judge  Advocate,  and  received  about  sunset,  or  a  little  before 
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sunset  (P.  150.)  That  order  informed  Morell  **the  battle  worltB  well 
on  our  rights  and  the  enemy  are  said  to  be  retiring  up  the  pike.^^ 

This  reply  has  assamed  dimensions  greater  than  was  anticipated.  It 
was  found  unavoidable  however,  from  the  necessity  of  gi%'ing  in  detail 
many  portions  of  the  evidence.  The  object  of  the  writer  was  to  expose 
the  injustice  done  Porter  by  the  Judge  Advo^te — ^to  rescue  him  from 
the  influence  of  the  reputation  of  that  officer ;  and  to  demonstrate  to  the 
public  the  gross  wrong  done  him  by  the  Court,  and  unconsciously,  as  is 
thought,  from  misplaced  confidence,  by  the  President.  In  this  he  cannot 
have  failed.  He  thinks  that  in  the  public  judgment  when  the  case  is  fully 
understood,  the  finding  of  the  Court  will  be  considered  to  be  without  ex* 
planation,  except  upon  the  ground  of  mental  imbecility  or  blinding 
prejudice.  The  first,  certainly  did  not  exist.  The  latter  is  believed  to  be 
established. 

With  a  view  to  avoid  this  last  conclusion,  one  which  the  Judge  Advo- 
cate appears  to  have  anticipated,  he  ventures  (and  in  so  doing,  greatly 
compromises  his  legal  reputation)  to  say,  "  it  is  not  believed  that  there 
remains  upon  the  Record  a  single  ruling  of  the  Court  to  which  excep- 
tion could  be  seriously  taken.''  Those  rulings  are  on  pages  17,  21,  24, 
39,  41,51.  71,  96,  214,  221. 

There  were  several  others  which  Porter's  counsel  considered  erroneous 
but  omitted  to  except  to  them,  in  order  to  save  time,  and  iVom  their  then 
having  no  hope,  that  anything  they  could  say,  would  change  the  rulings. 
These  involve  two  propositions — 1st,  whether  it  is  competent  for  a 
witness  to  state  his  opinion  upon  the  meaning  of  orders  written  or  verbal, 
and  2d,  whether,  when  the  prosecution  with  a  view  to  show  the  alleged 
criminal  animus  of  Porter,  had  given  in  evidence  his  telegrams  and  con- 
duct, on  the  27th,  28th,  29th  and  30th  of  August,  it  was  not  competent 
to  Porter,  in  order  to  disprove  such  animus,  and  to  show  his  loyalty  and 
his  determination  to  do  his  full  duty  before  getting,  and  after  coming 
under  Pope's  command,  to  offer  in  evidence  his  telegrams,  and  conduct 
on  the  25th,  26th,  31st  of  August,  and  the  1st,  2d,  and  3d  of  September 
telegrams,  constituting  a  series,  of  which  those  offered  by  the  prosecution, 
were  a  part. 

I.  Without  stopping  to  inquire  if  a  decision  on  this  head  was  correct, 
which  either  admitted  or  rejected  the  evidence,  all  will  agree,  that  to 
admit  it  in  some  instances,  and  reject  it  in  others,  cannot  but  be  errone- 
ous. And  that  is  just  what  was  done  by  the  Court.  When  Porter  asked 
the  opinion  of  a  witness,  the  question  was  objected  to  and  overruled. 
When  the  Judge  Advocate,  or  any  member  of  the  Court,  asked  such  a 
question,  though  objected  to  by  Porter,  l)ecause  the  same  privilege  was 
not  allowed  him, — the  objection  was  overruled,  and  the  evidence  received. 
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The  Record  will  show  that  this  was  aniforroly  the  caAO.     Its  evident  par- 
tiality and  palpable  iajastice,  renders  further  remark  UDDecessary. 

II.  To  exclude  statements  and  conduct  made,  and  occuring  a  day  or 
two  before  and  after  the  date  of  those  relied  upon  to  establish  Porter's 
criminal  antmttx  when  offered  to  ex[)laiu  the  latter,  and  to  disprove  such 
animus,  is  an  error  so  gross,  that  it  is  amazing  how  the  Court,  though 
not  lawyers,  could  have  fallen  into  it,  and  more  amazing  how  the  Judge 
Advocate  could  sanction  it.  The  admissibility  of  the  evidence,  is  proved, 
clearly,  it  is  thought,  in  Porter's  protest,  appendix.  No.  1. 

Bat  notwithstanding  the  finding  and  sentence  of  the  Court,  and  its  approval, 
and  the  malignant  and  bitter  assaults  upon  him,  before  and  since,  Porter  will 
stand  unharmed  through  the  potent  power  of  truth  and  the  public  judg- 
ment. The  latter  ever  cheers  the  patriot,  and  sooner  or  later  frustrates 
the  aim  of  the  demagogue  and  palsies  the  arm  of  the  traitor.  In  addition, 
too,  to  this  support,  he  possesses  in  himself  one  even  yet  more  potential. 
He  is  self-sustained  in  the  consciousness  of  innocence,  and  conviction 
of  duty  fully  performed. 

What  shield  against  injustice  is  more  invulnerable  ?  It  abides  with  the 
injured  at  all  times  and  everywhere;  consoles  him  in  adversity — en- 
hances his  prosperity.  It  is  an  adjunct  to  truth  and  justice,  an  antidote 
to  falsehood  and  calumny,  and  in  the  end  is  certain  to  bring  their  authors 
before  the  public  in  full  relief,  to  be  the  scorn  or  the  jest  of  the  honest. 

The  friends  of  Porter,  therefore,  need  feel  no  further  concern  for  him. 
He  and  his  accusers  stand  for  judgment  before  a  just  and  enlightened 
tribunal,  and  what  fair  mind  can  doubt  the  issue  ? 

But  we  must  all  feel  deep  solicitude  for  the  country,  now  passing 
through  a  dreadful  crisis.  No  people  was  ever  subjected  to  a  more 
perilous  one.  But  this  solicitude  is  not  because  we  doubt  the  result,  if 
the  Government  is  true  to  its  own  duty.  If  it  is,  the  danger  will  soon  be 
over,  and  who  can  doubt  that  it  will  be.  If  keeping  a  single  eye  to  the 
extinction  of  the  rebellion  in  conducting  the  war,  they  discard  mere 
party,  cast  off  intrusive  and  ignorant  politicians,  observe  in  the  loyal 
States,  where  the  ordinary  course  of  justice  is  unobstructed,  all  the  con- 
stitutional guarantees  of  personal  liberty,  recognize  every  individual  right, 
regard  freedom  of  speech  and  of  the  prpss,  (a  freedom  which  the  people 
will  never  suffer  to  be  impaired,)  restrain  the  es^cesslve  enthusiasm  or 
madness  of  misjudging  officers,  instruct  them  that  it  is  their  duty  to  war 
with  the  rebel  enemy  alone,  and  to  observe  in  so  doing  all  the  humane 
rules  of  the  modern  laws  of  war,  suffering  no  harm  to  be  done  to  private 
property,  nor  the  appropriation  of  it  for  other  than  military  purposes, 
cease  to  foster  the  incompetent,  and  in  an  enlarged  and  enlightened 
statesmanship,  sword  in  one  hand  and  the  olive  branch  of  forgiveness, 
conciliation  and  compromise  in  the  other,  (the  enemies  are  our  brothers, 
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and  we  bat  seek  to  bring  them  back  to  the  common  honsehold,)  all  will 
ere  long  be  well  again.    Tlie  rebellion  now  so  shaking  the  iaodi  like  as 

"Ocean's  mightj  swing, 
When  heaving  on  tempest's  wing. 
It  breaks  upon  the  shore/' 

will  have  snbsided,  and  before  the  historian  shall  have  written  its  history, 
even  its  vast  wreclcB  of  material  wealth,  and  its  vaster  and  more  distress- 
ing wrecks  of  former  harmony  and  affection,  will  have  been  forgotten  in 
the  magnitude  and  universality  of  the  blessings  in  which  the  whole  land 
will  then  be  rejoicing. 

Nor  portentiouB  of  destruction  as  is  the  black  cloud  that  lowers  o'er 
as  is  there  serious  ground  for  despondency,  much  less  despair.  A  benefi- 
cent Providence  cannot  design  so  to  afflict  us,  and,  through  us,  the  world. 
Great  as  our  national  sins  may  have  been,  and  deserving  of  punishment, 
as  tiiey  no  doubt  are,  it  cannot  be  that  such  a  Being  will  stnlie  a  nation 
like  ours  out  of  existence.  Protected  and  regulated  freedom  is  so  impor- 
tant to  human  happiness,  that,  if  we  may,  with  reverence,  speculate  on 
such  a  subject,  it  must  be  within  the  scope  of  Heaven's  design  to  secure 
it  to  all.  And  in  the  past  what  has  contributed  more  to  that  result,  than 
our  example  ?  With  institutions  resting  as  their  sole  foundation  on  indi- 
vidual liberty,  we  have  by  its  inherent  and  almost  magic  power  prospered 
as  never  people  prospered  before ;  so  unexampled  and  striking  has  this 
been  that  all  nations  looked  at  us  with  wonder — the  rulers  of  some  with 
envy — the  oppressed,  everywhere,  with  hope  and  gratitude.  Is  such  an 
example  to  end  forever  t  Believe  it  not.  If,  however,  in  the  inscrutable 
dispositions  of  heaven  it  is  so  to  be,  and  we  are  hereafter  to  live  but  in 
memory,  of  one  thing  we  may  rest  assured,  that  that  dire  calamity  will  not 
be  caused  by  the  fultillment  of  the  object  of  this  rebellion.  That  object, 
even  ostentatiously  and  shamelessly  avowed,  is  not  to  vindicate  and 
maintain  freedom,  nor  even  to  rescue  human  slavery  as  it  at  present  exists, 
in  some  of  the  States,  from  the  hazard  of  a  possible  early  overthrow,  bat 
to  extend  and  perpetuate  it  through  all  time.  In  the  very  City  and 
State  of  their  nativity,  and  which  for  so  many  years  were  guided,  benefitted 
and  honored  by  the  wisdom  and*  presence  of  Mason,  Jefferson,  Madi- 
son, Marshall  and  Wabuinuton,  in  defiance  of  all  the  doctrines  which' 
they  inculcated,  and  shocking  the  world  by  their  astounding  and  ini- 
quitous degeneracy,  it  is  proclaimed,  without  rebuke,  and  no  doubt  by 
the  authority  of  him  who  sacriligeously  holds  out  Washington  as  his  model, 
that  the  main  object  of  the  rebellion  is  to  establish  a  Confederacy  which 
will  be  *'a  distinct  reaction  against  tub  whole  course  of  the  mis- 
taken CIVIUZATION  OF  THE  AGE."  *' ThaT  FOR  UBERTY,  EQUALlTi;  AND 
FRATERNITY  THET  HAVE  DELIBERATELY  SUBSTITUTED  SLAVERY,  SUBORDI- 
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NATION  AND  GOVERNMENT.      ThAT  HOWEVER  AMONG  EQUALS  EQUAUTT  18 

right,  among  those  who  naturallt  are  unequal  equalitt  is  chaos." 
"  That  there  are  slave  rages  born  to  serve,  master  rages  born  to 
GOVERN."  Sach  are  the  fundamental  principles  (what  a  profi&nation  of 
the  term,)  which,  addressing  themselves  to  the  universe  of  man,  they  say, 
"  we  inherit  from  the  ancient  world,  which  we  lifted  up  in  the  face  of  a 
perverse  generation,  that  has  forgotten  the  wisdom  of  its  fathers." 
(Spirits  of  the  great  departed,  let  us  hope  that  you  do  not  hear  the  vile 
calumny !)  By  these  principles  we  live  and  by  their  defence  we  have 
shown  ourselves  ready  to  die ;  reverently  we  feel  that  our  Confederacy  is  a 
God  sent  missionary  to  the  nations  with  great  truths  to  preach."  "And 
who  hath  ears  to  hear  let  him  hear."* 

No,  no.  Through  such  an  instrumentality  God  will  never  work  our 
destruction.  He  libels  deity  who  for  a  moment  credits  it.  An  honest 
man  might  as  soon  be  suspected  of  effecting  an  end  by  fraud,  peijury  or 
murder. 

There  is  then  no  reason  for  despair.  The  rebellion  will  not  triumph. 
Its  fate  is  already  sealed.  The  lamentations  over  its  anticipated  early 
death  are  heard  in  the  wailings  of  the  conspirators.  The  much  boasted 
army  of  Lee  has  been  arrested  in  its  recent  invasion  of  Maryland  and 
Pennsylvania  by  the  unsurpassed  bravery  of  the  Army  of  the  Potomac, 
handled  with  consummate  skill  by  Meade,  the  gentleman  and  soldier,  and 
driven  back,  with  terrific  slaughter,  to  its  own  impoverished  and  desolated 
Virginia,  stealing  away  at  night,  under  the  co^er  of  darkness  and  storm, 
in  the  demoralizing  fear  that  the  arm  of  the  Union  was  approaching 
utterly  to  crush  them.  Yicksburg  and  Port  Hudson  have  fallen,  and  the 
States  of  Louisiana,  Tennessee,  Kentucky,  Western  Virginia,  Maryland 
and  Mississippi  are  ours,  and  the  Father  of  Waters  knows  no  standard  but 
the  Stars  and  Stripes.  The  very  leader  of  the  conspiring  band,  for  years 
the  plotters  of  the  treason,  is  losing  heart.  In  the  beginning  of  his 
wicked  career,  he  ridiculed  the  power  of  the  loyal  States,  and  vauntingly 
.threatened  them  with  the  feeling  of  ''Southern  steel"  and  "the  smell  of 
Southern  powder."  Now,  he  stands  conscience  stricken  and  appalled. 
He  sees,  and  well  he  may,  the  finger  of  God  in  their  dreadful  reverses, 
and  calls  upon  his  deluded  and  ruined  followers  **  to  unite  in  prayer  and 
humble  submission  under  God's  chastening  hand."  He  tells  them  that 
they  are  to  attribute  their  trials  and  afflictions  to  their  forgetfulness  of 
Him,  and  to  their  ''love  of  lucre,"  (what  an  admission  for  proud  chiv- 
alry,) which  had  "eaten  like  a  gangrene  into  the  very  heart  of  the  land, 
converting  too  many  of  them  into  worshippers  of  gain,  and  rendering 

them    UNBnNDFUL   of  their  duty   to  their   COUNTRY,  TO  THEIR  FELLOW 
MEN,  AND  TO  THEIR  GOD."f 

*  See  Richmond  Examiner,  May,  1863. 

f  Davis'  Fast-day  Proclamation  of  the  25th  of  July. 
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To  their  coantry  I  How  coald  he  have  ever  even  dreamed  that  forget- 
fdlness  of  duty  to  country,  to  fellow  man  and  God  would  not  meet  with 
the  chastening  hand  of  heaven  ?  Davis,  the  educated  and  often  honored 
child  of  the  Union,  over  and  over  gain  pledged  by  solemn  oath  to  sup- 
port it,  is  at  last  aroused  to  a  sense  of  the  guilt  of  oaths  violated  and  duty 
to  country  forgotten,  and  on  his  knees  implores  the  forgiveness  of  Omnipo- 
tence. What  stronger  evidence  could  there  be  that  despair  of  success  of 
his  criminal  career  now  fills  his  very  soul  ? 

It  has,  too,  in  its  very  form  of  government,  the  seed  of  its  own  certain  dis- 
solution— secession  is  made  the  vital  principle  of  its  organism.  No  Govern- 
ment is  certain  of  living  a  day,  but,  on  the  contrary,  is  certain  of  a  speedy 
death  under  such  chronic  and  ever  active  disease.  Whilst  it  defies-  cure, 
it  is  certain  sooner  or  later  to  produce  death.  And  before  a  single 
nation  has  recognized  its  legitimate  existence,  the  disease  has  manifested 
its  fatal  nature.  Georqia  and  North  Carolina  have  already  disputed 
the  Confederate  authority,  and  threatened  withdrawal  under  the  acknow- 
ledged theory  of  secession.  So  alarming  has  the  threat  become,  and  so 
obviously  fatal  to  the  Confederacy,  that  notwithstanding  its  constitutional 
recognition  of  the  right,  it  has  been  denied  in  serious  debate  in  their  Con- 
gress, and  the  insubordinate  members  menaced  with  the  exertion  of  the 
central  military  power.  Our  own  downfall  then,  if  ever,  is  not  to  be  now. 
The  rebellion  will  be  put  down.  If  not  by  force,  as  it  may  be,  if  our 
rulers  are  equal  to  the  emergency,  and  as  it  is  believed  it  will  be,  it  will 
fall  through  the  very  feebleness  of  its  form  of  Government.  Pall  it  will. 
Fall  it  must,  and  the  United  States  be  restored  to  the  condition  in  which 
our  fathers  left  it.  A  nation  of  which  its  citizens  can  speak  with  an 
honest  pride  as  being  destined  to  make  ''the  world  its  debtor  by  its  dis- 
coveries of  truth  and  example  .of  virtuous  freedom.'' 
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Washington,  D.  C,  December  26,  1862. 

With  all  proper  respect  for  the  ruling  of  the  Court  on  Wednesday,  refusing  the 
accused  the  right  to  give  in  evidence  the  telegrams  and  messages  he  then  offered, 
dated  hefore  and  after  the  29th  of  August,  (that  is  to  say,  from  August  22  to  Sep- 
tember 1,  1862,)  he  begs  leave  to  enter  on  its  proceedings  this  protest. 

The  accused  is  charged,  amongst  other  things,  with  having  disobeyed  the  several 
orders  stated  in  the  specifications  of  the  27th  August,  1862,  29th  August,  1862, 
(4.80  p.  m.,)  and  29th  August,  1862,  (8.50  p.  m.,)  and  the  prosecution  has  endea- 
vored to  prove  that  such  disobedience  was  by  design,  because  of  a  fixed  purpose  on 
the  part  of  the  accused  not  only  not  to  co-operate  with  the  general  in  command  in 
the  existing  campaign,  but  to  fail  in  his  duty  in  that  regard. 

With  this  view,  certain  papers,  being  a  part  of  the  same  series  of  telegrams 
with  those  rejected,  were  offered  by  the  Judge  Advocate,  not  objected  to  by  the 
accused,  when  the  purpose  for  which  they  were  offered  was  stated,  and  received  by 
the  Court. 

And  with  the  same  object  the  opinions  of  the  witnesses,  Roberts  and  Smith, 
founded,  as  they  said,  on  what  they  represent  to  be  the  manner  and  conversation 
of  the  accused,  and  also  on  what  the  first  said  he  heard  from  another  that  the  ac- 
cused would  fail  the  commander-in-chief. 

In  the  words  of  the  Judge  Advocate,  this  evidence  was  produced  to  show  the 
animus  of  the  accused  towards  his  chief,  and  in  that  aspect  was  admitted  by  the 
Court.  The  accused  respectfully  maintains,  that  if  evidence  of  that  description, 
for  such  a  purpose,  be  admissible  (as  he  concedes  it  is)  it  is  equally  admissible,  and 
is  his  right,  to  show  by  his  conduct  just  before^  at,  and  after  he  came  under  the 
command  of  General  Pope,  by  what  he  did  and  by  what  he  said,  orally  or  in  writ- 
ing, that  the  asserted  purpose — the  alleged  animus — is  wholly  untrue;  but  that, 
on  the  contrary,  his  real  purpose — his  real  animua — ^from  the  first  to  the  last,  was 
to  do  his  whole  duty  to  the  utmost  of  his  ability,  and  render  his  general  and  his 
country  all  the  aid  in  his  power. 

If  the  prosecution  had  contented  itself  with  exhibiting  the  orders  in  the  spe- 
cifications which  he  is  said  to  have  disobeyed,  and  given  evidence  of  the  fact  of 
disobedience,  the  accused  is  advised  that,  even  then,  the  proof  which  the  Court  has 
ruled  out  should  have  been  received.  But  when,  not  content  with  that  course,  it 
has  attempted  to  prove  his  mental  purpose — to  fathom  his  mind — to  show  that 
from  personal  grudge  to  his  general,  or  other  cause,  ho  designedly  disobeyed  such 
ordors,  he  is  advised  that  the  evidence  rejected  is  clearly  admissible 

The  general  rules  of  evidence  are  the  same  in  courts-martial  as  in  other  Courts. 
They  are  based  on  principles  of  universal  application,  and  which,  as  experience 
has  demonstrated,  are  best  calculated  to  ascertain  the  truth.  One  of  th(>s(3,  as  well 
settled  as  any  known  to  the  law,  is  that  where  a  mental  intent  with  which  an  act 
is  done  is  in  issue,  the  acts  and  de<'larations  of  the  party  a  few  days  before,  at,  or 
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a  few  days  after  the  time  when  the  intent  is  charged  to  have  existed,  bearing  on 
such  intent,  may  be  given  in  evidence  by  either  party.  This  is  a  familiar  rule  in 
cases,  amongst  others,  of  acts  of  alleged  bankruptcy  or  insolvency,  change  of  re- 
sidence, and  of  many  acts  of  alleged  fraud  In  the  first,  whether  the  act  charged 
as  an  act  of  bankruptcy  is  one  or  not,  often  depends  on  the  intent  with  which  it  is 
done ;  and  what  the  party  did  before  or  after  is  constantly  admitted  as  legitimately 
illustrating  the  actual  intent. 

In  the  second^  whether  a  man  has  changed  his  residence  often,  also  depends  on 
intent.  He  may  have  removed,  to  remain  permanently  or  temporarily ;  and  what 
he  has  done  or  said  before  and  after  removing  is  allowed  to  prove  or  disprove 
intent. 

In  the  ihirdt  whether  the  imputed  fVaud  was  perpetrated  or  not,  often  depends 
on  intent  unexplained.  The  mere  act  itself  may  appear  criminal  or  innocent.  It 
ia  the  purpose  which  gives  it  its  actual  character,  and  this  purpose  may  be  shown 
by  either  party,  by  acts  and  declarations  of  the  person  charged  before  and  after 
the  period  of  the  impeached  act.  This  principle,  I  am  advised,  is  fully  settled, 
not  only  in  all  the  elementary  writers  on  evidence,  but  by  the  Supreme  Court 
of  the  United  States  in,  amongst  other  cases,  that  of  Wood  vs.  United  States. — 
(16  Peters,  862.) 

And  it  is  respectfully  hoped  that  the  Court  will,  on  further  consideration,  see  the 
justice  of  the  rule.  Its  justice  is  strikingly  illustrated  in  this  instance:  the  ac> 
cused  is  charged  with  the  dishonorable,  traitorous  purpose  of  having  disregarded 
the  orders  of  his  chief,  to  gratify  some  supposed  personal  dissatisfaction  with  him, 
wholly  reckless  of  its  consequences  to  his  country.  He  is  charged  with  having 
caused  the  defeat  of  our  arms,  and  hazarded  the  safety  of  the  capital,  under  the 
same  degrading  impulse.  One  of  the  witnesses  has  sworn,  without  objection  from 
the  Judge  Advocate  or  the  Court,  that  a  deceased  officer  of  chivalrous  character 
and  spotless  patriotism  had  declared  to  him,  before  the  date  of  either  of  the  orders, 
that  the  aocused  would  fail  his  chief.  Another  has  stated,  also  without  objection, 
that  his  conduct  and  manner  in  his  presence  were  such  that  he  was  satisfied  that 
he  was  a  traitor,  and  that  nothing  but  the  fear  of  human  laws  prevented  his  killing 
the  accused  on  the  spot.  This  evidence  was  offered  and  received  to  show  his 
animu9 — his  intent.  Proudly  conscious  of  his  innocence,  and  knowing  the  base- 
ness of  the  calumny,  ho  did  not  object  to  its  introduction,  being  perfectly  willing 
to  let  it  all  go  for  what  it  is  worth.  But  to  deny  him  the  right,  after  it  is  received 
by  the  Court,  to  meet  it  by  proving  what  is  wholly  inconsistent  with  it — acts  of 
duty  about  the  same  period,  orders,  and  messages,  having  no  possible  purpose  but 
a  faithful  discharge  of  duty  to  his  chief  and  his  country — it  is  submitted  is  a  viola- 
tion of  the  rule  of  evidence,  and  is  to  deprive  him  of  the  very  best  and  most  j»er- 
suasive  proof  that  the  nature  of  the  accusation  admits  of. 

To  show  that  he  was  not  a  traitor,  he  desired  to  establish  constant  acts  of  duty 
immediately  preceding  and  succeeding  the  acts  which  he  is  charged  to  have  done 
traitorously.  To  show  faithfulness  to  duty  to  his  chief,  he  desires  to  prove,  as  the 
rejected  evidence  docs,  that  to  get  to  his  command,  and  after  he  reached  it,  he  did 
everything  that  diligence,  zeal,  ardor,  and  all  the  skill  and  ability  which  he  pos- 
sessed enabled  him  to  do  to  assist  his  chief  in  every  possible  way  and  at  every 
possible  hazard,  so  as  to  render  his  campaign  a  successful  one. 

Your  ruling  puts  this  oiit  of  his  power,  and,  respectfully  protesting  against  it, 
he  can  do  nothing  further  than  to  submit  it  to  your  more  mature  consideration. 
(P.  263,  254.) 

F.  J.  PORTER,  Major  General. 
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II. 

In  addition  to  the  propositions  embraced  as  mentioned  in  the  text,  other  gross 
errors  characterized  the  rulings  of  the  Court.  1.  As  will  bo  seen,  (p.  21,)  this 
question  was  propounded  to  Pope. 

"If,  as  you  have  stated,  you  were  of  the  opinion  that  the  army  under  your  com- 
mand had  been  defeated,  and  in  danger  of  still  greater  defeat,  and  the  capital  of 
the  country  in  danger  of  capture  by  the  enemy,  and  you  thought  that  these  calami- 
ties could  have  been  obviated  if  General  Porter  had  obeyed  your  orders,  why  was 
it  that  you  doubted  on  the  2d  of  September  whether  you  would  or>would  not  take 
any  action  against  him?" 

The  witness  declined  to  answer  it,  "as  not  being  relevant  to  this  investigation. 
The  Court  was  thereupon  cleared,  and  when  opened,  the  Judge  Advocate  stated 
its  decision  was,  "that  the  question  was  irrelevant!"  Porter  submitted  a  protest 
in  writing.  The  Court  was  again  cleared,  and  after  sometime  was  opened,  and 
Porter  told  that  his  protest  would  be  held  "under  advisement  until"  the  next 
day.  On  the  next  day,  the  protest  was  read  by  the  Judge  Advocate,  and  is  as 
follows : 

"  The  witness  having,  in  his  examination  in  chief,  attributed  the  disasters  of 
the  army  under  his  command  in  Virginia,  in  August,  last  to  the  failure  of  the  ac- 
cused to  obey  all  or  some  of  his  orders,  and  having  stated  that  be  was  of  the  opin- 
ion that  such  orders  might  have  been  obeyed ;  and  it  being  so  far  as  the  prosecu- 
tion has  gone,  upon  his  evidence  that  such  disobedience  occurred  that  the  prosecu- 
tion has  endeavored  to  be  maintained ;  the  accused  is  advised  by  his  counsel  that 
the  question  just  ruled  out  by  the  Court  is  not  only  relevt^nt  and  legal  but  most 
material,  in  order  to  show  that  the  recollection  of  the  witness  in  such  his  examina- 
tion in  chief  is  not  to  be  relied  upon ;  and  that  he  for  the  first  time  afterwards 
charged  the  alleged  disobedience  upon  the  accused ;  because  it  was  the  duty  of  the 
witness,  not  only  not  to  doubt  whether  he  would  take  any  action  in  relation  to  the 
matter,  but  to  report  the  same  as  a  grave  offence  on  the  part  of  the  accused ;  and 
his  determination  or  doubt  whether  he  would  take  such  action,  or  make  such 
report,  are  facts  not  only  admissible  but  material  evidence,  that  at  the  time  to 
which  the  question  relates  he  did  not  believe  there  had  been  any  such  disobedience 
on  the  part  of  the  accused,  and  thereupon  respectfully  requests  to  have  this  protest 
entered  on  the  proceedings  of  the  Court  against  the  exclusion  of  the  question 

referred  to. 

"F.  J.  PORTER,  Major  GeneraV 

The  Judge  Advocate  said:  The  witness  requests  the  permission  of  the  Court  to 
answer  the  question  referred  to  in  the  protest  just  read. 

The  accused  made  no  objection. 

The  Court  was  cleared  and  after  sometime  opened,  and  the  Judge  Advocate  an- 
nounced the  decision  to  be  that  the  witness  have  permission  to  answer  the  question, 
^hen  the  witness  objected  to  the  question  for  irrelevancy,  his  objection  is  sus- 
tained. After  the  protest  is  heard  by  him  and  the  Court,  and  he  requested  to  be 
permitted  to  answer  the  question,  it  was  decided,  although  still  as  far  as  is  known 
in  the  opinion  of  the  Court,  irrelevant  to  allow  him  the  permission.  As  the 
Court  had  no  authority  to  receive  any  but  relevant  testimony,  the  result  of  this 
ruling  was  to  leave  the  relevancy  or  irrelevancy  of  the  question  to  the  decision 
of  the  witness. 


86 


III. 

The  same  course  was  adopted  by  the  Court  in  regard  to  another  question  put  by 
Porter  to  the  same  witness.     (P.  24.) 

IV. 

General  KcCIellan,  whose  evidence  was  strongly  in  favor  of  Porter,  was  asked 
by  one  of  the  Court,  and  evidently  with  a  view  to  impair  its  effect,  whether  his 
jtftUngs  tkicards  General  Pope  were  not  unfriendly.  The  gross  indelicacy  of  the 
inquiry,  raii.-ed  another  member  of  the  Court  to  object  to  it,  and  it  was  then  with- 
drawn. Porter  by  his  counsel  protested  ^against  its  withdrawal,  because  as  it  was 
apparent  that  the  member  of  the  Court  propounding  it,  was  under  the  impression 
that  such  ffiflings  existed,  it  was  Portar's  right  to  have  the  truth  of  the  imputa- 
tion tested,  and  the  right  of  the  witness  to  be  permitted  to  cxhonorate  himself 
from  it.  But  the  Court  decided  that  it  shoutd  not  be  answered,  and  neither  the 
question,  nor  what  occurred  in  relation  to  it,  were  permitted  to  appear  in  the 
Record. 

V. 

In  the  Reply,  (p.  11,)  it  is  said  that  the  writer  did  not  know  what,  if  anything 
had  been  done,  for  Lieut  Colonel  Thomas  G.  H.  Smith.  He  has  since  ascertained 
that  he  was  appointed  a  Brigadier  General,  to  date  from  the  29th  of  November, 
1862.  The  Court  was  opened  on  the  25th  of  that  month.  On  what  day  the  ap- 
pointment was  made  he  is  not  informed,  but  it  must  have  been  after  he  gave 
this  testimony  against  Porter,  on  the  11th  of  December,  in  the  same  year,  as  at 
that  time  he  stated  himself  to  be  a  Lieutenant  Colonel,  under  a  commission  dated 
the  24th  of  August,  18(51.  As  he  admitted  upon  his  examination  that  he  had 
never  been  in  any  army  before  that  date,  and  never  received  a  military  educa- 
tion, and  never  was  in  a  battle  prior  to  Pope's  Virginia  campaign,  and  there 
being  nothing  to  show  that  he  displayed  there  either  scientific  knowledge  or 
conspicuous  valor,  it  must  be  true  that  his  promotion  to  the  high  rank  of  Gen- 
eral was  not  a  reward  far  gallant  service  in  the  field  or  distinguished  military 
ability.  But  looking  to  the  time  when  he  gave  his  evidence  in  Porter's  case,  and 
the  character  of  that  evidence,  and  his  conduct  in  publishing  and  circulating  his 
testimony  and  Pope's,  and  Roberts'  only,  without  any  other  part  of  the  proof,  it 
is  left  to  the  reader  to  decide  for  himself  to  what  cause  it  is  to  be  referred. 


VI. 

The  Judge  Advocate  considers  as  immaterial  the  testimony  of  Port^-r's 
"former  services  and  character  for  faithfulness  and  efficiency  as  an  officer," 
althou:^h  he  admits  it  to  be  **full  and  karnejjt,"  because  such  evidence,  he 
says,  **is  held  to  be  entitled  to  little  weight  except  in  doubtful  casos,"  and  to  no 
weight  when  "it  comes  into  conflict  with  evidence  that  is  both  positive  and 
reliable." 

That  no  «iirh  evidonce  as  the  hitter  was  given  against  Porter  the  reader  has  seen 
in  Toe  Reply.     He  will  alio  have  seen  that  the  case  made  against  him  by  the 
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Government,  in  the  view  of  an  impartial  and  fair  mind,  was  not  even  a  doubtful 
one.  It  is  due,  however,  to  Porter,  that  it  should  be  known  how  strone^  were  the 
testimonials  to  his  former  ** faithfulness  and  efficiency"  by  those  who  had  known 
him  longest  and  best. 

1.  Major  General  Bumaide. — *•  I  have  never  seen  anything  to  lead  me  to  think 
that  he  was  anything  but  a  zealous,  faithful  and  loyal  offickb  "     (P.  181.) 

2.  General  Reynolds. — •*!  have  had  opportunities  to  judge  of  General  Porter's 
conduct,  and  I  have  always  considered  him  an    eneroktic,    faithful  and 

DEVOTED  OFFICER."      (P.  170.) 

8.  General  Morell. — **I  do  not  think  that  he  ever  failed  to  do  his  duty." 
(P.  149.) 

4.  General  Sykee. — He  was  asked,  did  you  ever  see  in  Porter  **  any  slackness 
to  do  his  duty,  any  evidence  of  a  disposition  to  fail  his  commanding  officer  or  his 
country,"  and  answered : 

No;  I  never  have.  General  Porter  is  an  officer  whose  zeal  is  so  well  established 
that  I  hardly  see  the  necessity  of  that  question.  I  would  like  to  add  that  General 
Porter's  foresight,  hU  providence  for  the  wants  of  his  command,  and  his  attention 
to  all  the  minutie  of  his  command,  are  such  and  so  great  that  I  have  often 
thought  that  he  relied  or  trusted  too  little  to  the  capacity  of  his  division  com- 
manders.   He  seemed  to  do  everything  himself.     (P.  177.) 

6.  General  BuiterJUld. — (Roberts  had  said  that  Major  General  Kearney  had 
told  him  that  Porter  "would  fail  General  Pope.")  Butterfield  was  asked  whether 
he  h>id  had  conversations  with  Kearney  in  relation  to  Porter,  and  said,  **  fre- 
quently," and  that  he  always  spoke  in  the  highest  terms  of  General   Porter, 

both  as  A  BRAVE   OFFICER  AND  A  GENTLEMAN,  AND  AS  A  HARD   WORKER.*'      And 

Butterfield  also  stated  for  himself,  that  he  never  saw  in  anything  that  he  did  or 
said  before,  or  when  it  was  understood  that  he  was  to  come  under  Pope's  com- 
mand, any  evidence  of  an  indisposition  to  he  faithful  to  General  Pope  and  to  his 
country, 

6.  Major  General  MeClellan,  under  whose  immediate  eye  Porter  was  during 
his  command  of  the  Army  of  the  Potomac,  said,  that  from  what  he  saw  of  his 
conduct,  or  from  what  he  heard  him  say,  after  he  kne^  that  he  was  to  go  to  the 
assistance  of  Pope,  he  did,  in  his  opinion,  **all  that  an  energetic  and 
ZEALOUS  AND  PATRIOTIC  OFFICER  COULD  HAVE  DONE,"  and  that  he  never  had 
any  reason  whatever  at  any  time  after  he  received  notice  that  he  was  to  go  to 
Pope's  aid,  "to  believe  that  he  would  fail  General  Pope  or  the  coun- 
try  IN  THE  DISCHARGE  OF  HIS  DUTY."      (P.  196.) 


VII. 

The  very  material  evidence  on  one  point,  of  Colonel  George  I).  Ruggles,  was 
omitted  in  the  Reply — it  is  here  given : 

He  says,  that  he  was  in  a  room  of  the  headquarters  of  General  Pope,  at  Fairfax 
Court  House,  on  the  morning  of  the  2d  of  September,  1862,  that  Porter  and  Gene- 
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ral  Pope  were  in  the  room,  and  that  '*  I  was  engaged  at  the  time  (he  was  Pope's 
AssiBtant  Adjutant  General,  and  chief  of  staff,)  writing  orders  for  the  positions  of 
troops."  "While  I  was  writing  these  orders.  General  Porter  and  General  Pope 
had  a  conversation  lasting  ahout  20  minutes" 

**  Whilst  this  time,  studiously  avoiding  overhearing  the  conversation,  I  heard 
scraps  enough  of  it  to  know  they  toere  talking  about  the  incidents  of  a  few  days  pre- 
vious. At  the  conclusion  of  the  interview*  General  Pope  and  Porter  got  up,  and 
I  heard  General  Pope  say  to  General  Porter^  that  his  explanations  were  satisfac- 
tory with  the  exception  of  the  matter  of  the  one  brigade.  I  think  he  said,  '*  bn- 
TIRBLY  SATISFACTORY,"  though  as  to  the  word  entirely,  I  can  not  swear  posi- 
tively." **I  think  General  Porter  replied,  "that  (the  brigade)  can  be  easily 
explaned,"  though  I  am  not  positive  about  his  answer.  He  also  stated  that  his 
recollection  was,  that  he  remiuQe4  Pope  of  this  •*  conversation  on  the  6th  or  6th 
of  September,  1862."  The  Judge  Advocate,  in  order  to  destroy  the  force  of  this 
evidence,  succeeded  only  in  getting  the  witness  to  repeat  what  he  had  said  before, 
that  he  was  not  positive  in  his  recollection  of  the  latter  fact,  stated  by  him,  but 
that  with  regard  to  the  other.  Pope's  telling  Porter  that  he  was  satisfied,  he  was 
positive  and  certain.  (Pp.  166,  156.)  Nor  did  Pope,  who  was  examined  before 
in  regard  to  it,  deny  it,  on  the  contrary,  he  virtually  admitted  it.  He  said  that 
he  remembered  that  upon  the  occasion  referred  to,  "I  told  General  Porter  that 
I  had  not  reported  him  to  the  Department  in  Washington,  and  as  matters  stood, 
I  thought  /  should  not  take  any  action  in  reference  to  his  ease,  though  I  felt  bound 
to  do  so  in  the  case  of  Griffin.  And  when  asked  upon  cross-examination  whether 
he  remembered  the  conversation  between  himself  and  Buggies,  testified  to  by  the 
latter,  he  only  said  he  had  ^^norememberance  of  it,"  but  was  "not  certain  that  he 
had  not,"  but  was  "very  certain  that  Colonel  Buggies  never  stated  a  thing  of  that 
kind  to  him,  although  he  was  "not  prepared  to  swear  that  he  did  not,"  The 
bearing  of  Buggies'  evidence  upon  the  accuracy,  if  nothing  else,  of  General  Pope's 
testimony,  and  its  conclusiveness  of  the  fact,  that  Pope,  when  he  was  made  ac- 
quainted by  Porter  with  all  the  circumstances  connected  with  his  conduct  under 
Pope's  several  orders,  expressed  himself  satisfied,  cannot  fail  to  be  apparent  to  the 
reader,  and  fatal  in  any  fair  judgment,  to  the  finding  of  the  Court. 
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kS®^  The  ensuing  work  ha&  been  prepared  on  the 
spur  of  the  occasion.  The  topics  touched  demand  a 
fuller  development,  which,  if  circumstances  hereafter 
permit  and  require,  may  be  attempted. 
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No  MAN,  i^ho  regards  with  fear^  or  with  shame,  the  long  and 
uninterrupted  ascendency  of  slaveholders,  in  this  Union,  can 
observe  the  proceedings  of  the  **  Whig  State  Convention,"  on  the 
3d  of  September  last,  without  sorrow  at  the  spirit  evinced,  nor 
without  melancholy  at  the  acknowledgment,  which  had  the  aspect 
of  lamentations.  "  An  old  flag,"  it  was  said,  *^  which  has  floated  in 
triumph  over  this  Commonwealth  for  a  quarter  of  a  century  past, 
and  once  gathered  under  its  folds  an  army  of  seventy  thousand 
voters,  can  now  rally,  hardly  more  than  a  respectable  color  guard! " 
What  could  induce  a  body  of  wise  men,  to  muster  for  display 
under  such  circumstances,  and  close  up  their  broken  and  deserted 
ranks  for  service,  might  seem  mysterious  ;  but  parties,  like  indi- 
viduals, have  an  instinctive  horror  of  dissolution.  They  have  been 
characterized  as  "  the  madness  of  many,  for  the  gain  of  a  few." 
The  few,  therefore,  naturally  keep  the  hallucination  alive,  until 
every  hope  of  gain  is  extinct 

In  the  pending  crisis  of  our  country,  neither  names,  nor  virtues, 
nor  personal  esteem,  nor  private  friendship,  ought  to  have  any 
weight  in  the  scale  against  plain  and  incumbent  duties.  These 
whig  acknowledgments  are  melancholy,  because  they  are  true,  but 
they  have  omitted  to  acknowledge  what  is  equally  true,  and  more 
melancholy.  From  the  time  "  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,"  the  political  influence  of  Boston,  with 
scarcely  an  exception,  has  controlled  that  of  Massachusetts.  The 
whigs  have,  by  their  own  showing,  been  the  leading  power  of  the 
State^  at  least  a  quarter  of  a  century.  How  much  of  the  old 
hereditary  influence  of  Boston  over  the  other  towns  of  the  State^ 
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they  now  possess,  it  would  be  difficult  to  calculate.  That  for  years 
it  has  been  gradually  diminishing,  and  for  more  than  two,  abso- 
lutely lost,  is  beyond  question.  Whether  the  ancient  influence  of 
Boston  is  ever  regained,  so  long  as  the  whig  party  insist  upon 
being  a  political  existence,  is  doubtful.  But  certainly  never,  so 
long  as  the  same  spirit  and  principles  are  their  guides,  which, 
during  the  last  eight  or  ten  years,  have  inspired  their  policy. 

The  whig  party  has  possessed,  and  yet  continues  to  possess,  in 
full  proportion,  according  to  its  numbers,  aU  the  principal  elements 
which,  in  a  republic,  might  be  expected  to  retain  influence  and 
command  power ; — ^talents,  wealth,  exemplary  private  virtue,  ac- 
companied by  many  evidences  of  an  inherent  disposition  to  acts  of 
charity  and  public  munificence.  Under  such  circumstances,  the 
continuance,  and  even  extension  of  their  power,  might  have  been 
anticipated.  Their  loss,  therefore,  of  both  positive  and  relative 
power,  demands  an  earnest  and  solicitous  inquiry  into  its  cause. 
There  is  a  tendency,  in  all  parties,  to  think  well  of  their  own 
course,  and  to  cast  the  blame  of  loss  of  influence  elsewhere.  Self- 
examination  and  self-knowledge  are  quite  as  important  to  parties 
as  to  individuals.  In  the  judgment  of  <^a  looker  on  "  upon  events 
and  results,  during  the  whole  existence  of  the  whig  party,  this 
loss  of  influence  is  chiefly,  if  not  wholly  attributable  to  the  fact, 
that  at  almost  every  stage  of  their  existence,  their  policy  has  not 
been  in  unison  with  the  moral  principle  and  moral  feelmg  of  the 
great  body  of  the  people  of  Massachusetts.  And  notwithstanding 
many  of  the  most  worthy  and  talented  members  of  the  whig  party 
were  dissatisfied  with  its  course,  yet,  through  the  influence  of  local 
interests,  their  voices  were  powerless,  and  the  opinion  became 
generally  prevalent,  that  the  whig  sympathies  favored  the  extension 
of  slavery  and  the  perpetuation  of  the  slaveholders'  ascendency. 
It  may  be  proper  and  useful  here,  to  state  what  were  the  moral 
principles  and  moral  feelings,  which  the  political  course  of  the 
whigs  have  so  long  and  generally  offended. 

Daniel  Webster,  in  his  speech  of  March,  1850,  **  for  the  Con- 
stitution and  the  Union,"  so  caUed,  states,  that  ^'  at  the  time  of  the 
adoption  of  the  Federal  Constitution,  in  both  the  South  and  the 
North,  slavery  was  equally  held  an  evil,  but  that  the  great  ground 
of  objection  to  it  toas  political."  As  it  respects  Massachusetts, 
both  recollection  and  history  justify  me  in  asserting  that  this  wa$ 


not  the  fact.  My  memory  extends  back,  on  many  subjects,  with 
sufficient  clearness,  to  the  year  1778,  and  from  thence  to  1788, 
when  the  process  of  forming  the  Federal  Constitution  commenced. 
Particular  circumstances,  both  in  Boston  and  in  Andover,  the  place 
of  my  education,  combined  to  make  a  deep  and  lasting  impression 
on  my  mind,  in  boyhood  and  youth,  of  the  detestation  in  which 
n^ro  slavery  was  held,  and  of  the  universal  'determination  to  get 
rid  of  every  trace  of  this  colonial  inheritance.  The  influence  of 
the  clergy,  among  whom  there  were,  in  that  day,  no  ''  south-side 
views  of  slavery,"  and  the  increasing  intelligence  and  civilization 
of  the  age,  placed  in  strong  relief  before  the  people,  the  incom- 
patibility of  that  institution  with  the  principles  of  the  American 
Bevolution.  So  that,  before  the  formation  of  the  Federal  Ck>nsti- 
todon,  every  negro  within  the  State,  with  but  few  if  any  excep- 
tions, had  been  emancipated.  This  was  the  result  of  moral  prin- 
dples  and  feelings.  Political  it  could  not  have  been.  It  was 
before  political  considerations,  on  this  subject,  had  begun  to  have 
influence.  The  census  of  1790,  the  first  under  the  Constitution, 
is  conclusive  on  this  point  Massachusetts  had  then  the  glory, 
shared  by  no  other  State,  of  returning,  ''  she  had  no  slave." 

In  the  Convention  of  delegates  of  Massachusetts,  in  1788,  on 
the  adoption  of  the  Federal  Constitution,  an  antipathy  to  negro 
slavery  was  distinctly  manifested.  In  the  gallery  of  the  church  in 
Federal  Street,  I  witnessed  the  debates  of  that  Convention ;  and, 
though  a  young  man,  was  even  then  deeply  impressed  with  the 
difficulties,  which  the  friends  of  the  constitution  had  to  encounter 
to  force  down  that  nauseous  drug ; — ^how  it  was  kept  out  of  sight, 
not  being  so  much  as  named  in  the  constitution ; — ^how,  by  way  of 
sweetening  the  dose,  representation  and  taxation  were  mixed  up 
together.  By  this,  it  was  pretended  to  compensate  the  North,  for 
its  loss  of  political  power,  by  the  taxation  of  slaves  in  the  SoutL 
By  the  effect  of  this,  it  was  said  that ''  five  negro  children  in  South 
Carolina  would  pay  as  much  tax  as  the  three  Governors  of  New 
Hampshire,  Massachusetts  and  Connecticut."  Finally,  the  base 
concession  was  justified  by  the  exciting  hallucination,  that  by  the 
passage  of  the  constitution,  ''slavery  would  receive  its  mortal 
wound  and  die  of  a  cojmtmption ! "  At  the  present  day,  if  it  die 
at  all,  it  will  be  of  a  plethora.  It  cannot  be  questioned,  that  the 
belief  that  it  would  put  an  end  to  slavery  wits  among  the  most 


powerful  causes  of  the  adoption  of  the  constitutioii  in  Massaibhusetts. 
By  the  passage  of  that  provision  she  sold  her  birthright— equality— 
for  a  mess  of  poisonous  pottage.  '  Like  Issachar,  a  strong  ass, 
crouching  between  two  burdens,  she  saw  that  rest  was  good,  and 
the  land  pleasant,  and  bowed  her  shoulders  to  bear,  and  became 
a  servant  for  tribute.'  Had  a  prophetic  spirit  made  known  to  that 
convention,  that,  instead  of  annihilating,  it  contained  the  germ 
of  a  policy,  which  would  spread  slavery  from  the  Ohio  to  the 
Equator ; — ^that  its  influence  would  corrupt  the  spirit  of  liberty  in 
the  free  States  themselves ; — ^that  new  States,  in  countries  foreign 
to  the  Union,  would  be  admitted  into  it  for  the  sole  purpose  of 
extending  the  area  of  slavery ; — that  Congress,  in  defiance  of  the 
limitation  of  the  constitution,  for  this  end,  would  assume  to  itself 
political  omnipotence ; — that  compromises  would  be  broken,  insult, 
threat,  intimidation  and  violence  resorted  to,  even  in  the  halls  of 
legislation,  in  order  to  make  slavery  triumphant ; — ^that  the  authors 
of  these  enormities  would  be  applauded  by  legislatiifes  and  the 
chiefs  of  the  slave  States,  and  find  individuals  base  enough  to 
countenance  and  encourage  them  in  the  free  States ; — the  provision 
of  the  constitution  sanctioning  slavery  would  have  been  rejected, 
as  a  disgrace  and  a  dishonor,  without  a  dissentient. 

Such  was  the  state  of  moral  principle  and  moral  feeling  among 
the  people  of  Massachusetts,  on  the  subject  of  negro  slavery,  at 
the  time  of  the  adoption  of  the  constitution.  Soon  afler  that 
event,  a  change  in  this  feeling,  began  to  spread,  in  the  free  States, 
in  which,  from  envy,  jealousy,  rivalry,  ambition  and  other  passions, 
parties  arose,  of  which  the  slaveholders  had  the  tact  to  avail  them- 
selves. An  alliance  was  soon  formed,  between  slaveholding 
aristocrats,  and  Northern  and  Middle  State  democrats,  on  the  basis 
of  compensation  and  service ;  the  former  to  ensure  pay,  place,  and 
promotion,  the  latter  to  yield  obedience,  and  blind,  unhesitating 
submission.  Under  the  auspices  of  this  coalition,  the  most  malig- 
nant misrepresentations,  falsehoods  and  calumnies  were  invented 
and  issued  fi*om  Southern  and  Middle  State  presses,  countenanced, 
spread  and  exaggerated  by  those  of  the  democracy  in  the  North, 
against  the  administrations  of  Washington  and  Adams.  By  these 
means  the  fiiends  of  both  were  driven  out  of  power,  and  the 
dynasty  of  slaveholders,  under  Jefferson,  commenced.  During 
this  period,  two  principles  came  into  vogue,  the  one  apparent,  but 


not  avowed ;  the  other  avowed  and  acted  upon.  The  old,  approved 
maxim  of  early  times,  in  Massachusetts — "Every  man  for  his 
country,  and  God  for  us  all," — was  superseded,  and  a  new  version 
practically  became  predominant, — "  Every  man  for  himself,  and  as 
to  gods,  ours  are  money  and  power,  to  be  worshiped  and  secured, 
at  whatever  sacrifice."  The  other  maxim  avowed  and  acted  upon 
was,  "  Every  thing  is  fidr  in  poUtics," — ^than  which  there  is  no 
more  demoralizing  principle,  in  a  Bepublic.  It  includes  perversion 
and  concealment  of  truth,  misrepresentation,  calumny,  £dsehood, 
insult,  abuse,  cheating  at  elections,  and  every  effective  principle 
for  the  extension  of  slavery. 

I  have  illustrated,  in  a  recent  publication,  the  manner  in  which 
fiyreign  States  were  admitted  into  the  Union,  without  the  consent 
of  the  <dd  States,  by  an  usurpation  of  power  by  Congress,  so  un- 
constitutional, that  Jefferson  himself,  slaveholder  as  he  was,  started 
bade  He  warned  his  partisans  that  Congress  had  no  such  power, 
that  its  consequences  would  be  an  amiihilation  of  the  obligations 
of  the  constitution  and  make  it  ^  a  dead  letter.'  Yet,  being  appre- 
hensive that  if  the  question  was  submitted  to  the  free  States,  the 
opportunity  of  making  slave  States  in  the  new  territories  might  be 
lost,  he  omitted  to  apply  his  veto  to  the  bill  for  the  admission  of 
Lanimana ;  warning,  at  the  same  time,  his  partisans  to  do  their 
utmost  to  keep  the  consequences  of  that  usurpation  concealed  from 
the  firee  States.  From  this  moment  the  slave  States  knew  that  all 
the  limitations  in  the  constitution  were  annihilated,  that  Congress 
was  thereafter  omnipotent,  and  the  area  of  slavery  might  be  ex- 
tended at  their  will.  To  this  object  their  policy  has,  ever  since, 
been  imceasingly  directed ;  with  what  uninterrupted  success, 
history  will  telL 

It  was  the  mutual  interest  which  resulted  from  the  alliance 
between  slavery  and  democracy,  that  at  first  softened,  and,  in  time, 
changed,  in  Massachusetts,  the  early,  inherent  detestation  of  negro 
slavery.  This  change  did  not  extend  beyond  the  democratic  party. 
But  after  the  lapse  of  twenty  or  thirty  years,  another  element  of 
slaveholders'  influence  was  introduced.  Ijfk  the  course  of  these 
years,  the  profits  arising  from  the  cultivation  of  cotton  in  the 
Southern  States,  changed  the  opinion  of  the  rich  planters  concern- 
ing the  evil  of  slavery,  which  at  first  began  there  to  be  consid- 
ered as  a  good,  and  then  subsequently  as  a  chief  good.    A  like 
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change^  contemporaneously,  came  over  the  free  States,  in  certain 
localities,  where  cotton-spinning  and  cotton-weaving  began  to  be  a 
source  of  wealth,  and  consequently  of  political  power.  This  inter- 
est acquired  strength  with  time  and  prosperity,  and  began  to  be  a 
predominating  influence,  about  the  period  the  whig  party  was 
formed,  constituting  in  truth  the  chief  part  of  its  cement  It 
was  formed  out  of  the  broken  materials  of  the  old  parties,  which 
time  and  circumstances  had  dissolved,  and  was  composed  of  re- 
cently fledged  politicians,  with  a  mixture  of  some  democrats  and 
some  federalists,  who  joined  the  new  party,  not  because  its  prin- 
ciples were  to  their  mind,  but  because  it  was  the  best  in  the 
field.  It  took  the  name  of  Whigs,  not  from  any  affinity  with  those 
of  the  Bevolution,  but  because  the  name  had  a  savor  of  Uber^» 
and  thus  formed  a  convenient  cover  for  those  whose  interests  led 
to  the  support  of  slavery ;  being,  in  respect  of  Uberty, — ^*  lucu» 
a  non  lucendo,**  a  name  without  the  thing.  Boston  became  one  of 
these  localities,  where  the  head-quarters  of  the  whigs  was  estab- 
lished, and  of  course  became  identified  with  the  cotton-spinning 
and  cotton-weaving  interests.  Here,  therefore,  the  interests  of  the 
slaveholder  were  espoused  with  zeal,  under  the  guise  of  upholding 
the  constitution  of  the  United  States,  of  which  the  provision  for 
returning  runaway  slaves,  through  the  self-deception  of  interest, 
began  to  appear  a  most  important  feature. 

The  next  enlargement  of  the  area  of  slavery,  after  the  estab- 
lishment of  the  whig  power  in  Massachusetts,  was  the  annexation 
of  Texas.  The  slaveholders  made  no  concealment,  that  their 
object  was  to  create  new  slave  States ;  that  two  would  be  imme- 
diately annexed,  and  that  the  territory  acquired  would  afford  space 
for  more.  A  treaty  vrith  Texas  having  that  object,  having  been 
rejected  by  the  Senate  of  the  United  States,  Congress  at  once 
overrode  the  treaty-making  power,  and  admitted  Texas  by  the 
authority  of  the  two  branches.  The  atrocity  of  this  usurpation 
awakened  the  sleeping  patriotism  of  the  whig^.  Under  their 
auspices,  a  convention  was  called  in  FaneuU  Hall,  in  which  lead- 
ing whigs  uttered  their  anathemas  against  the  attempt,  denouncing 
it  *^  a  plain  violation  of  the  con§titution ;  that  its  object  was  to 
extend  the  area  of  slavery  and  make  that  institution  permanent, 
declaring  that  Congress  possessed  no  power  to  add  foreign  territory 
to  the  Union,  except  through  the  medium  of  the  treaty-making 


power ;  Uuit  the  prcgect  was  iniquitoiis,  and  a  delibenite  and  mon* 
atroufi  machinatioii  to  secure  the  unlimited  spread  of  slavery^  that 
scourge  and  curse  of  the  human  race."  Besolutions  of  like  tem- 
per and  tenor  passed  the  wh%  legislature  of  Massachusetts.  But 
with  this  clamor  the  courage  and  patriotism  of  the  whigs  oozed 
away.  Texas  was  admitted  by  Congress  by  virtue  of  its  own 
usurped  authority.  The  constitution  proved,  in  the  hands  of 
Congress,  to  be  of  India  rubber  materials,  and  was  readily  stretched* 
over  Texas.  The  patriotism  of  the  whigs  proved  equally  elastic. 
Thqr  at  onoe  declared,  by  language  and  acts,  that  they  were  ready 
to  take  the  Union,  however  bounded. 

Thia  unqualified  acquiescence  in  the  policy  of  daveholders  was 
an  aaaurance  to  th^n  that  the  patriotism  of  the  whigs  would 
tttetoh  as  &r  as  the  growth  of  cotton  could  be  extended.    On  the 
basiB  of  this  encouragement,  they  immediately  put  in  train  a  war 
with  Mexico,  for  the  &rther  extension  of  the  area  of  slavery.    At 
the  first  notice  of  this  design,  the  patriotism  of  the  whigs  took 
fire,  and  hla2Eed  out  in  flames,  crackling  with  ''  violated  constitu- 
tioiis,"  '*  dissolutions  of  the  Union,"  '*  perpetuation  of  slavery," 
and  ''the  duty  of  the  free  States  not  to  submit"    In  defiance  of 
these  wind-guns,  war  with  Mexico  was  declared.    And  notwith- 
standing the  air  yet  resounded  with  the  roar  of  those  mimic  thun- 
derbolts, the  whigs  did  submit    A  whig  Crovemor  of  Massachu- 
setts assiated  the  slaveholders  with  volunteers.     Victories  were 
obtained,  and  a  whig  House  of  Bepresentativea  of  Massachusetts 
voted  thanks  for  them  to  General  Taylor,  which  a  remnant  of  old- 
ftshioned  patriotism  led  the  Senate  to  reject    With  these  succes- 
sive displays  of  whig  spirit,  the  people  of  Massachusetts,  who 
were  not  identified  with  cotton,  or  democracy,  were  naturally  dis- 
gusted. 

Similar  feelings  were  excited  by  the  subsequent  course  of  the 
whigs,  under  the  apparent  lead  of  Daniel  Webster.  I  shall 
refer  to  these  events  with  reluctance.  No  man  can  have  less  dis- 
poeidon  to  diminish  the  lustre  of  his  name«  No  one  can  have  a 
more  fixed  determination  to  speak  iSreely  and  fearlessly  truths,  im- 
portant and  usefiil  to  be  known,  oonceming  his  public  course  and 
character.  Mr.  Webster  was  ten  years  my  junior.  He  entered 
Congress,  fiom  New  Hampshire,  in  1813 ;  the  same  year  I  re- 
ogned  my  seat,  after  having  served,  as  Bepresentative  fi-om  the  town 
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cf  Boston,  eight  years.  Our  first  oflSdal  connection  occurred  in 
1819,  when  we  were  elected  members  of  a  committee,  appointed 
by  the  inhabitants  of  Boston,  to  prepare  a  memorial  to  Congress 
on  the  subject  of  the  prohibition  of  slavery  in  the  new  States, 
caused  by  the  proposed  admission  of  Missouri.  The  manorial 
prepared  was  either  wholly,  or  chiefly  drafted  by  Mr.  Webster. 
But  whether  so,  or  not,  his  name  was  subscribed  to  it,  and  it  had 
his  unqualified  assent  In  it  the  following  principles  were  asserted 
and  maintained  by  able  arguments. 

1.  T%ai  Ckmgress  had  the  anutiMicnal  power  to  prokibk  da- 
very  in  the  new  States,  and  that  to  make  Mueh  prohibitum  wa$  both 
juBt  and  politic. 

2.  Tluxt  the  inconvenience  and  danger  of  a  slave  population  had 
become  apparent,  and  that  it  became  the  justice  and  wisdom  of  the 
national  councils  to  prevent  the  further  progress  of  this  great  and 
serums  evU. 

3.  TTuit  by  opening  extensive  and  fertile  fields  as  a  new  market 
for  slaves,  government  would  become  parties  to  a  traffic  which,  by 
many  acts,  passed  successively,  for  many  years,  it  had  denounced  as 
impolitic,  unchristian  and  inhuman. 

4.  That  a  strong  feeling  existed  in  Massachusetts  of  the  is^us" 
tice  of  any  toleration  of  slavery,  which  circumstances  had  entailed 
on  a  portion  of  the  community,  but  which  to  permit,  in  a  new  caunr 
try,  would  be  to  encourage  fraud,  rapacity  and  violence. 

In  my  conversatious  with  Mr.  Webster  on  t\ie  construction  of 
that  memorial  and  on  other  occasions,  our  concurrence  in  opinion 
on  the  subject  of  slavery  was  manifested ;  and  I  was  highly  grat- 
ified by  his  repeated  expressions  of  direct  approbation  of  my  lan- 
guage and  course  in  Congress,  in  1811,  on  the  passage  of  the  bill 
for  the  admission  of  Louisiana  into  the  Unicm.  Our  coincidence 
in  opinion  on  this  subject,  was  confirmed  by  the  tenor  of  all  his 
public  discourses,  for  more  than  thirty  years.  During  that  period, 
I  witnessed  with  pleasure  and  admiration  the  evidence  of  his 
talent,  and  the  triumphs  of  his  genius.  I  regarded  him  as  a  lumi- 
nary of  the  first  magnitude,  destined,  in  due  time,  to  become  the 
ruling  star  of  our  Union.  Had  I  been  asked,  on  the  morning  of 
the  7th  of  March,  1850,  how  my  opinions,  on  the  subject  of 
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Blavery,  coincided  with  his,  I  shoidd  have  deemed  myself  justified 
in  replying  with  mingled  pleasure  and  pride  that ''  they  %vert  tderi- 
WieoiL"    And  on  that  day  had  I  seen  Orion  or  Arcturus  fall  from 
heaven  and  turn  to  dust  and  ashes  at  my  &et,  I  could  scarcely  haye 
been  more  astonished  than  at  the  sudden  descent  of  Mr.  Webster 
from  the  lofty  station  he  had  always  before  occupied,  as  the  cham- 
pion of  the  free  States.    The  discrepancy  of  that  speech  with  his 
previous  political  course  and  opinions,  combined  with  the  approx«- 
imation,  at  no  distant  period,  of  an  election  of  President  of  the 
United  States,  and  also  with  the  well  known  strong  desire  of  Bos- 
ton whigs  to  see  him  in  possession  of  that  station,  led  many  to 
entertain  the  idea  that  this  change  of  course  and  policy  was  noth- 
ing else  than  a  headlong  dash  at  that  office.     The  presses  and 
language  of  the  slaveholders  manifested  the  same  opinion ;  but  I 
thought  too  highly  of  the  intellectual  greatness  of  Mr.  Webster, 
and  of  his  own  consciousness  of  it,  to  coincide  in  these  sentiments. 
I  attributed  the  change  in  his  political  course  to  his  obligations  to 
the  party  which  supported  him.     like  too  many  of  our  public 
men,  he  combined  professional  relations  and  interests,  with  those  of 
the  statesman, — an  union  which,  when  known,  never  fidla  to  weaken 
the  public  confidence  in  the  independence  of  his  course ;  leaving 
it  doubtful,  in  the  pubHc  mind,  whether  the  interest  of  chents  or 
of  the  clique  which  rewards  him,  predominates  over  his  political 
path,  and  rendering  it  difficult  even  for  the  individual  himself  to 
dtitenniiie,  whether  public  interest  or  private  obligations  most 
influence  his  course.     Self-reliant  as  Mr.  Webster  was,  he  never 
would  have  ventured  on  such  a  change  in  his  language  and  views, 
as  a  public  man,  unless  he  had  been  previously  assured  of  support 
from  those,  to  whom  he  wished  to  make  his  course  accceptable. 
Accordingly,  immediately  after  the  speech  of  the  7th  of  March^ 
1850^  it  was  publicly  asserted,  in  this  vicinity,  generally  believed, 
and  has  never,  as  I  have  heard,  been  contradicted,  that  previous  to 
its  delivery  Mr.  Webster  addressed  by  letter  to  one  or  more  lead- 
ing whigs,  or  through  the  telegraph,  the  following  direct  question : 
"  How  &r  may  I  go  on  the  subject  of  slavery,  and  be  supported  by 
the  whigs  ?  "  and  that  the  reply  returned  was, ''  Gro  as  fiu:  as  you 
please^  and  you  may  be  assured  of  our  support*'    Whether  these 
were  the  exact  terms  of  the  question  or  the  answer,  I  am  not  able 
to  state ;  but  this  report  reached  me  through  such  channels  that  I 
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have  never  doubted  it  yraa  in  some  degree  true.    Its  entire  aoca- 
xacy  is  mumportant  to  my  present  purpose. 

That  speech  did  leoeiYe  the  unqualified  approbation  and  support 
not  only  of  most  of  the  leaders^  but  apparently  of  a  great  propor- 
tion  of  the  whigs.  A  paper  expressing  that  approbation  and 
support,  was  drcttlated  and  signed  not  only  by  the  dke  of  the 
whigs,  but  by  nearly  a  thou8an4  others,  who,  dazzled  by  the  splm- 
dor  of  the  speaker's  tslmts,  were  unwilling  to  refuse  to  join  the 
multitode  in  improving  a  speedi  the  bearings  and  consequences  of 
which,  events  have  proved,  they  could  not  have  sufficiently  consid- 
ered and  did  not  understand.  A  justly  esteemed  gentkman  of  the 
bar,  was  found  willing  to  congratulate  Mr.  Webster,  in  the  presence 
of  an  enthusiastic  multitude,  assembled  in  Bowdoin  Square,  on  the 
wisdom  and  patriotism  of  that  speech.  To  which  he  responded 
amid  the  applauses  of  the  crowd  assembled  on  the  occasion,  witl^ 
appropriate  expressions  of  thankfulness,  which  were  unquestiona- 
bly heartfeU.  He  weU  knew  the  nature  and  probable  consequen- 
oes  of  that  speech  and  was  glad  enough  to  go  down  to  future  times 
with  so  many  responsible  endorsers ;  many  of  whom  had,  by  their 
signatures,  nailed  themselTes  down  to  the  counter  for  many  things 
it  contained,  which  though  current  at  the  time,  would  not  be 
receiyed  as  true  coin  by  posteritf •  Notwithstanding  these  demon- 
strations of  approval  and  of  fellowdup  of  opinion  by  such  multi* 
tudes,  that  speech,  in  my  judgment,  was  at  that  time,  and  is  at  this 
daj,  regarded  l^  a  majority  of  the  people  of  Massachusetts  as  net* 
ter  that  of  a  statesman  or  a  patriot ;  and  that  such  will  be  the 
dednon  of  future  times,  when  the  passions  and  influences  of  the 
present  day  shall  have  passed  away,  I  cannot  doubt  I  leave  the 
truth  of  this  opinion  to  the  test  of  time.  My  present  object  only 
is,  to  adduce  the  unqualified  support  by  the  whigs  of  this  speech  of 
Mr.  Webster,  as  one  prominent  cause  of  that  loss  of  popularity  and 
power,  which  they  acknowledge.  To  more  recent  demonstrations 
of  the  whigs,  tending  to  the  same  result,  I  shall  only  briefly  allude. 

The  first  of  these  is  their  course  in  respect  to  the  Nebraska  and 
Kansas  act,  and  the  repeal  of  the  Missouri  compronnse,  both  of 
which,  according  to  the  all^ations  of  slaveholders,  were  included 
in  the  compromise  of  1850 ;  of  which  Mr.  Webster's  7th  of 
March  speech  of  that  year  was  the  ground-work.  On  the  avowal 
of  this  policy,  the  whigs,  as  on  former  like  occasions,  broke  forth 
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in  remonstraaces^  resolutions,  indignant  denials  that  any  authority 
for  those  acts  were  derived  from  the  fugitive  slave  law  of  1850,  or 
from  the  proceedings  under  it 

To  these  verbal  demonstrations,  acquiescence  soon  succeeded, 
and  the  wbigs  are  apparently  now  preparing  to  stretch  their  elastic 
patriotism  so  as  to  take  in  Kansas  as  a  slave  State,  if  Buchanan 
gets  possession  of  the  Presidential  chair.  Their  nomination  of 
Fillmore  withdraws  votes  from  Fremont  as  effectually  as  if  they 
voted  for  Buchanan,  and  enables  them  to  escape  from  the  odium  of 
being  subject  to  the  influence  of  slaveholders,  and  to  unite  with 
them  in  the  cry  of  sectionalism.  Their  speeches  and  caucus  resolu- 
tions manifest  a  comparative  indifference  to  the  outrages  on  Mr. 
Sumner  and  the  free  citizens  of  E^sas.  All  these  fiicts  are  symp* 
tomatic,  and  have  compelled^  it  is  believed,  a  majority  of  the  citi* 
seens  of  Massachusetts  to  the  conclusion,  that  the  present  remnants 
-of  the  whig  party  are  no  longer  true  supporters  of  constitutional 
liberty,  but,  in  truth,  representatives  of  the  united  interests  of  cot- 
ton-growers and  cotton-spinners,  and  being  nothing  else,  in  this 
Union,  but  the  northern  wing  of  the  slave  power.  The  nature 
and  origin  of  this  interest  resulting  from  cotton,  is  graphically  set 
forth  in  Mr.  Webster's  speech  of  7th  of  March,  1850,  as  it 
respects  the  South,  and  it  also  happily  shadows  forth  the  nature 
and  growth  of  the  twin  cotton  interest  in  the  North.  "  At  the 
tine  of  the  adoption  of  the  Constitution,"  Mr.  Webster  states,  in 
that  speech,  "  there  was  entire  coincidence  and  concurrence  ofsenti* 
ment  on  the  subject  of  slavery,  between  the  North  and  the  South  "— -*- 
'^  in  both  it  was  regarded  as  a  moral  and  social  evil ; "  but  ^  sla* 
very  is  not  regarded  in  the  South  now,  as  it  was  then" — " S  has 
now  become  an  institution,  a  cherished  institution,  in  that  quarter ;— - 
no  evil, — no  scourge, — but  a  great  religious,  social  and  moral  bless^ 
ing"  This  statement  of  Mr.  Webster  is  true, — ^perfectly  so.  The 
cause  of  this  change  of  opinion,  on  the  subject  of  slavery,  he 
attributes,  and  justly,  "  to  the  rapid  growth  and  sudden  extension 
of  the  cotton  plantations  of  the  South,  which  gave  a  new  desire  to 
promote  slavery, — to  spread  it,  and  use  its  labor"  Of  conse* 
quence,  says  Mr.  Webster,  "  there  grew  up  an  eagerness  for  other 
territory, — a  new  area,  or  new  areas  for  the  cultivation  of  the  cot- 
tan  crop,  and  measures  leading  to  this  result,  were  brought  about 
rapidly,  one  after  another,  under  the  lead  of  Southern  men  at  the 
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head  of  the  government,  they  haieing  the  mtgerUy  m  hoA  branches 
of  Cangreu  to  aceompUeh  their  endi.**  After  such  a  statement 
of  the  origin  and  progress  of  slayerj,  it  might  haye  been  eacpected 
that  a  Senator  £rom  Massachusetts  would  have  said  something  of 
the  iniquity  and  injustice  of  this  policy ;  something  concerning 
the  counterbalancing  of  the  profits  of  cotton  by  the  moral  effects 
of  slavery  on  the  character  of  the  master,  on  the  social  improve- 
ment and  civilization  of  the  human  race,  and  on  the  resultii^ 
duties  and  dangers  of  the  free  States. 

But  instead  of  such  views  or  sentiments^  he  thus  proceeds : 
'*  There  it  tio  generation  of  mankind  whose  opbdom  are  not  mbr 
ject  to  be  influenced  by  what  appears  td  them  their  present  emergent 
and  exigent  interests.  lin^ute  to  the  SoiUh  no  particular  selfish 
miew  in  the  change  which  has  come  ^aver  her.  lunpute  to  her  no 
dishonest  view,  AU  that  has  happened  has  been  natural  It  has 
followed  those  causes,  which  always  influence  the  human  mind  and 
act  upon  itJ*  I  make  no  comment  on  this  apologetic  extenuation 
of  the  extension  of  slavery.  I  refer  to  it  only  because,  in  this 
graphic  statement  of  the  progress  of  slavery  in  the  South,  he  gives 
an  equally  graphic  delineation  of  its  growth  in  the  affections  of  the 
inhabitants  of  particular  localities  in  the  free  States.  With  the 
multiplication  of  cotton  plantations  in  the  slave  States,  spinning 
jennies  multiplied  in  the  free  States,  particularly  in  the  Northu 
According  to  Mr.  Webster,  self-interest  ''always  influences  the 
human  mind  and  acts  upon  it  This  is  natural ;  of  course  there 
is  in  it  nothing  selfish,  nothing  dishonest,"  in  keeping  a  whole 
race  of  men  slaves,  because  it  is  for  the  interest  of  the  South* 
For  the  same  reason,  there  is  nothing  disgraceful  or  anti-patriotic  in 
the  North,  in  giving  aid  to  the  slave  States ;  seeing  that  the  cotton* 
growing  and  cotton-spinning  interests  are  identical.  That  a  change 
of  feeling  and  opinion  in  certain  localities  in  the  North,  concern- 
ing the  institution  of  slavery,  did  take  place,  about  the  same  time 
that  the  extensive  culture  of  cotton  raised  the  value  of  slave  labor 
in  the  South,  was  apparent  to  any  one  who  looked  independently 
upon  the  course  of  events  and  opinions ;  and  that  this  change  did 
create  a  strong  disapprobation  among  that  part  of  the  people  of 
Massachusetts,  among  whom  the  cotton  influence  did  not  operatej 
is  undeniable.  The  party  called  the  whigs,  confident  in  their 
talents,  their  wealth,  and  their  private  virtue,  were  active  in  meas* 
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iires  tending  to  aid  and  encourage  the  slayeholders^  and  thus  deep* 
eoed  and  strengthened  the  belief  in  the  people  of  Massachusetts, 
copcenung  the  identity  of  their  respective  interests. 

I  have  been  led  to  these  animadversions,  and  subsequently,  to 
this  publication,  firom  a  deep  and  irrepressible  sense  of  public  duty, 
resulting  from  the  conduct  of  the  whigs,  and  of  the  language 
used,  and  the  measures  adopted  in  their  several  recent  conventions, 
having  for  their  objects,  to  guide  and  influence  the  people  of  Mas- 
sadiusetts  in  their  approaching  Congressional  and  State  elections. 
Their  conduct  in  bringing  forward  Mr.  Fillmore  as  candidate  for 
the  Presidencyi  and  Mr.  Donelson,  an  embodim^it  of  the  slave- 
holders,  as  Vice  President,  under  circumstances  in  which  they 
dared  not  openly  support  Mr.  Buchanan,  with  no  other  purpose 
than  that  of  forming  a  nucleus,  around  which  democracy  might 
unite  with  congenial  whigs,  and  thus  give  efficient  aid  to  the 
slaveholders,  without  any  appearance  of  subserviency  to  them, — 
their  general  silence  in  all  their  conventions,  in  relation  to  the 
outrage  upon  Mr.  Sumner,  and  the  readiness  with  which  some  of 
them  adopted  the  views  and  language  of  slaveholders,  in  respect 
of  that  outrage,  and  those  at  Elansas,  combined  with  their  studied 
endeavors,  in  their  several  conventions,  to  keep  both  out  of  the 
sight  and  minds  of  the  people  of  Massachusetts,  are  sufficiently 
indicative  of  their  policy ;  of  which  their  language,  in  those  con- 
ventions, are  corroborative  evidences.     I  sha)k  allude  only  to  two 
instaaces.    One  of  their  leaders,  (Mr.  Stevenson,)  on  the  3d  of 
October,  expressed  the  hope  that  *^  Boston  would  be  represented,  in 
the  neat  Congress,  by  a  man  toko,  whUe  giving  expression  to  the 
sentiments  of  Massachusetts  in  national  affairs,  toill  not  give  offence 
to  others.**    Another  whig  leader,  (Mr.  Lord,)  on  the  8th  of 
October,  referring  to  Mr.  Burlingame's  reply  to  Brooks,  said,  '^  We 
need  not  send  men  to  Congress  as  buUies  and  blackguards,  but  men 
who  wUl  neither  be  insulted  themselves,  nor  unU  say  any  thing  that 
will  give  insult  to  others**    These  expressions  of  these  known 
leaders  of  the  whig  party,  taken  in  connection  with  the  subsequent 
proceedings  of  these  whig  conventions,  render  it  obvious  that 
these  insinuations  were  intended  to  apply  to  Mr.  Burhngame,  and 
perhaps  to  Mr.  Banks,  both  of  whose  political  paths  have  been 
obnoxious  to  cotton-growers  and  cotton-spinners.     The    plain. 
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undeniable  policy  of  the  whigs  being  to  remove  one,  if  not  both 
these  men  from  Congress,  and  to  suggest  a  general  tone  of  policy 
to  the  electors  of  the  other  districts,  to  send  to  that  body,  as  their 
representadres,  men  who  will  be  acceptable  to  the  slaveholders, 
and  to  avoid  all  such  as  possess  the  same  truth  and  fearlessness  of 
temper  and  spirit  Now  there  is  no  duty  more  plain  and  incum- 
bent, on  the  free  States,  at  a  crisis  like  the  present,  than  to  send 
men  to  Congress  who  have  no  peculiar  interests  in  common  with 
slaveholders  ;^men  faithful  to  the  great  interests  of  liberty  and 
humanity,  and  who,  if  doomed  to  meet  **  blackguards  "  on  the 
floor  of  Congress,  will  not  flinch  from  fulfilling  their  duties,  in 
language  adapted  to  the  subject,  their  adversaries,  and  the  occasion. 

I  have  been  chiefly  led  to  these  animadversions  and  to  this  pub- 
lication, from  a  deep  sense  of  the  wrong  and  injustice  done  to  one 
or  both  of  these  Bepresentatives  from  Massachusetts,  in  the  plain 
insinuations  made  against  them  in  those  whig  conventions  and  the 
course  of  proceedings  feimded  upon  them.  I  have  no  personal 
acquaintance  with  Mr.  Banks,  nor  Mr.  Burlingame ;  and  have  no 
recollection  of  having  ever  seen  either  of  them.  I  have  no  affinity 
with  their  previous  political  course.  But  there  are  certain  great 
principles,  which  lie  at  the  foundation  of  National  prosperity  and 
State  character,  which,  if  any  people  deliberately  violate,  their 
punishment  is  certain,  and  the  justice  of  Heaven  will  not  long  be 
delayed.  One  of  these  great  principles,  applicable  to  Bepublics, 
is,  that  if  a  people  ^uld  be  well  served,  they  must  be  true  to 
those  who  serve  them  ;  when  representatives  are  fidthful  to  their 
duties,  their  constituents  must  be  fiiithful  to  their  representatives, 
and  not  permit  rival  interests  and  rival  aspirants  to  make  them 
unmindful  of  their  obligations  to  those  who  have  honorably  upheld 
the  true  interests  and  character  of  their  country.  No  man  can 
doubt  that  the  insinuations  included  in  the  language  above  quoted, 
were  intended  to  apply  either  to  Banks  or  Burlingame,  or  to  both, 
implying  as  the  ground  for  their  being  superseded,  that  they 
had  given  just  offence  to  the  slaveholders,  to  propititiate  whom 
others  must  be  sent. 

I  think  I  do  no  injustice  to  those  two  whig  leaders,  when  I 
take  it  as  indubitable,  that  those  insinuations  were  intended  to  be 
applied  to  one  or  both  of  these  Bepresentatives.  Under  this 
impression,  I  use  the  right,  incident  to  every  citizen  in  a  republic. 
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to  ezprefis  opinions,  in  direct  opposition  to  the  charges  those  insinua- 
tions imply.    Mr.  Burlingame  being  the  individual  apparently 
the  most  obnoxious  to  these  leaden,  I  shall  ezdnaiTely  adi^  my 
defence,  to  the  language  used  by  him  in  his  speech,  delivered  in 
Congress,  on  the  81st  of  June  k»t,  to  which  those  insinuations 
most  evidently  were  intended  to  apply.    In  opposition  to  which,  I 
nwwutain  that  that  speech,  in  the  drcumstanceef  under  which  it  was 
delivered,  was  timely,  just,  appropriate  and  honorable,  and  which, 
if  the  people  of  Massachusetts,  at  the  ensuing  elections,  £adl  to 
support,  they  mil,  thus  &r,  in  my  judgment,  be  disgraced,  in  all 
time,  pieeent  and  future.    In  it,  Mr.  Burlingame  defends  Massa- 
chusetts against  gross  misrepresentations  and  slanders,  with  equal 
truth  and  abiH^ ;  refuting  both,  with  reference  to  past  history  and 
the  present  times,  evidencing  research,  judgment  and  tact     In  it 
he  speaks  of  freedom  and  slavery,  in  a  spirit  and  in  terms  in 
which  they  ought  to  be  spoken  of  everywhere.    He  arraigns 
Fresidsnt  Fierce  before  the  bar  of  public  opinion,  in  language  at 
QDoe  severe,  appropriate,  just  and  parliamentary.   He  spoke  of  Kan- 
sas and  the  Emigrant  Aid  Society  according  to  truth  and  in  a  right 
spirit    He  turned  into  weU  deserved  ridicule  the  abusive  rodo- 
montade directed  by  slaveholders  against  the  fermers  of  Massachu* 
setts  and  the  operatives  in  her  manufactories,  doing  full  justice  and 
giving  ample  praise  to  those  faithful,  intelligent  and  laborious 
classes,  whom  slaveholders  are  accustomed  to  decry  and  speak  of 
as  inferior  in  the  scale  of  being  as  their  own  negroes.     Is  it  for  a 
speech  so  fuU  of  truth,  of  jusdoe,  of  power,  that  Mr.  Burlingame 
IB  to  be  disdiarged  by  hk  constituents?    ShaU  South  Carolina 
honor  with  rewards  and  ovations.  Brooks,  for  being  the  champion 
of  slavery,  whom  history  will  record  as  being,  in  principle  and  act, 
but  little  above  the  level  of  an  assasrin  ?    Shall  Massachusetts 
dismiss,  in  disgrace,  Mr.  Burlingame,  who  has  proved  himself  the 
diamjaon  of  liberty,  the  fi^thful  defender  of  her  character  and 
honor  ?    If  such  be  the  result  of  the  ensuing  elections,  there  will 
be  no  need  of  further  evidence,  that  the  spirit  of  the  fethers  of  the 
revolution  has  evaporated  in  transmission.    The  speech  of  Bur- 
Ktigmnft  was  timely,  fiithful,  appropriate,  and  as  a  citizen  of  Mas- 
sachusetts, my  hope  and  prayer  is,  that  he  may  be  returned  to 
Congress,  at  the  coming  election,  and  with  him,  as  many  more  of 
like  temper  and  spirit,  as  can  be  obtained. 
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A  sense  of  public  duty  has  oompelled  me  to  present  to  mj 
fellow-citizens  these  important  truths,  to  be  considered  and  weighed 
by  them  now  and  in  future,  concerning  the  identity  of  the  cotton* 
growing  and  cotton-spinning  interests.  Of  this  last  I  consider,  at 
this  time,  the  whig  party  little  else  than  an  embodiment  Under 
its  influence,  Massachusetts  has  been  led  into  a  course  of  policy, 
which  has  made  her  the  reproach  and  ridicule  of  slaveholders, 
while  she  has  been  a  pander  to  their  power  and  contributed  to 
their  success. 

For  many  years,  though  not  connected  with  politics,  I  have  on 
all  State  questions  voted  for  whig  candidates.  I  recognize,  in  that 
party,  many  valued  friends,  the  excellencies  and  exemplariness  of 
whose  private  virtues  I  acknowledge  ;  among  whom  I  gladly  in- 
clude the  individual  whom  the  whigs  have  selected  as  the  rival 
candidate  of  Mr.  Burlingame,  and  of  whom  I  rejoice  to  speak  as 
eminent  in  all  the  qualities  and  virtues  which  do  honor  to  the  man 
and  the  citizen ;  and  from  whom  I  have  received  evidences  of 
friendship,  which  I  have  pleasure  in  acknowledging. 

If,  as  it  is  said,  the  hope  of  whig  success,  in  this  nomination,  is 
the  expectation  of  aid  from  the  democratic  party,  to  whom,  as  well 
as  to  the  slaveholders,  the  disgrace  of  Burlingame  would  be  highly 
gratifying ;  then,  I  affirm,  no  event  could  be  more  symptomatic  of 
the  corrupted  spirit  of  the  times.  In  a  Republic,  there  can  be  no 
more  certain  omen  of  the  deteriorated  spirit  of  liberty  than  the 
union  of  capital  with  democracy,  in  support  of  the  power  and 
interests  of  slavery.  History  impresses  no  truth  more  univer- 
sally and  forcibly,  than  that  the  first  stage  of  moral  deterioration, 
in  a  free  State,  is  that  period  when  wealth  becomes  the  predomi- 
nating influence,  and  takes  the  control  of  public  affidrs.  When 
wealth  comes  into  power,  the  spirit  of  liberty  never  fails  to  go  out 
No  man  can  have  watched  the  course  of  events  in  this  Union  for 
the  past  fifty  years,  without  perceiving  that  the  great  prosperity 
of  the  free  States  has  gradually  dimimshed  and  deteriorated  that 
love  of  freedom  which  was  bequeathed  to  them  by  the  founders  of 
the  Republic. 

May  the  result  of  the  coming  election  prove  that  the  spirit  of 
the  Others  still  presides  over  the  destinies  of  their  sons  ! 
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T»  Of  EMUur  •f  tkM  8M(«fi  DaUf  JdoerdMen^ 

My  Dim  Bb:  Ib  these  daji  el  heated  dteuMlon  and 
^laelawatfam  aliout  the  WMsaUed  "Pwwmal  libmrty 
Imw^,"  aod  the  poaltion  and  doty  of  the  State  eonoeni- 
iag  them;  and  when  popular  inflnanee  la  invoked  upon 
the  Legielatare  to  proenre  their  repeal,— it  it  certainly 
dealrable  that  we  have  aoenrate  knowledge  of  them, 
that  we  mar  *peak  and  aet  intelligently}  and  that, 
while  aooh  oooeenlons' shall  be  made  as  shall  be  reason- 
ably reqalred,  there  msy  be  none  InTolTing  the  saerlfloe 
of  aoyjnat  mnaiment  of  personal  flreedom,  nor  any  In 
auamlng  ftar,  aer  to  H»peaee  unreasonable  anger,  or  oth- 
arwlae  too  eoet^  fbr  herereditin  the  history  of  the  times. 

Aad  baring  reoeatly  given  attention  to  this  snbjeet,  in 
order  to  satisQr  myself  and  to  enable  me  to  answer 
daOy  inqnlriee,  and  so  been  led  to  prepare  the  aooompa- 
nyt^  "Beading  upon  the  Personal  Liberty  Bill  of  Mas- 
aaefaoaetts,**  I  submit  it  Ibr  your  paper,  if  you  shall  think 
ttvorth  ipnblieatioa. 

li  vae  not  written  in  refbrenoe  to  the  recent  appeal 
"  to  tlia  Citiiens  of  Massaehusetts,"  the  greater  portion 
hmwfa^  been  completed  before  any  knowledge  of  that 
doeaokent.  Nor  is  it  now  oifered  as  in  reply,  although  some 
parte  bare  been  remodelled  and  sTfew  additions  made,  in 
order  to  a  ftill  consideration  of  some  subjects  in  the 
lig^ta  there  unexpectedly  presented.  Btill  less  is  it 
pioahred  tat  the  purpose  of  preveatiag  any  sueh  repeal 
«r  mndfflnatlon  of  those  enactments,  as  the  true  dignity 
State  and  a  flriendly  spirit  of  conciliation  towards 
States  may  call  for;  but  only  for  the  purpose  of 
to  a  ftJr  understanding  of  them}— it  being  be- 
llered  that  a  dispassionate  consideration  will  be  more 
allbftml  for  sndi  repeal  or  modification  than  un- 
qvallflad  aad  unreasonable  denunciation  of  them  or  of 
ihelr  amtiters. 

Tlba  obvioas  Imposslhlltty  that  any  man  could  hope  to 
baliafeened  to  in  opposition  to  opinions  announced  l^ 
■wthfffftty  in  naows  and  inliuenoe  so  overwhelming  as 
that  apBcal  imports,  any  Ikrther  than  the  intrinsic  ver- 
iiy  aad  reasonableness  of  his  views  may  demand  andi- 
aaea,  mwsi  relieve  me  from  the  charge  of  presumption 
la  thvs  endeavoring  to  contribute  my  mite  to  the  stock 
of  p«hlle  taAmaatlon  upon  this  interesting  topic. 

Tow*  fUthftelly,         CaAauH  Q.  LoBUfO. 
D90.9T,  1800. 


NUMBBR  I— HABEAS  00BFII8. 

Tlie  claoae  in  the  oonstitution  of  th<  United 
States,  the  foundation  of  all  disouasion  of  this  sah- 
ject,  ia  in  the  following  words.  Art.  V.  §  2: — 

"No  person  held  to  service  or  lahor  in'  one  Stats 
under  the  laws  thereof,  escaping  into  another,  shall, 
in  consequence  of  any  law  or  regalation  therdn,  he 
discharged  from  such  service  or  labor,  but  shall  bs 
delivered  up  on  claim  of  the  party  to  whom  sneh 
service  or  Uibor  may  be  due." 

And  the  Supreme  Court  of  the  Unitsd  States,  in 
the  ease  Prigg  v.  Gomm.  of  Peons.,  10  Peters  539, 
at  p.  614,  decided  that  "under  and  in  virtue  of  this 
clause  the  owner  of  a  slave  is  clothed  with  ^lUt're 
auihorifyt  iu  every  StaU  in  the  Union,  to  §eize  and 
reca^ure  his  slave,  wherever  he  can  do  it  without 
any  breach  of  the  peace,  or  any  'illegal  violence: 
that  the  clause  may  properly  be  said  to  execute  it^ 
itlff  and  to  require  no  aid  from  legielaUon,  StaU 
or  naUonal:  and  that  Congress  possesses  exclueive 
power  to  provide  by  law,  when  and  under  what  cir- 
OQfflstanioes  the  possession  of  the  owner,  q/ter  it  i$ 
obtained^  shall  be  conclusive  of  his  right,  so  as  to 
preclude  any  further  inquiry  or  examinohon  into 
it  by  the  local  tribunaU  or  otAenoiie,  while  tha 
slave,  in  possession  of  the  owner,  is  in  transitu  to 
the  State  firom  which  he  fled:  and  that  H  excluded 
all  State  legislation  upon  the  sulijeot:  so  that  no 
one  could  modify  it  by  its  own  legislation,  or  im- 
pede  the  exeeulioa  of  any  law  of  Congress  upon  the 
sul^eot  of  fugitive  slaves:  and  that  all  statute  regu- 
lations upon  that  sutgect  in  the  States  were  null  and 
void." 

The  same  doctrine  has  been  repeatedly  affirmed 
by  the  Sup.  CoYirt  of  the  IT.  S.  Jones  v.  Van 
Zandt,  1847,  5  Howard,  239;  Moore  v.  Stote 
of  Illinois,  1892, 14  Howard  13,  and  was  recognised 
by  the  supreme  court  of  Massachusetts  in  Common^ 
Vfealih  V.  Tracy,  (1843,)  5  Met  947. 


It  mxud  therefore  be  tasamed  that  under  the  eon* 
•titatioii  of  the  United  Btatee,  and  notwithstanding 
and  independently  of  all  legialation.  State  or  na> 
ttonal,  the  owner  of  a  fogitiTe  slare  haa  the  right  to 
aeiie  and  hold  him,  and  remoTe  him  from  the  State 
wherein  the  seiiore  is  made,  and  to  nee  all  neoesaary 
force  for  that  porpose:  provided,  that  he  be  not 
guilty  of  any  breach  of  the  publio  peace  in  so  doing. 
Bat  it  is  obyioos  that  the  only  eflfect  of  this  limita- 
tion, or  rather  qaaliftcation  of  his  ri^ht,  ia  to  render 
him  liable  ciyilly  or  criminally  for  each  breach  of 
the  peace,  bat  would  not  defeat  hia  right  of  poaaes- 
■lon,  although  thoa  obtained,— any  more  than  the 
right  of  an  owner  to  retain  poaaeaaion  of  any  chat- 
tel belonging  to  him,  would  be  defeated  by  the  cir- 
oumatance  that  he  had  uaed  unduly  violent  meana 
to  obtain  it. 

And  thia  eight  of  immediate  manucaption  by  the 
owner,  or  hia  agent,  it  ia  well  known,  ia  constantly 
exerciaed  in  Ohio  and  other  border  Statea  and  in  the 
slaye  Statea,  aa  waa  atated  by  Mr.  Donglaa  in  hia 
speech  on  the  elerenth  of  thia  month  in  the 
Senate  of  the  United  Statea,  in  which  he 
said  that  in  nineteen  out  of  twenty  oaaea  in 
lUinoia,  fiigitiTe  alavea  were  taken  and  carried 
back  without  any  proceaa  whateyer;  and  haa 
recently  been  aaaerted  in  the  aeixure,  and  trana- 
portation  from  New  Tork  of  a  mulatto,  who, 
if  the  printed  reporta  are  true,  waa  a  free  man  by 
the  lawa  of  that  State,  having  been  taken  by  hia 
maaterinto  a  free  State  and  never  having  aubae- 
quently  been  in  that  in  which  he  waa  held  in  davery. 

Congreaahaa  undertaken  to  legialate  upon  the 
subject,  and  provide  for  the  manner  in  which  the 
master  may  aeize  hia  alave,  and  hia  protection  in  the 
poaaeaaion  of  him  while  in  tranaitu  to  hia  own  State, 
by  the  act  of  1850,  chap.  60,  known  aa  the  Fugitive 
Slave  Act  And  thia  act  and  the  prerioua  one  of 
1793  have  been  recognised  aa  conatitutional  by  the 
Supreme  Court  of  the  United  States  in  the  caaea 
above  cited,  and'in  caaea  Ableman  v.  Booth  and  U. 
S.  V.  Booth,  21  Howard  dQ6,  and  by  the  Su- 
preme Court  of  thia  Commonwealth  in  Sims'a  caae, 
7  Cuahing  285,  and  must  therefore  be  ao  considered 
for  the  purpoaeaof  thia  diacuaaion. 

The  proriaiona  of  thia  act,  material  to  thia  inqui- 
ry, authorize  the  appointment  of  Commiaaioners  by 
the  Circuit  Courta  of  the  United  Statea,  with  power 
toiaaue  a  warrant  for  the  arreetof  the  fugitive 
slave  on  application  qf  the  owner  or  hia  agent,  giv- 
ing them  concurrent  juriadiction  in  thia  behalf  with 
judgea  of  the  U.  S.  Courta  and  other  magiatratea; 
and  empowering  them  to  appoint  peraona  to  exe- 
cute auch  warranta;  and  further  empowering  the 
commiaaioner,  when  the  alave  ahall  be  brought  be- 
fore him  either  by  the  tnaster  or  hie  agent  afler 
eeizure  by  him,  or  by  rirtue  of  a  warrant  iaaued  by 
such  commiaaioner,  and  upon  proof  made  by  affida- 
vit of  owner thip,  eteape  and  identity,  to  grant  a 
eertiflsate  to  the  claimant,  authorising  him  to  take 
and  remove  the  captive  to  the  State  or  territory 
whence  he  ia  alleged  to  haveeacaped,  and  tohich 
certificate  i%io  be  coneluHve  againet  allprocete  t'f- 


sued  by  any  Courts  Judge  or  Magietrate^  orperton 
whomtoever.  And  thia  act  alao  expreaaly  authorina 
the  claimant  at  hia  election  to  auae  the  alleged  fiigi- 
tive  without  warrant,  and  to  take  him  before  a 
Court  or  Commiaaioner,  a  right  which  waa  ex- 
preaaly adjadged  conatitutional  under  the  aiinilar 
provision  in  the  act  of  1793  by  the  Supreme  Court 
of  this  State  in  Commonwealth  v.  Griffith  (1833) 
2  Pick.  11,  and  again  in  Latinur^e  eaee,  (ld43,) 
cited  in  5  Met  545. 

The  rights  of  the  slave-owner  to  recapture  the 
ftigitive  under  the  Constitution  and  the  lawa  of  the 
U.  S.,  aa  now  legally  a4jadged,  are 

Firat.  To  arreat  the  ftigitive  by  hia  own  hand,  or 
that  of  hia  agent,  and  to  detain  and  trauaport  him 
peraonally  to  hia  own  State. 

Second.  To  arreat  him  in  that  manner,  and  take 
him  before  a  court  ,or  commiaaioner,  to  procure  a 
certificate  ofhia  right  to  tranaport  him,  excluding 
all  interference  by  any  other  court  or  maipstiate 
whatsoever.  The  purpose  of  auch  certificate  being 
that  "of  precluding  any  ftirther  inquiry  or  examin- 
ation into  hia  riirht  of  poaaeaaion  by  the  local  tribup 
nala  or  otherwiae  while  the  alave  in  poaaeaaion  of  the 
owner  ia  in  tranaitu  to  the  Stat«|  from  which  he 
fled*'— «a  ia  atated  in  the  dedaion  in  Prigg's  case, 
above  cited. 

And  third— To  have  him  arrested  under  a  warrant 
issued  by  the  court  or  commiaaioner,  and  to  pro- 
cure the  certificate. 

And  no  State  legialation  conflicting  with,  or  im- 
peding these  rights,  can  be  accounted  constitutioaal 
under  the  existing  decisions  of  the  courta. 

What  then  are  the  lawa  of  thia  State  upon  this 
aulo'eot,  which  an  complained  of  aa  in  conflict  with 
the  Conatitution  of  the  United  Statea  and  the  pro* 
viaiona  of  the  Fugitive  Slave  Act,  aa  hindering  or 
impairing,  or  intended  to  hinder  or  impair  t^eir 
operation. 

They  are  to  be  found,  aa  I  auppoae,  in  the  19th, 
20th,  and  21at  aeotiona  of  chapter  144  of  the  Revised 
Code  of  1860,  under  the  title  of  Habeaa  Corpus;  and 
in  theaections  58  to  67  inoluaive  of  the  aame  chapter 
under  the  title  of  Peraonal  Liberty. 

No  conatitutional  olfaction  can  be  made  to  the 
firat  and  second  aections  of  thia  chapter,  which  give 
the  absolute  right  to  the  writ  of  habeaa  corpus  in 
behalf  of  every  peraon  impriaoned  or  reatrsined  of 
his  liberty,  excepting  peraona  committed  for  trea- 
aon  or  felony,  &c.,  when  the  cauae  of  commitment  ia 
atated  in  the  warrant  under  which  it  waa  made;  and 
peraona  convicted,  or  in  execution  upon  legal  pro- 
ceaa civil  or  criminal:  and  peraona  committed  on 
meane  proceaa  in  any  civil  action,  on  which  they 
were  liable  to  be  impriaoned,  unlesa  where  exoessiTe 
bail  ia  required. 

The  right  to  the  writ,  on  behalf  of  any  person  de- 
prived of  hia  liberty,  is  of  the  common  law  and  in 
virtue  of  the  national  and  State  conatitutions*  mnd 
of  which  he  cannot  be  deprived  by  ^any  national 
or  State  legislation  excepting  in  the  caaea  specified 
in  thoae  conatitutiona;  and  of  which  arrest  as  a  fti 
gitive  slave  is  not  one. 


Sot  will  it,    as  is    flapposed,  be  doiied  that 


the  State  eoarts  have  oonstitiitioital  power  to  iaaae  Coold  it  be  seriously  maintained  that  on  each  an 


the  writ  ibr  the  pnrpoee  of  summoning  the  marshal 
or  other  officer  of  the  United  States  holding  any 
person  under  arreet,  or  imprisonment,  under  any 
alleged  prooeas  issued  by  a  United  States  court:  or 
detuning  a  person  arrested  as  an  alleged  ftigitlTe 
slsTe,  under  a  warrant  of  any  Jhdge  or  commission- 
er  issued  conformably  to  the  proTisions  of  the  Fu- 
gitire  SUtc  Act,— for  the  purpose  of  inquiring  into 
the  legality  of  such  arrest  or  imprisonment,  as  being 
made  under  process  duly  issued  by  a  court  or  mag- 
istrate of  competent  Jurisdiction — and  serred  by  a 
duly  authorized  officer.  Nor  can  there  be,  it  is  be- 
fiered,  a  question  of  the  right  to  issue  such  a  writ 
where  the  seizure  and  detention  are  by  the  master  in 
person,  in  Tirtne  of  his  alleged  constitutional  right, 
without  process  of  law,  in  order  to  inquire  into  the 
legality  of  such  arrest  or  detention,  and  the  iden- 
.  tity  of  the  person  arrested. 

To  deny  these  positions  is  obriously  to  destroy  all 
legal  protection  of  personal  liberty  when  inTaded 
under  the  forms  of  civil  or  criminal  process  purport- 
ing to  be  issued  from  courts  of  the  United  States,  or 
by  a  commissioner,  or  executed  by  persons  assum- 
ing to  hold  such  process  and  to  be  officers  author- 
ised to  serre  it;  or  by  a  person  asserting  himself  to 
be  the  master  of  an  alleged  fugiUTe. 

The  writ  ofhabeas  corpus,  when  issued  in  either 
of  these  eases,  can  in  no  sense  be  truly  said  to  im- 
pair, hinder  or  delay  the  exercise  of  any  constitu- 
tional right,  or  the  execution  of  any  laws  of  the 
United  States;— its  only  purpose  and  effect  being  to 
aseertain  whether  there  be  any  such  legal  process 
and  such  legal  proceedings  under  it  as  those  laws 
require  and  were  intended  to  proride.  And  that 
ihet  being  ascertained  in  the  affirmatiye,  the  prisoner 
is,  of  oouree,  remanded,  that  the  laws  may  be  duly 
administered  by  the  court  or  magistrate  from  which 
the  process  issued. 

If  it  be  olyected  that  the  court  is  required  by  the 
statute  to  issue  the  writ  as  a  matter  of  right  in  all 
eases  excepting  those  specified;  that  this  of  restraint 
by  an  offioer  of  the  U.  S.  under  legal  process  for  a 
court  of  the  V.  S.  is  not  one;  and  that  therefore 
the  court  could  not  refuse,  but  must  issue  the  writ, 
notwithstanding  its  appearing  upon  the/tpplication 
that  the  arrest  was  lawful.— It  is  obrious  that  this  ob- 
jection if  well  founded,  would  apply  indiscriounately 
to  all  arrests  on  civil  or  criminal  process  as  well  as  to 
those  of  alleged  fugitive  slaves.  But  it  seems  impossi- 
ble to  maintain  that  a  law,  whose  only  purpose  is  to 
provide  leltef  agunst  unlawM  restraint,  must  be  so 
eonstmed  as  to  apply  to  cases  where  by  the  showing 
of  the  party  seeking  its  aid  there  is  no  unlawful 
restraint.  There  must  at  least  be  some  possibility 
of  nnlawfbl  restraint,  appearing  in  the  application, 
or  else  it  eannot  be  reasonably  maintained  that 
the  court  is  bound  to  issue  the  writ— any  more  than 
if  no  application  had  been  made.  Supi>ose  anap- 
pfication  by  a  soldier  in  the  army  of  the  U.  S. 
stating  his  enlistment,  service,  &o.,  and  that  he  is  of 
foU  age,  and  is  restrained  of  his  liberty,  though  de- 


sironsnotto  serve  out  his  time,  but  to  go  at  large. 


m>plioation  the  court  would  be  compellable  to  grant 
the  writ  7  Tet  this  is  not  within  either  of  the  ex- 
pressly excepted  classes  of  cases,  nor,  as  is  believed, 
need  it  be. 

This  interposition  of  State  Courts,  by  the  writ  of 
habeas  corpus,  to  inquire  into  the  legality  of  any 
arrest  or  detention  by  officers  of  the  United  States, 
acting  under  the  alleged  authority  of  the  Constitu- 
tion and  laws  of  the  United  States,  is  of  familiar 
practice  in  the  several  States;  and  never  has  been, 
it  is  believed,  oltjected  to  in  any  court  of  the  United 
States  or  elsewhere  as  unwarranted  or  unoonstitu- 
tionaL  Several  cases  have  occurred  in  this  Com- 
monwealth. Those  of  Comm.  v.  Harrison  11  Mass. 
Rep.  63  and  Comm.  v.  Cushing,  same  vol. '  67  and 
Comm.  V.  Downes  24  Pickering  227  being  of  minors 
enlisted  in  the  army  and  navy  of  the  United  States; 
and  who  were  released  firom  the  service  on  the 
ground  that  the  enlistment  ot  minors  was  void  by 
the  laws  of  the  United  States. 

That  of  Comm.  v.  Aves  18  Pick.  Bep.  193,  where  the 
writ  was  directed  to  the  sheriff  of  the  county  to 
bring  the  body  of  a  minor  held  by  the  defendant  as 
a  slave:  and  Aves  was  summoned  to  appear  and 
show  cause  of  detention;  and  in  which  the  child  was 
released.  This  was  the  first  instance  of  the  writ's 
being  directed* to  the  sheriff,  instead,  of  the  person 
liaving  custody  of^e  party  detained,  being  in  con- 
formity to  the  neirtrovision  to  that  effect  in  the 
revised  statutes  of  1836.  But  no  question  was 
raised  of  the  constitutionality  of  such  a  mode  of 
service:  nor  has  there,  as  is  believed,  been  any  since. 

Comm.  V.  Taylor  3  Meto.  72  was  another  case  of 
release  of  a  minor  claimed  as  a  slave. 

In  most  of  these  cases  there  was  seemingly  a  more 
direct  interforence  or  conflict  with  the  Constitution 
and  laws  of  the  United  States,  than  in  the  case  of  a 
person  arrested  as  an  alleged  fugitive  slave;  for  in 
them  the  persons  brought  before  the  court  were 
claimed  as  servants  of  the  government  of  the  United 
States,  enlisted  under  tU  laws  and  in  the  custody  of 
iU  officer i\  while  in  the  case  of  the  alleged  fugitive 
the  right  of  a  private  citizen  under  the  protection 
only  of  those  laws  is  involved.  But  no  one  it  is  be- 
lieved has  ever  questioned  the  constitutionality  of 
these  decisions.  And  it  is  difficult  to  perceive  why 
if  a  State  Court  can  issue  a  habeas  corpus  in  those 
cases,  and  release  the  person  if  illegally  restrained, 
it  may  not  do  so  in  the  other,  so  fkr  as  any  merely 
constiitUioTuil  right  is  involved. 

Indeed  this  right  has  been  recently  fully  recognized 
by  the  Sup.  Court  of  the  U.  S.  in  the  case  Ableman 
V.  Booth  above  cited,  where  it  was  adjudged  that  a 
Marshal  of  the  United  States,  having  a  person  in 
arrest  under  legal  process  of  the  U.  S.  is  bound  to 
appear  and  answer  to  a  writ  of  habeas  corpus  issued 
by  a  State  Court,  and  to  exhibit  the  authority  under 
which  the  arrest  was  made,  although  not  bound  to 
produce  the  body.  This  is  a  necessary  admission  of 
the  righc  of  the  State  court  to  determine  upon  the  va- 
lidity of  the  process  as  issued  by  a  court  of  competent 


jnriadletioB,  tnd  s«r?ed  by  ui  officer  legally  em- 

owered  to  serre  tt 

By  the  6th  section  of  this  i^tate  of  haboM  eor. 
pus,  it  18  provided  that  in  eases  of  imprisonment  or 
restraint  by  a  person  not  a  slieriff,  depnty  sherilT, 
ooroner  or  jailer  of  tliis  State,  the  writ  ihall  be  dU 
recUd  to  the  aheriff'  qfihe  counfy,— requiring  liim  to 
take  and  have  the  body  of  the  person  restrained  be- 
fore the  Court, — and  to  summon  the  party  in  wkou 
custody  he  tt,  to  appear  at  the  time  appointed,  to 
show  eaute  qf  the  detention , — unless  the  person  re- 
strained be  in  the  sheriif  *8  own  custody  or  that  of  any 
other  sheriff,  deputy  sheriff,  ooroner  or  jailer  of  this 
State,  m  which  case  the  writ  is  to  be  addressed  to 
the  party  having  such  custody. 

By  the  "law$  now  on  her  statute  book**  therefore 
there  is  no  one  which  "requires  erery  jud|i;e  of  the 
Supreme  Court,  the  Superior,  Probate,  or  Police 
Court,  and  any  justice  of  the  peace,  in  some  contin- 
gencies, to  issue  a  writ  requiring  the  marshal  of  the 
United  States,  haying  such  custody  [of  an  alleged 
AigitiTC  slave],  to  bring  the  fugitive  before  a  State 
tribunal  to  subtjeot  him  to  the  control  of  such  tribu- 
nal, and  to  relinquish  his  custody  upon  its  order" — 
as  is  stated  in  the  appeal  "to  the  citisens  of 
Massachusetts." 

No  such  writ  can  be  lawfully  issued  by  any  court 
or  magistrate  of  this  State,— or,  if  issued,  could  be  of 
any  obligation  upon  the  marshal  to  make  answer  to 
it 

The  sheriff  of  the  county  or  his  deputy  is  the  only 
person  to  whom,  in  such  case,  the  writ  can  be  di- 
rected, or  who  can  lawfully  serve  it.  And  his  right 
andpotoer  to  serve  it  must  qf  course  be  limited  by 
constitutional  laws,  and  other  preexisting  legal 
rights,  as  in  all  other  cases  where  he  is  directed  to 
arrest  the  person  or  attach  the  property  of  an  indi- 
vidual. And  it  is  believed  to  be  perfectly  clear,  on 
universally  admitted  legal  principles  and  repeated 
judicial  decisions,  that  an  officer,  to  whom  a  civil 
process  is  directed  from  any  court,  in  terms  how- 
ever general  or  umversal,  can  have  no  authority 
under  it  to  seise  or  interfere  with  any  person  or 
property  under  arrest  or  attachment  by  virtue  of 
legal  process  issued  by  another  court  of  coordinate 
or  paramount  jurisdiction :  and  that  no  judicial 
tribunal  would  hold  any  officer  accountable  for 
omitting  so  to  do,  or  construe  the  law  giving  the 
writ  as  intended  to  confer  any  such  authority. 

Cases  of  this  sort  are  numerous  and  familiar.  The 
general  laws,  regulating  the  attachments  of  property 
upon  mesne  process  or  execution  direct  the  officer 
servirfg  the  process  or  execution  to  take  all  the  goods 
and  estate  of  the  defendant  within  his  precinct,  with 
no  expressed  exception  of  such  as  may  be  under 
previous  attachment  by  another  officer  of  the  same 
ourt  or  under  process  of  a  United  States  court  So 
the  precepts  provided  for  the  arrest  of  ftigitive  ap- 
prentices and  persons  accused  of  crime  are  in  uni- 
versal terms,  commanding  the  officer  to  arrest 
and  bring  the  accused  before  the  court,  with 
no  exception  of  those  held  under  arrest  or  in  impri- 
■  jnment  by  authority  of  other  courts  of  the  States 


or  of  the  United  States.  But  in  all  these  oasei,  and 
in  many  others  of  similar  nature,  the  general  direr 
tions  to  attach  or  arrest,  are  held  to  be  limited,  aa  of 
course,  by  such  previous  arrest  or  attachment  under 
legal  process;  and  no  question  is  ever  made  that  the 
laws  authorising  the  issue  of  such  precepts  in  gen* 
eral  terms,  are  therefore  unconstitutional  and  void  aa 
repugnant  to  the  Constitution  of  the  United  States, 
or  as  tending  to  bring  their  officers  in  conflict 
those  of  this  State,  and  stir  up  civil  war  or 
sion. 

The  existence  of  coordinate  jurisdictions  of  conrti 
of  diflferent  governments  within  the  same  territorial 
limits  is  peculiar  to  our  country,  arising  finom  liia 
coexistence  of  the  governments  of  the  United  Stales 
and  of  the  several  States  over  the  same  persons. 
Each  is  as  absolute  and  independent  in  its  own 
sphere  as  if  predding  over  diiftrent  regions  diatin^ 
inushed  by  material  boundaries,  and  neither  can 
trench  upon  or  interfere  with  the  legal  authority  or 
legal  processes  of  the  other.  Any  general  language, 
therefore,  used  in  the  enactments  of  either,  which, 
in  its  literal  acceptation,  might  extend  to  warrant 
any  proceedings  by  the  officers  of  ttther  which  would 
occasion  such  conflict,  but  does  not,  by  necessary 
construction.  Involve  it,  must  of  course  be  constrmd 
with  thatlimitation.andassuldeotto  that  condxtioa. 

It  has  been  ruled  by  the  Supreme  Court  of  tiM 
United  States,  in  the  case  above  cited,  that  if  a  writ 
of  habeas  corpus  be  issued  by  a  State  court,  ad* 
dressed  to  the  Marshal  of  the  United  States,  for  the 
bringing  before  it  of  the  body  of  a  person  restrained 
by  him  under  process  of  the  United  SUtes,  be  ia 
bound  to  appear  and  make  return  that  he  holds  tfaa 
prisoner  under  such  process;  but  that  he  would  not 
be  bound  to  produce  the  body,  as  the  custody  is  ex* 
clusively  in  him.  And  upon  the  appearance  of  tha 
marshal  and  the  proof  that  he  holds  the  prisoner 
under  process  of  the  United  States,  the  court  must 
consider  the  writ  satisfied.-^nd  sUy  fdrther  pro- 
ceedings. 

Bat  if  it  should  appear  that  the  alleged 
process  was  not  firom  a  court  having  jurisdiction  of 
the  case,  or  not  one  which  the  marshal  was  legally 
empowered  to  execute;  or  that,  though  assuming 
to  act  as  such  marshal,  he  was  not  legally  authorised 
to  do  so ;  the  legal  consequence  seems  necessary  thai 
he  mieht  be  required  to  produce  the  body,  or  oom- 
pelled  to  sufiicr  the  consequences,  as  in  any  other 
case  of  an  unjustifiable  refusal  to  obey  such  a  writ. 

The  writ  of  habeas  corpus  at  common  law,  and 
by  the  statute  of  this  State  in  1784,  was  ad- 
dressed to  the  party  baring  in  custody  the  person 
alleged  to  be  restruned  of  his  liberty,  directing  him 
to  bring  the  person  before  the  Court  and  show  cause 
of  the  detention.  It  was  altered  by  the  Revised 
Statutes  of  1836,  Chap.  Ill,  in  being  required  to 
be  addressed  to  the  sheriff  of  the  county  or  Yam 
deputy  in  all  cases  of  imprisonment  or  restraint  by 
any  person  not  a  sheriff,  deputy  sheriff,  coroner  oir 
jailer  of  this  State,  nor  a  marshal,  deputy  marshal 
or  other  like  qffieer  qf  the  courts  of  the  United 
States*  and  to  oontiaued  until  the  year  1890,  four 


yMnftftartliepMflngeof  UieHrrt  Penoma  Liberty 
BUI;  wben  it  hm  ftgain  altered,  and  required  to  be 
addreand  to  the  sheriff  or  his  deputy  only,  in  aU 
eaaea  where  the  restraint  was  not  by  a  sheriff,  deputy 
sheriff,  &o.,  of  this  State;  thus  calling  upon  him  to 
nake  the  serrice,  although  the  person  restrained 
night  be  in  the  oustody  of  a  marshal  or  deputy 
jnarshal,  or  other  officer  of  the  U.  S.  This  change, 
howeTcr,  was  not  made  with  any  rejbrence  to  persons 
detained  as  fiigitiTe  bUtcs,  or  to  the  Personal  Lib- 
erty Bill,  but  altogether  for  another  puzpose ;  though 
it  destroys  the  argument  of  unconstitutionality 
Wsed  upon  the  hypothesis  that  there  is  any  law 
'on  the  sUtute  book  of  this  State"  authorizing  any 
of  its  courts  or  magistrates  to  require  the  marshal 
%o  produce  the  alleged  fugitive  before  them,  and 
directing  them  to  take  him  out  of  the  marshal's 
custody,  and  dispose  of  him  upon  their  own  oider. 

It  may  perhaps  be  otjeoted  that  this  alteration,  in 
lequiring  the  writ  to  be  thus  served  by  the  sheriff, 
instead  of  addressing  it  to  the  party  nliiiming  cus- 
tody, destroys  its  essential  character  as  one   of 
habeas  corpus,  and  couTcrts  it  into  a  capias;— 
and  so  that   unless   the  body  be   taken   by  the 
sheriff  from   the  custody  of  the  party  charged 
with  restraining  him,  and  brought  before  the  court, 
there  U  no  tuloeci  b^ore  U,on  which  any  action 
can  be  had;  and  that  no  power  thertfore  exitUt  ua- 
ieu  the  body  be  taken^  to  tummon  the  marshal  btfort 
the  court  to  anewer;  and  Arom  which  it  must  follow, 
that  this  writ,  as  now  provided  by  our  statutes,  either 
requires  the  sheriff  actually  to  take  the  body  out  of 
the  hands  of  the  marshal,  and  so  is  in  direct  conflict 
with  the  Constitution  and  laws  of  the  United  States; 
or  dse  is  a  nullity  in  all  cases  of  restraint  by  him, 
leaving  the  prisoner  without  remedy,  be  that  re- 
■traini  ever  so  unlawful. 

It  ia  believed  that  no  such  difficulty  exists,  and 
that  no  such  consequence  follows.  The  only  pur- 
pose of  the  writ  of  habeas  corpus  is  to  bring  before 
the  oonrt  the  body  of  any  person  represented  to  be 
nstrmined  of  his  liberty,  in  order  to  ascertun  wheth- 
er soeh  restraint  be  lawfuL  It  can  make  no  differ^ 
anoe  in  ordinary  cases  whether  the  writ  for  this  pur- 
pose be  directed  to  the  party  having  the  custody, 
or  to  the  sheriff,  directing  him  to  take  and  produce 
the  body  of  the  prisoner  and  summon  the  party  claim- 
ing enstody  to  show  cause;  excepting  that  it  provides 
seenrity  against  his  absconding  with  his  prisoner. 
Where  such  party  is  not  claiming  custody  under 
proocfls  of  law,  he  and  the  prisoner,  when  taken 
and  brought  in  by  the  sheriff,  are  both  before  the 
oourt  fbr  the  same  purposes,  and  to  be  dealt  with 
In  the  same  manner  as  if  \he  writ  had  been  directed 
to  the  chumant  personally ;  and  there  seems  no  sat- 
isihctory  reason  for  calling  this  a  conversion  of  the 
writ  into  one  of  another  character,  from  any  differ- 
eoee  affecting  any  legal  results. 

Nor  is  it  perceived  that,  if  the  sheriff  cannot  take 
the  body,  either  because  the  party  claims  custody 
as  an  officer  of  the  United  States  under  legal  process 
of  a  eouH  of  the  United  SUtes,  or  for  any  other  rea- 
son, therefore  he  cannot  go  further,  and  summon 


the  party  before  the  court  to  show  cause  why  he 
retains  the  prisoner,  and  to  appear  in  the  same  man^ 
ner  as  he  would  be  compellable  to  do  if  the  writ  were 
directly  addressed  to  himself;  the  only  distinction  is 
that  in  one  case  the  order  is  to  him  directly  from  the 
court,  and  in  the  other  through  the  instrumentality 
of  the  officer  by  whom  all  its  other  precepts  are  law- 
fully served.  It  is  not  seen  why  the  obligation 
of  an  officer  of  the  United  States  to  ap- 
pear is  not  in  nther  case  the  same;  nor  why  if  he 
would  not  be  compellable  to  produce  the  body  if 
the  writ  were  addressed  directly  to  himself,  but 
would  nevertheless  be  bound  to  appear  and  show 
cause,  he  may  not  be  compellable  to  appear  when 
summoned  by  the  court  through  the  intervention  of 
its  officer,  although  that  officer  could  have  no  power 
to  take  the  body  fh>m  him  in  order.to  bring  it  into 
court 

The  proceeding  is  substantially  and  to  all  legal 
^eci$  one  of  habeas  corpus,  in  one  case  as  much  as 
in  the  other.  •  And  when  the  marshal  is  before  the 
oourt  upon  such  a  summons  he  is  under  the  same 
obligation  to  make  the  written  statement  required 
by  the  statute,  or  one  substanUally  setting  forth  his 
right  to  retain  the  custody,  as  he  would  be  in  re- 
sponse to  a  writ  addressed  to  him  personally;  and 
upon  refusal  to  do  so  would  be  dealt  with  by  the 
court  as  any  other  person  refusing  to  make  answer  to 
a  writ  of  habeas  corpus.  The  statute,  in  several 
provimons  relating  to  the  return  of  the  sheriff  and 
written  statement  of  the  party  claiming  enstody, 
plainly  relates  to  cases  where  the  body  may  not  be 
produced,  and  yet  the  person  summoned  be  required 
to  make  answer — ^thus  showing  that  the  power  to 
summon  was  not  intended  to  be  confined  to  coses 
where  the  body  was  actually  taken  by  the  sherifil 

thead  fundamental  principlea  of  construction  es- 
tablished by  the  highest  legal  authority  are  binding 
upon  every  court  and  magistrate  in  Massachusetts, 
and  no  one  can  reasonably  doubt  that  they  will 
be  readily  and  fkithfiilly  obeyed;  and  thus  far,  and 
until  we  reach  the  19th  section  of  this  chapter,  it  is 
not  perceived  that  any  constitutional  objection  can 
exist  to  its  provisions;  there  being  no  one  which  in 
express  terms,  or  by  any  necessary  implication,  ac- 
cording to  the  received  principles  of  Judicial  con- 
struction, tends  to  bring  the  oourt  or  officers  of 
the  State  into  conflict  with  those  of  the  United 
States. 

It  remains  then  under  this  head  to  consider  the 
19th,  SOth  and  21st  sections,  to  which  the  objection 
of  unconstitutionality  is  understood  directly  to 
apply. 

The  19th  provides  that  when  it  appears  by  the  re- 
turn of  the  officer,  or  otherwise,  that  the  person 
whose  restraint  or  imprisonment  is  in  question  is 
claimed  to  be  held  to  service  or  labor  in  another 
State,  and  to  have  escaped  from  such  service  or  la- 
bor the  Court  or  Justice  shall,  on  application  of  the 
party,  order  a  trial  by  jury,  as  to  any  foots  stated 
in  the  return  of  the  officer  or  alleged ;  and  may  ad- 
mit said  person  to  ball'  in  a  sum  not  exceeding 
92000;  that  issue  may  be  joined  by  a  general  de- 


nial  of  the  &ct8  alleged ;  the  plea  may  be  not  guilty ; 
and  the  Jury  shall  have  the  right  to  return  a  general 
Terdict,  and  the  same  dlwretion  as  juries  haye  in 
the  trial  of  criminal  cases:  and  the  finding  of  a 
Terdiot  of  not  guilty  shall  be  final  and  conolusiye. 

The  20th  section  proyidee  for  the  manner  of  sum- 
moning the  jury  and  Ibr  succeeding  trials  in  the 
eyent  of  disagreement. 

The  2l8t  prescribes  the  pleadings  and  manner  of 
proof,  excluding  the  testimony  of  the  claimant  and 
alleged  fiigitiye;  placing  the  burthen  of  proof  of 
eyery  fiict  in  issue  upon  the  claimant ;  and  requiring 
the  eyidence  of  at  least  two  witnesses,  or  other  legal 
eyidence  equiyalent  thereto,  and  by  the  rules  of  eyi- 
dence known  and  secured  by  the  common  law; 
that  no  ez  parte  deposition  or  affidayit  shall  be  re- 
oeiyed  in  behalf  of  the  claimant;  and  that  no  pre- 
sumption shall  arise  in  his  fiiyor  from  proof  that 
the  alleged  fugitiye  or  his  ancestor  had  been  actu- 
ally held  as  a  slaye,  without  proof  that  such  holding 
was  lawful. 

Now  it  must  be  conceded,  as  is  beUeyed ,  that  laying 
aside  aU  legislatiye  enactments,  and  looking  only  at 
the  Constitution  of  the  United  States  and  the  rights 
of  slaye-owners  under  it,  there  is  nothing  unconsti- 
tutional in  these  proyisions,  unless  those  relating  to 
the  eyidence  may  be  considered  constructiyely  so. 
Howeyer  unreasonable  those  which  place  the  burthen 
of  proof  of  eyery  fact  alleged  upoB  the  claimant, 
and  require  two  witnesses  or  one  and  equiyalent 
eyidence  in  support  of  eyery  fact,  and  exclude  all 
presumption  arising  firom  the  &ct  that  the  alleged 
fugitiye  or  his  ancestors  had  been  actually  held  as 
slayes,  and  perhaps  those  excluding  confessions,  may 
be  deemed  ,^they  depart  less  from  the  principles 
of  the  common  law  and  the  just  rules  of  eyidence 
in  the  trial  of  a  quiastion  of  personal  freedom  than 
the  proyisions  of  the  Fugitiye  Slaye  Act,  which 
make  proof  taken  by  th^  master  in  absence  of  the 
ftigitiye  conclusiye  of  all  except  the  identity  of  the 
person  claimed,  and  admit  ex  parte  affidayits  in 
proof  of  that  &ct  In  other  respects,  no  greater 
precautions  are  taken,  than  may  be  iS^irly  deemed 
just  and  necessary  by  a  people  jealous  of  personal 
freedom,  to  protect  themseWee  from  danger  of  its 
inyasion  under  the  peculiar  laws  and  institutions  of 
our  country. 

It  is  to  be  borne  in  mind  that  in  approaching  the 
eonsideration  of  these  laws,  we  are  to  yiew  them  as 
enacted  solely  for  the  protection  of  personal  free- 
dom from  unlawfiil  restraint;  and  not,  as  seems  by 
olijeotors  to  be  taken  lor  granted,  as  intended  to 
impair  or  embarrass  the  exercise  of  the  rights  of 
slaye-masters.  And  they  are  to  be  tested  as  designed 
for  that  end  and  that  only.  If  they  do  exceed  rea- 
sonable and  just  precautions  for  that  purpose,— 
then  the  argument  may  be  fairly  raised  of  an  ulte- 
rior and  improper  design,  but  not  till  then:  and  if 
they  do  not,  then  they  are  to  be  reoeiyed  as  just  and 
wise. 

An^  such,  excepting  in  the  particulars  suggested, 
they  might  be  esteemed,  looking  only  at  the  rights 
secured  to  slaye-owners  under  the  Constitution,  in- 


dependently of  legal  enactments,  and  the  danger 
of  their  abusiye  exercise. 

Let  us  then  apply  them  to  each  of  the  three  elasa- 
es  of  cases  aboye  stated,  in  which  the  claimant  may 
be  attempting  to  enfbrce  such  alleged  rights. 

1st.  And  first,  where  he  has  arrested  the  alleged  fli- 
gitiye  by  his  own  hand,  or  that  of  his  agent,  with 
the  intention  of  keeping  him  in  custody,  and  trans- 
porting him  out  of  the  State,  without  aid  of  legal 

process. 

Under  these  sections  of  the  statute  he  is  compelled 
to  submit  to  a  legal  inyestigation  and  trial  by  court 
and  jury  of  his  claim,  as  being  the  owner  of  the  al- 
leged fugitiye  by  the  laws  of  his  State;  of  the  iden- 
tity  of  the  person  arrested  as  such  alleged  fugitive; 
and  of  his  escape  or  flight  from  that  SUte;  and 
upon  legal  proof  of  these  facts  the  fugitiye  is  sur- 
rendered to  him. 

The  priyilege  of  bail  to  the  alleged  fugitiye  until 
the  hearing  shall  be  had,  being  with  ample  security 
to  the  claimant  in  case  of  his  absconding,  is  the 
same  remedy  as  is  gtyen  in  all  cases  inyolying  coo- 
tesUtionoflegal  rights  to  seryice  or  labor,  and  m 
personal  replerih.  The  modes  and  degree  of 
proof,  with  the  exceptions  suggested,  would  be  in 
conformity  with  the  rules  of  eyidence  at  common 
law,  with  such  additional  precautions  only  as  are 
deemed  leasonable  in  the  peculiar  character  of  the 
case.  And  the  right  of  trial  by  jury  in  a  case  ia- 
yoWing  personal  freedom  or  abject  slayenrj 
for  life,  is  certainly  a  most  reasonable  and 
just  provision,  us  well  as  a  clearly  stated  constito- 
tional  .right  And  although  its  introduction  as  an 
appendage  to  the  writ  of  habeas  corpus  is  a  novelty, 
it  is  not  perceived  that  any  constitutional  exception 
can  be  taken  to  it,  there  being  nothing  in  the  Con- 
stitution  of  the  United  States  impwring  the  right  of 
a  State  to  regulate  its  own  legal  processes  and  rem- 
edies«  and  nothing  in  our  own  to  fbrbid  it;  it  mftkes 
the  writ  of  habeas  corpus  in  this  respect  like 
the  old  writ  rf«  homine  repUgiando,  or  its  suosti- 
tute  of  personal  replevin,  in  which  the  right  of  jury 
is  secured,  and  which  haye  long  existed  in  thia  State. 

If  we  suppose  the  party  arrested  to  be  one's  self, 
brother  or  friend,  the  reasonableness  and  justice  of 
these  proyisions  will  not  long  remain  in  doubt 

If  the  inhabitant  of  another  Stote  were  here, 
claiming  title  to  an  ox,  a  horse,  or  a  bale  of  goods 
which  he  had  seiied  and  Uken  from  another  m«i*i 
possession  as  being  of  his  property,  but  claimed  as 
his  own  by  the  party  in  posession,  it  would  cer- 
tainly be  deemed  no  hardship  to  pui  him  to  legal 
proof  of  his  titie  befoSJ  a  Court  and  jury,  even 
though  there  were  a  clause  in  the  Constitution  of 
the  U.  S.  requiring  that  any  chattel  belonging  to 
him,  and  being  found  in  this  State,  should  not  be 
therebs^  forfeited,  but  should  be  delivered  upon 
claim  of  the  owner.  And  it  is  difficult  to  peroeivt 
why  the  same  principle  does  not  apply  to  the  case 
of  a  claimant  of  a  fiigitfye  slaye,  when  the  person 
arrested  claims  that  he  is  his  own  master. 

Here  then  is  one  class  of  cases  clearly  existing  un- 
der the  Constitution,  in  which  the  claimant  of  a  fVt- 


gitive  dftTe  may  seek  to  exeroiae  his  rights  of  own- 
«nhip ;  and  one  in  which  the  oUim  is  now  often  as- 
serted in  other  States,  and  has  been  and  may  at  any 
time  be  asserted  in  this,  to  which  these  provisions  of 
the  Personal  Liberty  Bill  so  called  may  be  applied, 
without  any  conflict  with  the  Constitation  of  the 
United  States,  or  any  laws  thereof.  And  this  being 
so,  the  enactments  cannot  be  deeland  unqualifiedly 
onconstitotionaL  Any  nnoonstitationality  imputable 
to  them  must  be  upon  the  ground  of  their  necessary 
and  intended  applicability  to  other  cases,  and  this 
brings  us  to  the  second  class,  namely: 

The  second  class  is  where  the  chdmant  ar- 
nsts  the  alleged  fheitiTe,  and  restrains  him  of  his 
liberty,  intending,  or  assuming  to  intend,  to  take 
him  before  the  Court  or  commissioner  to  procure 
the  certificate  of  ownership  and  right  of  transpor- 
tation. 

In  this  case,  if  the  writ  of  habeas  corpus  be  serred 
upon  the  claimant  before  he  has  placed  the  captive 
in  custody  of  the  Court  or  commissioner,  the  same 
course  of  reasoning  applies  as  stated  in  reference  to 
the  first  class  of  cases.  No  process  having  been  is- 
sued under  any  law  of  the  United  States,  and  the 
prisoner  bdng  in  the  custody  of  the  claimant  per- 
sonally, acting  without  authority  other  than  his  al- 
leged ownership,  he  and  his  captive  are  sutyect  to 
the  same  apidioation  of  legal  principles  as  if  he  had 
seised  him  without  the  ii^tent  to  take  him  before  the 
oommisnoner.  There  would  be  no  legal  necessity 
on  his  part  to  do  so;  he  might  abandon  the  inten- 
tion if  it  ever  existed;  or  pretend  it,  if  it  never  did 
exist;  and  the  rights  and  safety  of  the  prisoner  would 
require  the  same  protection  as  if  the  seixure  had 
been  made  without  it. 

There  does  not  therefore  seem  any  good  reason /or 
repealing  these  enactments  so  &r  as  they  are  appli- 
cable to  these  two  classes  of  cases. 

When  however  the  claimant  has  taken  the  prison- 
er before  a  court,  or  commissioner,  in  order  to  pro- 
care  the  certificate,  he  would  be  then  in  the  legal 
cnstudy  of  such  court  or  commissioner,  for  all  the 
purposes  of  trial  of  ownership,  escape  and  identity, 
and  certificate,  as  prorided  for  in  the  Auntive  slave 
net;  with  which  custody  and  proceedings  no 
constitutional  right  to  interfere  can  exist  And 
upon  the  issuing  and  service  of  the  writ  of  habeas 
oorpus,  and  the  return  of  the  officer  that  it  was 
under  legal  process  fh>m  a  Court  of  theU.  S. 
according  to  the  provisions  of  the  law  of  the  U.  S. 
for  that  purpose  made  and  provided,  the  duty  of 
the  judge  would  be  limited  to  examining  into  the 
authority  of  the  court  or  commissioner,  and  of  the 
Siet  that  the  prisoner  was  in  its  or  his  custody,  pur- 
suant to  the  provisions  of  the  law,  as  is  required  in 


the  court  or  eommlssUmsr.  Upon  the  rstuni  of  the 
writ  sUting  that  fhct,  and  that  the  oiBoer  having 
him  in  custody,  holds  fcim  by  virtue  of  such  war* 
rant  for  trial  before  such  court  or  commissioner, 
theJudgecouldgonofSurther  than  to  inquire  into 
the  legal  authority  of  the  court  or  commissioner  to 
issue  such  process,  and  that  of  the  officer  to  execute 
it  and  retain  the  prisoner  in  custody  under  it 

No  examination  in  mther  of  these  cases  could  be 
constitutionally  had  into  the  fl^ts  of  ownership,  es- 
cape or  identity;  because  the  trial  of  them  is  pro- 
rided for  by  the  law  of  the  U.  S.  before  such  court 
or  commissioner  under  such  arrest:  and  no  Slate 
legislature  can  constitutionally  pass  any  law  in  con- 
flict therewith,  or  superseding  the  exdurive  Juris- 
diction thus  given. 

So  too  if  the  proceedings  before  the  court  or  com- 
missioner had  terminated  in  giving  to  the  claimant 
a  certificate  of  ownership  and  right  of  transporta- 
tion, and  that  fkct  appeared  upon  the  return  of  the 
writ,  perhaps  the  only  subject  of  inquiry  constitu- 
tionally might  be  as  to  its  authenticity  and  the  au- 
thority of  the  court  or  commissioner  to  grant  it 

If  then  these  19th,  aoth,  and  81st  sections 
are  of  neceuary  application  to  these  Ihst  named 
classes  of  cases,  and  must  be  taken  to  be  in- 
tended to  be  so  applied,  they  are  un- 
questionably unconstitutional  as  the  law  and  judi- 
cial decisions  now  stand;  and  ought  to  that  extent 
at  the  least  to  be  repealed,  or  their  operation  con- 
fined to  the  first  two  classes  of  cases  above  mentioned 
where  they  are  of  just  and  reasonable  application. 

Now  the  language  of  the  nineteenth  section,  pro- 
riding  for  the  trial  by  jury  before  the  court  isustng 
the  writ  of  habeas  corpus  of  the  fMts  of  ownership, 
escape,  &c.,  is  this: — ^** Whenever  it  shall  appear,  by 
the  return  qfihe  qffietr  or  otherwiae,  that  the  person 
whose  restraint  or  imprisonmoit  is  in  question,  it 
claimed  to  be  held  to  eerviee  or  labor  in  another 
State,  and  to  have  escapecT  fh>m  such  serrice  or  la 
bor,  the  court  or  justice  shall,  on  the  application  of 
any  party  to  the  proceedinir,  order  a  trial  by  jury, 
a$  to  any  facie  eiaied  in  the  return  qf  the  qfficer  or 
alleged.**  And  the  12th  section,  providing  for 
the  return,  requires  the  officer  or  person  having  the 
prisoner  in  custody  to  state  in  writing,  1st, 
Whether  he  has  the  party  in  his  custody;  Sd,  if  he 
has,  then  to  state  the  authority  at  large,  and  the 
true  and  whole  cause  of  such  imprisonment  or  re- 
straint, with  a  copy  of  the  writ,  warrant  or  other 
process,  if  any,  upon  which  the  pariy  is  restrained; 
so  that  the  cause  of  restraint,  as  well  as  the  authori- 
ty for  it,  must  appear  in  the  return  or  statement  as  a 
fiust  stated.  It  is  evident  therefore  that  the  lan- 
guage of  the  act  does  extend  in  terms  to  all  cases  of 


all  cases  of  arrest  under  process  of  law:  and  upon  |  arrest  whether  of  one  as  an  alleged  fugitive  slave,  or 

on  criminal  charge,  or  on  civil  process,  and  including 
any*  by  the  marshal  of  the  United  States  under  the 
Fugitive  Slave  Bill.  And  if  this  must  be  taken  as 
the  true  legal  construction  of  it,  as  intended  to  em- 
brace that  case  it  is  certainly  to  that  extent  uncon- 
stitutional, and  ought  so  fiur  to  be  repealed. 
Now  it  is  maintained  by  those  who  uphold  th^ 


the  orodaction  of  such  proof,  to  stay  further  pro- 
ceedings; or  upon  fiulure  of  such  proof,  to  require 
the  sheriff  to  take  the  body  and  bring  the  party  be- 
fore the  court  as  in  any  other  case  of  unlawful  de- 
tention without  due  process  of  law. 
3d.  So  to  in  the  third  class  of  cases,  where  the  alleged 
fugitive  has  been  arrested  under  a  warrant  issued  by 
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oonsdtationiUty  of  th«  Penoiud  Libwty  Bill  that  w 
thU  proTinon  m  free  from  eonatitatioiud  objeotion 
irboa  applied  to  one  imporUat  oIms  of  eases  arising 
tiaderthe  Constitution  of  the  United  States,  and 
that  in  whieh  the  greatest  danger  of  abuse  of  the 
right  to  reeapture  fugitire  daves  exists,  it  is  not 
to  that  extent  unoonstitutioaal,  and  that  if  it  would 
be  80  in  its  appUoation  to  other  olasses  of  oases, 
mioh  unoonstitutionality  would  be  in  sueh  use  made 
ofUby  theoourt  and  not  in  the  law  itself  which 
ought  not  to  be  jadioially  oonstrued  as  extending  to 
them  : 

That  the  express  terms  used  in  these  three  seotions 
apply  exaotly  to  oases  in  which  claimants  rely  upon 
their  own  title  and  poesession,  personally  or  by 
agents;  and  do  not  exprtuly  nor  by  any  ntetuary 
implication  extend  to  thou  where  tke  euetody  is 
claimed  by  another  person  under  process  qf  law ; 
and  that  if  their  language  is  broad  enough  to  cover 
these,  still  it  must  be  taken  sul^ject  to  all  constitu- 
tional limitations,  resulting  from  any  lege! 
process  prior  in  time  or  paramount  in  right,  as  the 
general  language  of  all  laws  must  be  and  always  is: 

That  in  any  CTent  they  dearly  can  apply  only  to 
eases  where  the  prisoner  is  legally  brought  before 
the  State  Court  upon  the  writ;  and  cannot  be  judi 
dally  considered  as  intended  to  reach  any  where  he 
oannot  be  so  brought:  and  that  as  no  court  would 
issue  the  writ  to  take  the  person  out  of  the  custody 
of  the  marshal  or  any  other  officer  holding  him  un- 
der legal  process  of  the  U.  S.,  when  such  custody 
appeared  to  be  dearly  lawful  as  represented  in 
the  application  for  it;  and  as  no  power  can  be 
supposed  to  b»  giTen  by  tliis  act  to  the  sheriff  to 
take  a  ftigitiTC  slave  out  of  the  hands  of  a  marshal 
to  bring  him  belbre  the  court — any  more  than  to  take 
a  person  in  his  custody  charged  with  crime  or  on 
dvil  process  under  the  laws  of  the  United  Statee  for 
that  purpose— so  none  can  be  supposed  to  have  been 
intended  to  be  so  given:  bat  that  theee  provisions 
are  to  be  oonstrued  with  the  limitations  and  excep- 
tions always  implied  in  such  cases  as  above  stated: 

That  the  language  of  theee  sections  is  susceptible 
of  clear  and  distinct  application,  not  only  to  the 
elasses  of  cases  where  the  claimant  has  the  prisoner 
in  his  own  possession  by  virtue  of  his  constitutional 
right  of  manucaption,  or  by  seisure  with  asserted 
or  pretended  intent  to  take  him  before  a  court  or 
commissioner;  but  also  to  cases  of  arrest  under  let- 
ters of  attorney  or  agency,  in  which  questions  may 
arise  very  suitable  for  trial  by  jury;  and  so  may  be 
satisfied,  without  the  necessity  of  supposing  it  in- 
tended to  include  arrests  by  process  of  the  United 
States :  And  that  wLcre  it  appears  by  the  return  of 
the  officer  or  the  statement  of  the  party  claiming 
custody  that  it  was  under  legal  process  of  the  United 
States,  the  court  would  have  the  power  as  in  all 
other  cases  to  determine  what  facta  were,  and  what 
were  not,  within  its  jurisdiction  for  trial,  and  would 
of  course  reftise  to  hear  or  determine  anything 
which  by  virtue  of  the  process  shown  was  already 
within  the  jurisdiction  of  the  court  whence  it  issued. 

'  On  the  other  hand,  it  is  maintuned  with  equal 


ooaftdeiioe  that  these  providons,  taken  m 
tion  with  those  directing  the  form  of  the  wnt,  and 
its  manner  of  ssrvioe  and  return,  do  in  expr 
and  of  neoesnty  embrace  all  oases  whatsoever  of 
rest  or  imprisonment  of  alleged  fiigitive  elavea,  and 
impoee  a  corresponding  duty  on  the  State  Conrte  to 
conform  to  them,  from  which  they  can  eecape  only  by 
deciding  them  to  be  unconstitutional,  and  thus 
necessarily  tend  to  produce  a  conflict  between  the 
Courts  and  officers  of  the  United  States  and  those  of 
the  State,  dangerous  to  the  public  peace  and  the 
harmony  of  the  Union;  and  that  this  construction 
is  supported  by  the  contemporaneous  history  of 
thdr  enaetment,  which,  it  is  asserted,  was  avowedly 
for  the  purpoee  of  defeating  provisions  of  the  Fugi- 
tive Slave  Act,  considered  unconstitutional  and  harsh 
and  oppressive  upon  the  oitisens  of  the  free  States. 

If  the  question  of  the  constitutionality  of  theee 
laws  involved  only  a  matter  of  individual  private 
right,  it  might  seem  sufficient  to  leave  its  solutioa 
to  the  Judicial  tribunals  when  called  to  paee  upon 
it;  but  as  it  is  one  of  great  and  exciting  politiosl 
interest,  and  of  a  divided  public  opinion,  and  its 
needless  continuance  as  a  sour  st  of  agitation  is  pro- 
ductive onljp  of  evil,  and  as  some  of  the  wiaeet  and 
best  among  us  sanction  the  ohaige  upon  them  of 
unoonstitutionality,  which  enemies  of  the  State 
without  and  demagogues  within  are  lealous  to  main- 
tain as  proof  that  she  is  fkitUess  to  her  constitu- 
tional obligations;  and  as  it  becomes  her  in  justioa 
to  herself  and  her  sister  States  to  avoid  all  appear- 
ance of  evil  in  that  behalf,  it  may  be  esteemed  both 
reasonable  and  expedient  to  provide  agunst  such 
imputation  by  an  act  declaring  that  nothing  in 
these  statutes  regulating  the  writ  of  habeas  corpus 
shall  be  oonstrued  as  conflicting,  or  intending  to 
conflict,  with  the  laws  of  the  United  States,  or  the 
lawful  rights  of  any  person  claiming  under  any 
process  thereof ;  and  repealing  the  obnoxious  rules 
of  evidence  above  referred  to.  But  no  more  than 
thu,  in  reference  to  the  writ  of  habeas  corpus, 
seems  to  be  demandable  dther  as  of  right  or  of  oour- 
tesy. 

NUMBER  II— PEB80NAL  UBERTT. 

The  remaining  provisions  of  the  so-called  Person- 
al Liberty  Bill,  now  contained  in  the  Bevised  Code 
of  1860,  Chap.  144,  under  the  title  Personal  Liberty, 
are  of  very  different  character,  and  call  for  much  less 
daborate  consideration.  They  were  enacted,  as  is 
universally  known,  under  influence  of  the  strong 
indignation  pervading  this  and  other  States  in  ref- 
erence to  the  ftijcitive  slave  act  of  1850,  and  of  recent 
outrages  iii  southern  States  upon  citiiens  of  the  free 
Statee;  and  are  evidently  indicative  of  that  emotion » 
rather  than  of  legislative  equanimity. 

The  right  of  the  master  to  retake  or  recover  & 
fugitive  slave  who  has  escaped  into  a  ft^e  State,  is 
one  clearly  secured  by  the  Constitution  of  the  U.  S., 
and  imposes  a  corresponding  obligation  upon  all 
who  live  under  it  and  e^joy  its  benefits.  It  has  beea 
adjudged  however,  by  the  Supreme  Court  of  the  U. 
S.  in  Prigg*s  case,  16  Peters  623,  that  this  obligation 
does  not  extend  to  requiring  of  the  States  anyrol- 


oiitaiy  M  by  e&Mtmeiits  to  pTOtoot  Um  «x«ni»  of 
this  nglit;  and  indeed  that  tbey  hmw  no  eonsthiu 
tiona]  ])ower  to  pMS  any;  the  m^orlty  of  the  ooart 
holding  that  all  State  laws  npon  thetalijeot,  whether 
in  aid  or  derogation  of  the  right,  are  «[|ttally  unoon- 
stitational  and  Toid. 

Ko  State  and  no  indiyidaal  therefore  le  under  any 
obUgation  ToIantarOy  to  assist  a  master  in  attempt- 
ing to  reeaptare  his  slave;  the  Constitation  and 
laws  ofthe  United  States  being  the  onlysoaroes  of 
obligation  on  that  snlijeot  The  right  of  the  owner 
to  retake  his  fhgitiye  slave,  whereTer  he  can  find 
him  within  the  bonndariee  of  the  United  States,  is 
precisely  similar  to  that  ofthe  owner  of  a  stray  ani- 
mal, to  retake  it  anywhere  witlun  the  boundaries  of 
the  State  of  which  he  ii^  a  eitiien.  In  neither  case  is 
Tolnntaryaasistanoe  a  matter  of  legal  or  moral  ob- 
ligation, excepting  perhaps  of  bencTolence,  which 
might  be  sometimes  in  fltvor  of  the  animal,  and 
would  be  here  almost  always  instlnctirely  on  the 
dde  ofthe  slave.  To  throw  any  impediment  how- 
ever in  the  way  of  the  lawful  exercise  of  this  right 
would  be  a  dear  violation  of  l^^l  duty. 

But  although  no  voluntary  aid  can  be  thus  legally 
invoked  of  a  free  State  to  assist  in  the  recapture  and 
return  of  a  fugitive  from  slavery,  it  does  notbe- 
eome  its  legislature  to  brand  with  ignominy  and 
penal  fbrfeiture  any  act  lawftilly  done  in  support  o' 
tho  constitutional  rights  of  a  citixen  of  the  United 
States;  or  to  enact  laws  placing  such  serrices  in  the 
catalogue  of  ignominious  crimes. 

Before  entering  upon  the  consideration  of  these 
laws,  it  is  necessary  to  state,  in  brief,  the  provisions 
of  the  Fugitive  Slave  Act,  against  the  alleged 
enormities  of  which  they  were  intended  for  pro- 
teetion.  This  is  essential  in  order  to  under- 
stand how  fiir  they  are  justiy  obnoxious  to  the 
sweeping  denundationsof  them  so  frequently  made, 
as  being  groUly  unconstitutional  and  ffratuitously 
insulting  to  the  citizens  of  the  Southern  States; 
and-  which  are  almost  always  so  made  without 
any  reference  to  the  oongresnonal  legislation, 
then  under  Southern  control,  endangering 
the  rights  of  personal  fineedom,  and  in  obrious 
disregiurd,  to  say  no  worse,  of  the  ftelings  and  sen- 
timents of  citixens  of  the  free  States,  at  which  these 
enactments  were  aimed. 

An  enactment  may  appear  in  spirit  or  bycon^ 
struetion  unconstitutional,  or  in  disregard  of  con- 
stitntiottal  right,  as  tending  to  place  any  hindrance 
in  the  way  of  their  exercise,  if  wantonly  made,  and 
seemingly  for  no  other  purpose,  which  might  cease 
to  be  justiy  so  considered  if  made  necessary  for  do- 
Ihnoeof  other  constitutional  rights,  against  laws 
previously  made  or  appearing  to  be  made  in  deroga- 
tion of  them. 

A  dispassionate  consideration  of  both  enactments 
win  prove  the  best  means  of  leading  to  a  proper  solu- 
tion ofthe  questions  of  constitutionality,  repeal  and 
modification  on  either  side. 

That  act  gives  to  CommiMiionert^   appointed  by 

tPu  several  Judges  of  the  (Srouit  Courts  of  the  Uni- 

ed  SUtet  for  th«r  respective  cirooits,  coordinate 


powers  with  those  Judges  and  the  Judges  of  the  Bis^ 
triet  Courts  ofthe  United  Stotea,  in  the  administra. 
tion  of  its  provisions  for  the  recapture  and  rendition 
of  Ibgitive  slaves:  Those  commissioners  are  in  no 
sense  Judges,  nor  can  they  be  constitutionally  in^ 
vested  with  any  Judicial  authority,  nor  be  made 
competent  for  the  exercise  of  any  judicial  Ainctaons 
under  the  Constitution  of  the  United  States.  Their 
authority  is  the  sole  creation  of  a  single  judge,  and 
revocable  at  his  pleasure;  and  there  is  no  security 
for  their  fitikess  for  the  office,  mentally  or  morally, 
beyond  lus  individual  discretion  and  good  fiuth. 

Under  this  act  such  a  commissioner  is  authorised 
to  issue  a  warrant  on  application  ofthe  claimant  fof 
the  arrest  of  the  alleged  ftigitive,  directed  to  tha 
Karshal,  &c.,  or  any  person  whom  the  Commission^- 
er  may  appoint  for  the  purpose.    And,  upon  the 
prisoner's  being  brought  before  him,  it  is  his  duty 
"to  hear  and  determine  the  ease  of  such  claimant 
in  a  summary  manner.**    And  in  order  so  to  do* 
termine  the  case,  the  act  compels    him  to  receive^ 
if  the  claimant  chooses  to  produce  it,  as  conclusive 
evidence  (if  the  ownership  and  escape,  ex  parte  prw^ 
satisfoctory  to  any  court  of  record— or  iudye  ikere^ 
in  vacation,  in  the  State  from  which  the  escape  ia 
alleged  to  have  been  made,  certified  as  on  record  in 
such  court :  and  also  to  receive,  if  required,  the  Uku 
proof  of  a  *'  general  description  of  the  person  so  es* 
eaping,  with  such  convenient  cert^ty  as  may  be;'* 
"and  upon  the  production  of  other  and  ftirther  evi- 
dence, ^  necessary,  either  oral  or  by  affidavit,  in 
addition  to  what  is  contained  in  the  said  record  of 
identity  of  the  person  escaping,  he  shall  be  delivered 
up  to  the  claimant."    And  the  Commissioner  shall 
thereupon  give  to  the  claimant  a  certificate  ottbn 
ownership  and  escape,  with  authority  to  take  ther  al* 
leged  fugitive  back  to  the  State  whence  he  escaped  : 
and  which  certificate,  the  statute  says,  "shall  beoo>- 
CLinivzot  the  right  of  the  person  in  whose  fovor 
granted  so  to  remove  him;**  "and  shall  prevent  all 
molestation  of  such  person  by  any  process  issued  bf 
any  court,  judge,  or  magistrate,  or  other  persoB 
whomsoever." 


Qy  virtue  of  tlus  act,  then,  a  ft^e  man,  on  the 
claim  of  a  person  declaring  him  to  be  his  fugitive 
slave,  may  be  seized  by  a  warrant  from  a  commia- 
sioner  having  no  judicial  authority  whatsoever:  and 
being  thus  brought  before  him,  the  commissioner  ia 
thereupon  to  determine  the  case  in  a  summary  m^n-' 
ner;  and,  if  the  claimant  requires,  to  determine  it 
upon  ex  parte  testimony,  taken  in  a  far-distant  State 
or  Territory,  of  witnesses  whom  the  commissioner 
never  saw  or  heard  of;  persons  whom  the  prisoner 
never  saw,  and  who  never  saw  him;  with  whom  he 
is  not  confronted;  and  whom  he  has  no  power  to 
cross-examine;  but  which  the  commissioner,  if  re- 
quired, is  compelled  to  receive  as  conclusive  qfown^ 
ership  and ,  escape;  and  not  to  permit  to  be  denied 
or  contradicted,  however  perfect  evidence  may  be 
offered  to  the  contrary:  and  upon  like  testimony 
as  to  identity  by  general  description  qf  the  person 
with  such  convenient  certainty  as  muy  be;  and  for- 
ther  evidence,  oral  or  by  affidavit,  if  necessary,  as 
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to  His  indentity;  he  mmy  h%  diUrmintd  to  bdong  to 
the  claimant,  and  to  b«  deHyored  up  to  him.  with  a 
ctriificate  qf  title,  purporting  to  giTa  the  olaimaat  ab- 
lolate  and  irresistable  legal  power  to  take  him  to  hie 
plantation.  And  having  got  him  there  without  the 
poenbility  of  molestation  by  any  court  or  magiatraie 
on  the  way,  he  may  keep  him  there  in  endleee  eerri- 
tnde,  or  sell  him  into  a  still  &rther  distant  State  or 
territory,  where  relief  or  esoape  would  be  utterly 
hopeless. 

Now,  by  whateyer  name  this  hearing  and  deter- 
mining may  be  oalled,  it  is  obyiously,  to  all  practi^ 
eal  purposeg  and  resultt,  a  trial  of  a  man's  right  to 
his  freedom,  and  a  Judgnunt  against  him  as  final 
and  conclusive  as  oould  be  thatof  any  judicial,  court 
on  earth,  if  the  claimant  chooses  so  to  avail  himself 
of  it  For,  if  all  the  provisions  of  this  statute  be 
constitutional,  no  earthly -legal  power  exists  to  res- 
eoe  the  prisoner  from  him  on  his  way,  by  any  ap- 
peal to  any  court:  and  none  to  enable  him  to  get  a 
trial  in  any  State  where  lus  master  may  take  him, 
unless  by  his  consent;  and  none  to  prevent  his  sell- 
ing him  at  his  pleasure  into  any  Ikr-distant  and  re- 
mote region.  And  it  is,  in  effect,  such  a  judgment, 
by  a  person  who  is  no  legal  judge,  not  founded  on 
■ay  verdict  of  a  jury,  and  upon  evidence  that  could 
not  be  offered  in  any  court  of  justice  in  any  State  in 
the  Union,  in  support  of  a  claim  to  the  most  worth- 
less chattel  that  an  owner  would  deem  worth  re- 
claiming at  the  cost  of  a  jury  triaL 

This  procedure  is  often  attempted  to  be  justified 
as  being  in  the  nature  of  extradition,  like  that  Of 
fogitivesfromjuBtice,  by  which  persons,  it  is  said, 
are  delivered  up  to  be  carried  to  fordgn  countries 
without  any  right  of  judicial  trial  in  the  place  where 
anreeted.  There  is,  however,  not  even  a  specious 
analogy.  Incases  of  extradition,  which  is  never 
demandable  except  under  treaty  between  two  na- 
tions, the  person  accused  and  demanded  is  deliver- 
ed up  by  the  executive  authority  of  the  country 
wherein  he  is  taken,  to  the  executive  authority  qf  the 
nation  calling  for  hie  delivery,for  the  sole  purpose 
qf  beinff  tried  by  the  law$<if  the  country  in  which 
the  crime  ie  alleged  to  have  been  committed.  And  any 
other  disposition  of  him  would  be  a  violation  of  the 
treaty  and  of  the  law  of  nations,  and  just  cause  of  war. 
He  is  not  delivered  up  to  the  parties  whom  he  is  ac- 
cused of  injuring,  nor  whose  property  he  is  accused 
ofhaving  stolen,  to  be  dealt  with  by  them  for  its 
recovery,  but  to  their  Oovernment,  to  be  dealt  with 
by  the  law$  of  their  oonntry. 

Besides,  in  case  of  extradition,  and  after  the  war- 
rant  of  delivery,  and  possession  of  the  prisoner  un- 
der it,  so  long  as  he  remains  here,  he  is  entitled  to 
the  wnt  of  habeas  corpus  to  decide  the  question*  of 
his  identity  as  the  person  accused,  if  that  be  denied. 
But  under  the  commissioner's  certificate,  if  the  pro- 
visions of  this  statute  are  constitutional,  that  right 
or  last  hope  is  denied  to  the  free  man  delivered  un- 
der it,  for  it  is  thereby  declared  to  be  conclusive 
against  "all  molestation  by  any  Court,  Judge  or 
Magistrate  whatsoever." 

Nor  is  the  danger  that  a  free  man  maybe  thus 
taken  and  hurried  away  into  slavery  in  a  summary 


naoner,  one  of  inaginatloa  only.  If  pubBe  state- 
ments of  the  press,  and  as  is  believed,  remaining  un- 
contradicted, are  true,  a  ftbo  man,  immediate^ 
after  this  enactment,  was  seised  under  it  in  Phila- 
delphia by  an  agent,  and  determined  to  belong  to  the 
claimant,  and  sent  io  him  in  another  State  under  thi 
commissioner's  certificate.  The  supposed  master, 
however,  was  too  honest  to  receive  him,  and  deny- 
ing ownership  set  him  at  large  again. 

That  there  are  numerous  individuals  in  many 
States  ready  at  all  times  to  kidnap  free  men  and 
children  for  the  purpose  of  selling  them  into  slave- 
ry,  is  too  abundantly  proved  by  almost  daily  in- 
stances to  admit  of  doubt  And  it  would  be  diffi- 
cult to  conceive  of  a  more  safe  and  ready  mode  of 
perpetrating  this  crime  than  is  alforded  by  this  law 
in  the  ex  parte  evidence  taken,  it  may  be,  in  a  fiff 
distant  State  or  territory,  which  it  makes  conclusive 
of  ownership  and  esoape,  and  admisuble  as  to  identity, 
and  which  evidence  no  person  capable  of  the  crioM 
of  kidnapping  would  hesitate,  if  possible,  to  manu- 
fhcture.  Nor  is  complexion  any  certain  proiectios 
to  the  poor  and  unknown  white  man;  foritvariei 
in  unquestionable  slaves,  ^fh>m  the  Caucaaan  to 
the  African,  in  all  shades  of  color. 

There  is  one  class  of  free  men  particularly  exposed 
to  this  danger;  and  especially  as  the  claimant  of 
one  of  them  might  feel  that  in  reeorting  to  the 
means  ftimished  by  this  statute  he  was  doing  ao 
only  for  the  recovery  of  what  he  believed  to  be  tru- 
ly his  property,  of  which  he  had  been  uiguetly  de- 
prived.   Reference  is,  had  to  that  class  of  persons 
who  have  been  slaves,  but  who,  being  brought  by 
their  owners  voluntarily  into  a  firee  State,  thereby 
become  legally  firee  men,  and  entitled  to  protection  as 
such  in  that  State,  although  in  the  States  whenoe  they 
were  brought  this  claim  to  f^reedom  might  not  be 
recognised.    Com.  v.  Aves,  18  Pick.    In  such  a  case, 
if  the  desire  existed  to  reclaim  the  alleged  sUve 
here,  ex  parte  proof  taken  in  the  State  where  the 
owner  resided,  of  ownership  and  identity  would  be 
easy,  and  consistent  with  entire  truth;  and  the  es- 
cape could  easily  be  established  by  persons  who, 
knowing  of  the  ownership,  and  identity,  and  subee- 
quent  entire  disappearance  of  the  prisoner  without 
return,  but  without  knowledge  of  the  circumstance 
that  the  master  had  himself  taken  him  into  the  ttto 
State,  might  thus  innocenUy  and  unqualifiedly  tes- 
tify to  the  Ihct  of  escape.    And  as  such  ex  parte  tes- 
timony so  taken  in  that  State,  is,  by  the  statute, 
made  coTulusive  of  the  fact  qf  escape,  the  commis- 
sioner would  be  compelled  to  surrender  him,  al- 
though there  might  be  persons  at  the  hearing  who 
could  testify  that  the  master  had  himself  broiight 
the  prisoner  into  this  State.    And  it  is  well  known 
that  many  persons  of  this  description  are  in  vari- 
ous parts  of  this  Commonwealth  of  great  worth  and 
respectability. 

Another  striking  feature  of  this  law  is,  that  aa  if 
more  emphatically  to  indicate  a  desire  on  the  part 
of  the  government  that  the  alleged  fugitive  should 
be  found  to  be  a  slave  rather  than  a  fineeman,  and  to 
dispose  the  Commissioner  to  view  the  evidence  with 
afhvorable  eye,  he  is  to  receive  twice  the  amoua^ 
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Ibr  his  serrfoea  if  the  determination  be  in  fkTor  of 
tbe  claimant,  instead  of  that  to  which  he  would  be 
entitled  npon  setting  the  prisoner  ftee. 

Bat  however  implicit  may  be  the  obedience  which 
loyalty  to  law  demands  for  judicial  decisions,  it  can- 
not be  otherwise  than  that  many  within  and  without 
the  halls  of  legislation  must  look  upon  these  enact- 
ments as  standing  upon  the  utmost  verge  of  consti- 
tutionality, if  not  beyond  it;  and  as  justifying  i^ll 
tiie  protection  which  State  legislation  can  constitu- 
tionally proTide  for  the  prevention  of  their  abuse. 

The  S8th  and  d9th  sections  of  chapter  144  of  the 
Revised  Code  of  1800  under  the  title  Personal 
Liberty,  authorize  the  Governor  and  Council  to 
appoint  Commissioners  in  each  county  whose  duty 
it  shall  be  when  any  person  is  arrested  or  seized,  or 
in  danger  of  being  so,  as  a  fugitive  from  service  or 
labor,  *'to  us^  all  lawful  meant  to  protect  and  d^end 
him  J  and  secure  to  him  a  /air  and  impartial  trial 
hf  j^^y  Ax^d  the  benefit  of  the  proviaione  <(f  that 
chapter:**  and  to  defray  all  expenses  ot  witnesses' 
foes,  elerks*  foes  ;  and  provide  for  payment  to 
them  of  reasonable  charges  for  their  services  as  at- 
torneys and  counsel. 

It  is  difficult  to  perceive  in  these  provisions  any- 
thing unconstitutional,  unless  the  using  of  all  lauiful 
wuans  to  protect  aD  alleged  fugitive  from  slavery, 
to  secure  to  him  a  trial  by  jury ,  and  the  benefits  of  the 
act,  is  unconstitutional.    Nor  is  it  understood  how  a 
proviaon,  seemingly  so  humane  and  harmless,  can  be 
eonstnied  into  a  legislative  design  to  enable  parties 
to  prepare  for  any  i)erilous  contest,  or  to  sul^ect 
the  treasury  of  the  Commonwealth  to  control  for 
the  puriMse  of  provoking  a  conflict,  to  result  in 
pkytical  force,  as  has  been  apprehended.    If  such 
were  the  design  and  tendency  of  these  sections,  they 
would  be,  undeniably,  utterly  unconstitutional  in 
spirit  and  purpose,  and  should  be  repealed  with 
unqualified  reprobation. 

It  is  believed,  however,  that  they  are  not  obnox- 
iooa  to  any  such  imputations.  Their  language  is 
very  plain,  and  speaks  for  itself,  in  a  manner  which 
all,  who  read,  can  understand.  It  appears  to  point, 
in  th«  whole  context,  very  directly  and  exclusively 
to  Uffal  procegsee,  and  appearances  in  them,  as  the 
on/y  modes  in  which  ^the  commissioners  are  author- 
ized to  interfere.  They  are  to  be  persons  *  'learned  in 
the  Iftw,*'  not  a  particularly  belligerent  class  of  men ; 
they  are  to  use  only  *  ^lauiful  means**  for  the  proteetion 
of  tbe  fugitive,  and  to  secure  for  him  a  trial  by  jury, 
and  the  benefits  of  tbe  statute.  The  expenses  ot 
wUmesses,  clerks  and  officers*  fees  are  those  particu- 
larly enumerated  as  provided  for;  and  the  other 
expenses  are  those  incurred  in  the  protection  and 
dtfence  qf  the  person  so  seized  or  arrested,  together 
with  the  commiedoners'  own  reasonable  charges  as 
attorneys  and  counsel.  • 

How  far  any  such  precautions  were  reasonably 
thoogfat  necessary  or  expedient  for  protection 
of  the  Tery  humble  and  generally  poor  persons 
moet  sul^ected  to  the  probable  application  of  the 
enactments  of  the  Fugitive  Slave  Act,  or  maybe 
now  so  considered,  is  not  perhaps  a  question  strict- 
ly vithin  the  purview  of  an  inquiry  into  their  con- 


stitutionality. But  if  any  class  of  citizens  should  be 
thought  to  require  public  aid  in  self  defence  from 
attempted  oppression,  it  must,  it  is  thought,  be 
conceded  that  none  would  be  more  deserving  than 
this  class  of  persons,  who  are  exposed  to  a  danger 
so  peculiar  to  themselves,  and  of  such  fktalconse- 
quences  if  not  provided  for. 

The  60th  section  provides  that  <'no  person,  while 
holding  any  office  of  honor,  trust,  or  emolument, 
under  the  laws  of  this  State,  shall,  in  any  capacity, 
take  cognizance  of  any  case,  issue  any  warrant  or 
other  process,  or  grant  any  certificate"  under  the 
fugitive  slave  acts  of  1793  and  1850;  and  that  any 
justice  of  the  peace  thus  oifending  shall  sufibr  fine 
or  imprisonment. 

It  is  not  known  that  this  provision  has  ever  been 
objected  to  as  unconstitutional,  excepting  in  the 
general  sweeping  denunciations  so  often  uttered; 
nor  does  it  seem  possible  so  to  consider  it,  inasmuch 
as  the  Supreme  Court  of  the  United  States  have 
deeided,  as  before  shown,  that  no  State  can  oonsti^ 
tutionally  be  required  to  pass  any  laws  in  aid  of  the 
rights  of  the  claimant  under  those  acts;  and  the 
United  States  cannot  have  any  possible  need  of  the 
aid  of  State  officers  to  enforce  the  laws  thereof  The 
commissioners  were  appointed  to  this  duty  in  order 
to  supply  all  emergencies  arising  from  any  want  of 
judges  or  other  magistrates,  and  are  numeroui 
enough  for  the  purpose.  The  State,  therefore,  le 
clearly  under  no  obligation  to  require  any  of  its 
officers  to  render  such  aid,  and  it  is  not  easy  to 
perceive  why  its  refusal  to  allow  them  to  be  so  used, 
or  its  prohibition  of  such  service  are  not  only 
entirely  constitutional,  but  strictiy  proper,  within 
the  bounds  of  a  reasonable  con^y  to  other  States.  Ite 
officers  are  appointed  and  paid  exclusively  for  servi^ 
ces  to  be  rendered  to  her,  and  it  is  not  unreasonable 
in  her  to  prohibit  their  entering  upon  others  which 
may  more  or  less  conflict  with  her  interests  or  the 
convictions  and  sentiments  of  her  people.  The 
clause  imposing  penalties  upon  justices  of  the  peace, 
may  however  be  considered  oljectionable,  ae 
seemingly  vindictive,  and  tending  to  brand  with 
disgrace  a  service  rendered  in  aid  of  an  asserted 
constitutional  right  of  a  fellow  citizen,  and  may 
therefore  be  a  very  suitable  subject  for  repeal  in 
any  arrangement  that  may  be  thought  proper  for 
the  purposes  of  conciliation  and  national  harmony; 
these  penalties,  however,  for  rendering  any  such 
service  are  not  the  fruits  of  the  personal  liberty 
bill  of  1855,  but  have  been  on  the  statute  book  ever 
since  the  year  1843. 

The  61st  section  provides  that  no  "jail,  prison  or 
other  place  of  confinement  belonging  to  or  used  by 
the  State  or  any  county  therein,  shall  be  used  for 
the  detention  of  any  person  accused  or  convicted  of 
an  offence  created  by  the  Fugitive  Slave  Acts,  or  ac- 
cused of  resisting  or  obstructing  any  process  issued 
under  them,  or  of  rescuing  or  attempting  to  rescue 
any  person  detained  under  their  provisions,  nor  for 
the  imprisonment  of  any  person  arrested  on  mesne 
process  or  execution  in  a  suit  for  damages  or  penal- 
ties accruing  in  consequence  of  aid  rendered  to  a 
fugitive  from  labor,** 
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For  the  ttma  reuona  ■totod  in  Tefertnee  to  the 
preceding  aection,  there  can  be  no  complaint  againat 
thia  enactment  aa  unconatitutionaL  The  State  la 
under  no  obligation  to  famiah  jaila  for  the  United 
States,  and  may  unqaeationably  prohibit  any  anoh 
nae  of  them.  But  as  ahe  doea  permit  the  United 
Statea  to  uae  them  for  all  other  pnrpoaea  of  arreat 
and  imprisonment  of  persons  detained  or  commit- 
ted by  aathority  of  the  Courts  of  the  United  SUtee, 
the  exception  of  these  particular  claaaes  ofcaaea 
must  be  considered  aa  in  ita  nature  vindictiTe,  and 
intended  to  throw  embarraaament  in  the  usual  way 
of  enforcing  the  laws  of  the  United  Statea;  and 
ita  repeal  seems  to  be  called  for  aa  »  reaaonable  part 
of  any  arrangement  to  be  made  aa  aboTe  auggeated. 

The  62d  aection  proTidaa  that  whoerer  remoT^ 
from  the  limits  of  this  State,  or  aaaiata  in  ao  remoT* 
ing,  or  comes  into  the  State  with  the  intention^o' 
removing  or  assisting  to  remoTC,  or  procures  o' 
assists  in  procuring  so  to  be  removed,  any  peraon 
t>eing  in  the  peace  thereof,  who  is  not  **held  to  ser- 
vice or  labor"  by  the  party  making  claim,  or  who 
haa  not  escaped  from  auch  party,  or  whose  service 
or  labor  ia  not  due  to  auch  party,  within  the  meaa- 


of,  not  held  to  service  or  labor  by  the  party  eUio^ 
ing  him,  or  who  haa  not  eacaped  from  him,  or 
whoae  labor  or  aervice  ia  not  due  to  him  within 
the  meaning  of  those  worda  in  the  Constituticm  of 
the  United  Statea,  upon  pretence  that  auch  penon 
is  so  held,  or  haa  ao  eacaped,  or  that  hia  labor  la  ao 
due,  or  with  intent  to  aul^ect  him  to  auch  aerviea 
or  labor:  and  they  are  made  Crimea  of  a  very 
highly  penal  character.    Now,  upon  all  tha  eatab- 
liahed   principlea  of  the  common  law  regulating 
criminal  Juriaprudenoe,  it  would  be  easential,  to  con* 
stitute  the  crime,  that  the  party  offimding  should  know 
that  the  peraon  ao  claimed  waa  not  so  held  to  ser- 
vice, or  had  not  ao  eacaped,  or  that  hia  labor  or 
service    waa    not   ao    due    aa   alleged,    a«ea    if 
th€9tatuUhad  contained  no  wordi  txprening  or 
implying  ih*  neeeMtity  qf  iueh  knowledge  to  eoneti' 
vU  the  crime;  but  merely  had  deecribed  U  eu  a  re- 
moving or  oeeieHng  in  removing  at  a  fugitive  slave 
aperton  vtho  in  truth  woe  not  one. 

Thus  in  Fowler  v.  Paget,  7  T.  B.,  14,  a  caaa  under 
the  Stat  1,  Jamea  1,  declaring  certain  acta  done  by 
a  bankrupt  'Ho  the  intent,  or  whereby  hia  credit- 
ors may  be  defeated,*'  should  be  deemed  acta  of 


ing  of  those  worda  in  the  Constitution  of  the  United  bankruptcy,  it  waa  decided  by  the  English  Court  of 


States,  "on  the  pretence  that  tw:h  pereon  is  so  held 
or  has  so  escaped,  or  that  hia  aervice  or  labor  ia  ao 
due,  or  with  the  intent  to  anl^ect  him  to  such  service 
or  labor"  shall  be  punished  by  a  fine  not  leaa  than 
one  thousand  nor  exceeding  five  thousand  dollars, 
and  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  five  years.  And  that  any 
peraon  sustaining  wrong  or  iigury  by  any  proceed- 
ing puniahable  as  aforesud,  may  also  maintain  an 
action  and  recover  damages  therefor. 

It  has  been  assumed  that  thia  provision  applies  to 
"persons  who  by  mistake  of  fMt,  or  misapprehen- 
sion of  law,  and  without  any  corrupt  or  wicked  in- 
tent make  a  claim  under  the  laws  and  before  the 
authorities  of  the  United  Statea":  and  thkt  this  law 
Bulgects  a  person  demanding  a  right  under  a  law  of 
the  U.  S.,  to  a  fine  of  five  thouaand  dollara  and  to 
imprisonment  in  the  State  Prison  for  five  years,  as 
the  **penalty  of  an  innocent  failure  to  prove  hie 
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caee. 

If  this  be  true,  and  a  correct  representation  of 
the  intent  and  legal  purport  of  this  section,  it  is 
certainly  not  only  most  obviously  unconstitutional, 
but  an  outragfc  upon  the  civilisation  of  the  age, 
calling  for  instant,  unqualified  and  indignant  repeal. 

Such  a  construcUon,  however,  cannot  be  conced- 
ed, but  is,  with  due  humility  and  reference,  be 
lieved  to  be  erroneous:  nor  was  any  such  suspect- 
ed to  be  entertained  by  any  one  unUl  after  this  in- 
quiry was  entered  upon. 

It  is  an  elementary  principle  of  the  common  law 
that  the  intent  is  of  the  essence  of  crime;  and  that 
no  man  can  be  lawftilly  convicted  of  one  unless  an 
intent  to  commit  it  be  proved. 

The  crimes  purporting  to  be  created  by  this  sec- 
tion are  the  removal  from  the  State,  or  coming  into 
the  State  with  the  intention  of  removing  or  assisting 
in  removing,  or  procuring,  or  assisting  in  procur- 
ing such  removal,  of  any  person  in  the  peace  there- 


King's  Bench  that  although  the  act  done  had  the  ef- 
fect qfdtfeaJting  credUore^  it  waa  not  emBUcient  tcitk- 
out  the  intent,  because,  as  the  Court  say  "it  ia  a 
principle  of  natural  justice  and  of  our  law  that  ac- 
tus nonfaeit  reum  niei  nun*  tit  rea;  the  act  and  in- 
tent muat  both  concur  to  constitute  crime." 
the  direct  language  of  thtt  statute,  it  would 
plainly  to  have  imported  that  the  act  would  be 
enough,  if  done  either  with  the  intent  or  without  it 

So  in  Begina  v.  AUday,  8  Car.  and  Payne  139,  a 
caae  of  an  indictment  fbr  writing  without  a  new 
stamp  matter  liable  to  stamp  duty  on  paper  on 
which  similar  matter  had  been  previously  written. 
Lord  Abinger  says  "The  act  of  parliament  doea.not 
tay  that  an  intent  to  deceive  or  defraud  ia  eeuniial 
to  contiUvie  the  q/fence,  but  it  ia  a  serious  question 
whether  a  person  doing  this  thing  innocently  and 
intending  to  pay  the  stamp  duty,  is  liable  to  be 
transported:  I  am  of  opinion  that  to  constitute  this 
offence  there  must  be  a  guilty  mind.  It  it  a  naxm 
older  than  the  law  of  England,  thai  a  man  is  not 
guilty  unlett  hit  mind  it  guilty. 

Many  decisions  to  the  same  effect  have  been  made 
in  the  Southern  Statea  upon  sUtutes  analogoua  to 
this  which  we  are  here  considering. 

In  Kentucky,  in  the  caae  Comth.  v.  Stout,  7  B. 
Monroe  248,  the  Court  of  Appeals  held  that  under 
the  statute  against  "removing  or  attempting  to  re* 
move  any  person  of  color  having  a  suit  pending  for 
freedom,"  the  indictment  must  not  only  allege  the 
f^t  of  such  removal  or  attempt,  but  must  aver  that 
the  defendant  had  knowledge  of  the  pendency  of  the 
suit,  in  order  to  constitute  the  offence. 

So,  too.  in  the  case  Price  v.  Thornton,  10  Mis- 
souri Bep.  140,  it  was  ruled  by  the  Supreme  Court 
that  carrying  off  a  slave,  under  the  beli^ that  he  woe 
free,  was  not  punishable  by  the  act  prohibiting 
the  transportation  of  any  slave  out  of  the  State 
without  consent  of  the  owner:  although  the  statate 
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WM  in  general  terms  of  prohibitioB  with  no  saoh  saT- 
ingr. 

So  it  was  held  by  the  Sapreme  Court  of  Tennessee 
in  Gordon  t.  Farqnhar,  Peek  155,  that  a  penalty 
imposed  by  statute  on  any  person  who  sbonid  '*entice 
Oir  persuade  any  sUve  to  Absent  himself  flrom  his 
owner's  serrice'*  coald  not  be  reooTered,  if  the  de- 
fendant believed  that  the  person  in  whose  behalf  he 
acted  had  a  good  legal  or  equitable  title.  And  the 
same  Court,  in  the  subsequent  ease  of  Dunoan  t.  the 
State,  7  Humphrey  148,  which  was  an  indiotmentfor 
leoeiYing  and  taking  away  a  slaTe  without  a  oertill- 
cate  of  fineedom,  said:  "It  is  a  saered  prinoiple  of 
eriminal  jurisprudence  that  the  intention  to  commit 
the  erime  is  of  the  essence  of  the  crime;  and  to  hold 
that  a  man  shall  be  held  criminally  responsible  for 
an  oflfenoe,  of  the  commission  of  which  he  is  ignorant 
St  the  time,  would  be  intolerable  tyranny."  - 

The  same  doctrine  has  been  held  repeatedly  by 
the  Supreme  Court  of  this  State. 

The  statute  1793,  ch.  59,  §15,  imposed  a  line  on 
any  one  who  **  shall  bring  and  leave  any  poor  and 
indigent  person  in  any  town,  wherein  such  pauper 
is  not  legally  settled,  knowing  him  to  be  poor  and 
indigent;"  the  object  being  to  prevent  towns  from 
being  thus  made  chargeable  with  the  expense  of 
maintaining  paupers.  In  the  case  Greenfield  t. 
Cushmao,  16  Mass.  Bep.,  393,  of  a  claim  under  this 
statute,  the  jury  were  instructed  and  the  full  Court 
ruled,  that  the  plaintiff  must  prove  not  only  the 
defendant's  knowledge  of  the  pauper's  poverty,  but 
aUo  an  intent  to  impote  a,  charge  upon  the  town : 
although  no  such  intent  is  mentioned  as  necessary 
to  eoDstitnte  the  offanee. 

This  doctrine  was  approved  by  the  same  Court  in 
Deerfidd  v.  Delano,  1  Pick.,  4G9.  See  also  Reed  v. 
PaTis,  8  Pick.,  514,  517 :  Com'th  v.  Slack,  19  Pick., 
304,31)6. 

It  has  been  also  recognized  in  the  fullest  manner 
by  the  Supreme  Court  of  Maine,  in  Sanford  v.  £m- 
3  Greenleaf  Rep.,  7,  where  Mellen,  Ch.  J., 
'  Although  the  statute  is  silent  as  to  the  mo- 
tire  with  which  a  person  may  carry  a  pauper  into  a 
town  in  which  he  has  not  a  legal  settlement  and 
there  leave  him ;  still  the  unlauifulneu  qf  the  inten- 
tion is  of  the  etsence  qf  the  act,  and  gives  it  the 
character  of  an  offence  agslnst  the  statute.  On  this 
|>rinciple  it  has  often  been  decided  in  actions 
brought  to  recover  a  penalty  for  sawing  or  dis- 
poetng  of  logs  belonging  to  the  plaintiff,  that  the 
penalty  was  not  incurred  if  the  defendant  took  and 
e&rried  away  the  l(>gs,  rea//y  believing  ihetn  to  be 
his  own.**    ' 

During  the  present  year,  in  the  case  of  Common- 
vcalth  T.  Presby,  it  was  decided  by  the  Supreme 
Court  of  Massachusetts,  that  the  stat  of  1855,  chap. 
215,  §33,  which  authorises  the  arrest,  without  war- 
rfhat,  of  "  any  person  found  in  a  state  of  intoxica- 
tev,'*  protected  an  officer  who  arrested  a  person 
BCt  in  feet  intozicaited,  but  whom  he  had  reasonable 
ciise  to  believe  to  be  intoxicated— -<5n  the  ground, 
mm  the  Court  said,  quoting  Blackstone  and  Hale, 
tbat  **  an  unwarrantable  act  without  a  vicious  will, 
im  BO  erime  at  aU; "  and  "  where  there  is  no  will  to 


commit  an  offence,  there  ean  be  no  tnaagrm 
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sion. 

If  therefore  the  words,  '*on  the  pretence  that  sneh 
person  is  so  held,  or  has  so  escaped,  or  that  his  la- 
bor is  so  due,"  had  never  been  inserted  in  this  seo- 
tion,  it  would  appear,  upon  the  authority  of  these 
decisions,  that  in  order  to  constitute  the  offence  in- 
tended by  it,  it  must  be  alleged  and  proved  that 
the  defendant  knew  that  the  person  so  claimed  was 
not  so  held  to  serrice,  or  had  not  so  escaped,  or 
that  his  labor  was  not  so  due;  such  knowledge  being 
essential  to  any  criminal  intention. 

But  if  this  were  otherwise,  (which  cannot  be  for  a 
moment  conceded,)  it  is  not  uhderstood,  by  what 
process  of  reasoning  the  statute  can  be  made  to  In^ 
port  the  offence,  unless  committed  with  such  know- 
ledge, when  the  Tery  words  of  it  are,  that  to  consd- 
tute  it,  the  removal  or  attempt  to  remove,  &c.,  must 
be  **on  the  pretence  that  such  person  is  so  held,  or 
has  so  escaped,  or  that  his  labor  or  service  is  so 
due,  or  with  intent  to  sul^ect  him  to  such  service  or 
labor,"  which  term  pretence  in  common  accep- 
tation and  lexicographic  definition  necessarily  im- 
plies a  felse  or  fictitious  claim.  Its  signification,  as 
given  by  Worcester,  is  "a  false  argument,  ground- 
ed upon  fictitious  postulates;  act  of  pretending,  or 
of  showing,  or  alleging  what  is  not  real;  unfounded 
claim:  pretension;  pretext;  show;  appearance;  ot- 
sumption;  claim."  It  is  humbly  apprehended  that  it 
would  be  a  nuvelty  in  criminal  jurisprudence,  for  a 
Court  to  construe  such  a  word  in  such  connection 
in  a  penal  statute,  as  consistent  with  an  honest  thouj^ 
u7\founded  representation  or  claim. 

It  may  be  suggested  that  although  a  false  i>retext 
may  be  necessary  by  force  of  the  word  "pretence,'* 
in  reference  to  the  class  of  cases,  the  description  of 
which  immediately  precedes  it,  nevertheless  the  fol- 
lowing terms,  *'or  with  intent  to  sulject  him  to  such 
service  or  labor,"  are  not  thus  qualified ;  and  there- 
fore cover  all  cases  whatsoever  of  removal  or  attempts 
to  remove,  whether  upon  false  pretext  or  other- 
wise. It^  might  be  sufficient  to  answer  that  upon 
the  principle  above  stated,  and  upon  analo- 
gous cases  of  construction  of  penal  statutes,  the 


word 


"or" 


would  be  construed  to  mean  "and'* 


in  this  connection — ^to  avoid  the  obvious  absurdity 
of  supposing  that  the  Legislature,  after  particularly 
describing  certain  offences  as  requiring  a  felse  pre- 
tence to  constitute  these  crimes,  should  immediately 
add  language  applying  to  all  cases  whatsoever, 
including  these,  and  by  which  the  necessity  of  any 
such  pretext  was  excluded.  It  is  believed,  however, 
that  the  true  construction  of  this  section  is,  that  it 
provides  for  two  classes  of  cases — one,  where  a  firee 
man  is  seised  to  be  removed  under  a  felse  pretence 
that  he  IB  a  slave  already  owing  service,  who  has 
escaped:  and  the  other  where  he  is  so  seised  with 
knowledge  that  he  is  a  fireeman,  and  the  riew  of 
kidnapping  and  subjecting  him  to  such  labor  and 
service. 

This  enactment,  it  is  believed,  had  especial  refei^ 
ence  to  the  class  of  persons  above  alluded  to  as  par- 
ticularly exposed  to  danger,  under  the  provisions  of 
the  ftigitive  slave  act;  while  at  the  same  tima  em- 


braoiog  all  attempts  at  kidnapping  under  the  faoili- 
ties  which  that  act  famishes.  And  it  certainly  is  not 
too  severe  a  law  for  a  crime  so  heinous.  Bat  as  it  has 
been  considered  susceptible  of  a  construction  so  broad 
as  to  embrace  persons  innocently  and  honestly  seek- 
ing the  recovery  of  fugitive  slaves,  it  certainly  ought 
to  be  so  amended,  as  to  exclude  the  possibility  of  any 
such  presumption.  And  with  such  amendment  there 
seems  to  be  no  good  reason  why  it  should  not  re- 
main on  the  statute  book,  or  should  give  any  rea- 
sonable pretext  of  offence  any  where. 

The  63d  section  prohibits  sherifiBi,  deputy  sheriffii, 
jailors,  constables  or  other  officers  of  the  State,  or 
of  the  police  of  any  city  or  town,  or  any  district, 
county,  city  or  town  officer,  or  any  officer  or  other 
member  of  the  volunteer  militia  from  the  arresting, 
imprisoning,  detaining  or  returning,  or  assisting  in 
BO  doing,  of  any  person,  for  tke  reaton  that  he  is 
claimed  or  adjudged  to  be  a  fugitive  firom  service  or 
labor, — under  forfeiture  of  a  fine  of  not  less  than 
one  thousand  and  not  exceeding  two  thousand  dol- 
lass,  and  by  imprisonment  in  the  State  prison  not 
less  than  one  nor  more  than  two  years. 

The  same  remarks  apply  to  this  as  to  the  sixtieth 
section,  prohibiting  officers  of  the  State  firom  taking 
cognizance  of  such  case  and  issuing  warrants,  and  to 
the  uxty-first  concerning  the  use  of  jails. 

It  is  clearly  not  unconstitutional,  because  a  State 
has  a  perfect  right  to  assign  such  duties  as  she  pleases, 
to  officers  appointed  under  her  constitution  and  laws, 
and  to  limit  the  scope  thereof  at  her  pleasure.  And 
no  good  reason,  it  is  believed,  can  be  shown  why 
State  or  county  or  town  officers  should  be  required  to 
assist  a  claimant  seeking  to  recover  a  fligitive  firom 
slavery,  any  more  than  to  assist  the  government  of 
the  United  States  in  the  enforcement  of  its  revenue 
laws,  or  to  aid  in  the  execution  of  any  of  its  pro- 
oesses,  civil  or  criminal.  The  severe  penalties,  how- 
ever, imposed  for  any  such  violation  of  duty,  have 
the  appearance  of  vindictive  legislation,  as  intended 
to  cast  a  stigma  upon  the  enforcement  of  a  dearly 
constitutional  right,  and,  as  such,  would  seem  to  be 
a  proper  subject  of  reconsideration  and  re- 
peal, and  any  arrangement  that  may  be 
made  as  above  supposed. 

It  has  been  suggested  that  the  including 
of  any  officer  or  other  member  of  the  volun- 
teer militia  in  this  section,  applies  to  him  in 
his  Individual,  and  not  his  military  capacity 
only.  Such  a  criticism  seems  clearly  untena- 
ble firom  the  context,  which  relates  to  persons 
only  as  acting  officially;  and  firom  the  obvious  im- 
probability of  such  application  to  any  one  class  of 
private  individuals,  more  than  to  all  others. 

The  sixty-fourth  section  provides  that  the  volunteer 
militia  shall  not  act  in  any  manner  in  the  tetzv re,  de- 
UntUm,  or  rendition  of  ^  ^enon,  for  tke  reason  that 
he  is  claimed  or  adjudged  to  be  a  fiig^tive  firom  ser- 
vice or  labor:  and  imposes  a  fine  upon  any  one  of- 
Ibnding  of  not  less  than  one  thousand,  and  not  ex- 
ceeding two  thousand  dollars,  and  imprisonment  in 
the  State  prison  for  not  less  than  one,  nor  more 
than  two  years.  And  the  sixty-fifth  provides  that 
the  peaalties  pretoribed  by  the  two  preceding  Mo- 


tions "shall  not  d^ply  .0  any  act  (^miiHaryoh^ 
dienee  and  tubordination  performed  by  an  officer  or 
private  of  the  militia." 

These  provisions  seem  to  be  very  carefully  drswi 
with  the  obvious  purpose  of  confining  the  servioi 
prohibited,  to  that  of  av^tny  in  the  teizingt  def«s- 
tion  or  rendition  qf  a  fugitive;  and  of  excluding  toy 
other,  as  not  being  within  such  prohibition.  Thii 
might  be  justly  said  to  be  their  plain  legal  import, 
even  V  the  words  "/or  <A<  reason  that  he  t't,"  had 
not  been  inserted.  But  the  insertion  of  those  wordi 
seems  to  place  the  matter  beyond  reasonable  doubt; 
and  to  leaveany  service,  for  any  other  reason,  entirdj 
without  the  purview  of  the  statute.  Now  the  terrtri 
qf  aiding  in  the  seizure,  detention  or  rendition  qf  a 
fugitive  from  elaveryfor  Ike  reason  that  he  if  tucik, 
is  one  thing;  and  the  service  qf  aiding  the  rnvfit- 
eipal  or  other  authorities  in  preventing  or  quelling 
a  riot,  f^red  or  occasioned  by  the  acts  of  officers  or 
persons  lawflilly  employed  in  each  seizure,  detentios 
or  rendition,  is  obviously  one  of  another  and  entire- 
ly different  and  distinct  character:  and  it  is  not  per- 
ceived how  they  can  be  confounded,  under  any  judi- 
cial application  of  these  provisions. 

The  right  of  a  Court,  or  Mayor,  or  other  magis- 
trate to  call  out  the  militia  to  aid  in  preventing  or 
quelling  riots  for  any  and  all  cases,  is  not  impaired 
by  them;  but  is  carefully  preserved  by  the  very  ex- 
plicit terms  in  which  the  offence  is  defined  and  lim- 
ited; and  it  matters  not  whether  tke  occasion  of 
a  riot  or  tke  apprekension  qf  a  f  »ol  be  the  srrett, 
detention,  or  rendition  of  a  fiigitive  slave,  or  any- 
thing else;  this  power  to  invoke  military  aid  ii 
unchanged,  and  exists  precisely  as  it  did  before.  , 

Suppose  a  riot  were  feared  or  on  foot,  antic- 
ipated or  occasioned  by  the  odiousness  of  a  revennf 
law,  and  the  attempts  of  the  officers  of  the  United 
States  to  enforce  it:  no  one  will  pretend  that  tlii 
calling  out  of  the  militia  to  prevent  or  subdue  saeh 
a  riot  would  be  aiding  in  enforcing  that  law;  no 
court  or  police  magistrate  has  any  power  to  call 
upon  the  militia  to  render  such  aid,  though  they 
do  possess  it  to  prevent  or  subdue  riots  feared  or 
occasioned  by  reason  of  such  enforcement  80 
here,  while  the  militia  are  forbidden  to  take  part  in 
aiding  in  the  seizure,  &c.,  they  are  not  prohibited 
firom  serving  if  called  upon  by  legal  authority  to 
prevent  or  suppress  any  riotous  violence  whicb 
such  seizures  might  occasion. 

This  law  does  not,  therefore,  if  these  views  u* 
as  sound,  as  they  are  believed  to  be,  "prevent  the 
use  of  the  militia  for  the  protection  of  officers  of 
the  laws  of  the  United  States  from  lawless  violence" 
in  any  case. 

It  was  designed,  as  is  believed,  to  prevent  the 
militia  fh>m  volunteering  in  the  service  of  aiding  to 
seise,  detain,  or  return  an  alleged  fugitive  from 
slavery.  And  it  is  one  thing  to  appear  under  legal 
orders  for  the  purpose  of  putting  down  or  prevent- 
ing a  riot,  which  might  be  fbared  or  take  place  b^ 
cause  of  the  performance  of  thftt  duty  by  persoai 
authorized  to  perfbrm  it  by  the  laws  of  the  United 
States;  and  quite  another  to  volunteer  to  help  thou 


in  the  diaehugeof  the  daty  Mpari  qf  Hu/arce  c«- 
pUtyedfm  thtUpurpoa, 

This  distinetion  was  oleurly  taken  and  eetabliahed 
by  the  Sapreme  Court  of  this  State,  in  Ela  t.  Smith 
and  others,  5  Gray  Rep.  131.  The  Court,  p.  143, 
■ay :  *'  The  right  and  duty  of  oalling  out  a  mili- 
tary force  to  repress  and  pretent  an  anticipated  riot, 
cannoi  be  made  to  d^ptnd  in  any  degra  upon  the 
cau9€  of  such  tknatenid  disturbance  qf  the  peace,'* 
*'  It  is  eqaaDy  the  duty  of  the  ciTil  officers  to  take 
all  proper  steps  to  prerent  a  threatened  riot  or  mob, 
whether  it  was  likely  to  arise  firom  the  enforcement 
of  a  constitutional  or  unconstitutional  law.*' ' 

Any  exception,  therefore,  to  the  constitutional, 
ity  of  this  law  on  the  ground  that  it  sul^eots  the 
people  to  lawless  Tiolence,  by  withdrawing  the  mili- 
tary aid  relied  upon  on  occasions  of  anticipated 
riot*  seems  untenable,  inasmuch  as  the  right  so  to 
call  upon  it,  on  the  occasion  of  popular  commotion 
cauaed  by  efforts  to  qeise  and  return  an  alleged  Aigi- 
tive  from  slavery,  is  the  same  as  in  any  other  case 
of  disturbance. 

No  exception  of  unconstitutionality  is  known  to 
haTc  been  taken  to  the  nxty-serenth  section,  which 
proTides  that  no  person  holding  a  judicial  office  under 
the  laws  of  the  U.  S.,  or  the  office  of  Commissioner 
of  the  Circuit  Court  of  the  U.  S.  shall  hold  any  Judicial 
office  under  the  Constitution  and  laws  of  this  State; 
or  to  the  limitations  there  imposed  upon  the  powers 
of  Jttfltioes  of  the  Peace;  and  it  is  not  peroeiTed  that 


any  other  oljeottoii  can  be  reasonably  made  to  then 
by  other  SUtes. 

It  is  not  within  the  purriew  of  this  inquiry  to  sug- 
gest the  time  when  or  the  circumstances  under  which 
any  of  the  repeals,  modifications  or  amendments 
aboTC  suggested  may  be  best  made,  farther  than 
to  say  that  in  all  cases  where  repeal,  modifi^ 
cation,  or  amendment,  may  be  deemed  nece^ 
sary  to  rcToke  an  unconstitutional  provision,  or 
make  it  consistent  with  constitutional  principles,  or 
remoYC  any  appearance  of  conflict  therewith,  it  obTi- 
ously  should  be  done  without  condition  or  delay,  as 
under  no  circumstances  should  an  unconstitutional 
proTinoa,  or  one  of  doubtfhl  construction  in  that 
respect,  be  permitted  to  remain  on  the  statute-book. 

The  remarks  thus  offined  upon  this  important  and 
interesting  topic  are  submitted,  not  in  any  pride  of 
opinion,  but  with  much  diffidence,  solely  for  the 
purpose  of  assisting  in  the  attainment  and  diffusion 
of  accurate  information  as  to  the  real  nature  of  the 
laws  in  question,  whose  constitutionality  and  pro- 
priety have  been  so  extensiTely  and  vigorously  as- 
sailed, and  with  so  much  danger  of  injury,  as  it  is 
ibared,  to  the  good  name  and  honor  of  Massa- 
chusetts. And  if  the  effwt  shall  be,  by  eliciting  dis- 
cussion, to  prove  that  the  Tiews  presented,  or  any 
of  them,  are  erroneous,  and  so  lead  to  satisfactory 
knowledge  upon  the  subject,  the  purpose  for  which 
they  are  thus  given  to  the  pubUo  will  have  been 
fully  answered. 
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Thb  following  observations  are  submitted  with  tbe  diffidence  which 
a  civilian  must  feel  in  treating  of  a  military  subject,  and  in  the  hope 
that  thej  may  be  of  some  value  in  determining  the  best  method  of 
reaching  the  desired  result 

The  following  are  among  the  authorities  relied  on  for  statements 
of  fact :  — 

Federal  and  Cantonal  Laws  of  the  Swiss  Militia. 

Report  of  a  Select  Committee  on  the  Sandhurst  Royal  Military 
College,  1855. 

Vauchelle  —  Cours  d*  Administration  Militaire. 

Report  of  the  Commission  appointed  to  examine  into  the  Or- 
ganization, System  of  Discipline  and  Course  of  Instruction  of  the 
U.  S.  MUitary  Academy  at  West  Point,  Dec  1860.  Senate  Mis. 
Doc  No.  8. 
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MTTJTARY  EDUCATION. 


*^  BepreieiitatiTe  inBtitataoiu  necessarily  depend  for  pennanence  upon  the 
readineas  of  the  people  to  fight  for  them  in  case  of  their  being  endangered." 

J.  S.  Mill. 

The  experience  of  Massachusetts  in  the  present  war  is 
enough  to  show  the  necessity  of  a  thorough  military  organiza- 
tion for  the  future.  Two  objects  are  to  be  accomplished :  Firsts 
—  Every  man  in  the  State  should  be  drilled,  trained  in  the  duties 
of  the  soldier,  accustomed  to  the  use  of  arms,  and  taught  the 
manoeuvres  of  troops.  Second^  —  A  body  of  officers  must  be 
cieated,  thoroughly  accomplished  in  their  profession,  to  whom 
the  lives  of  our  men  can  be  safely  intrusted.  Of  the  two  the 
latter  is  perhaps  the  most  essential,  because  it  requires  more 
time  to  educate  an  officer  than  a  soldier,  and  if  he  is  left  to 
the  teachings  of  experience  the  price  of  the  lessons  is  paid  in 
men's  lives.  But  the  necessity  of  diffiising  among  the  whole 
people  the  elements  of  a  soldier's  training  grows  daily  more 
pressing.  As  we  become  less  an  agricultural  and  more  a  manu- 
facturing and  commercial  people,  and  the  State  is  more  densely 
settled,  the  use  of  arms  becomes  less  habitual.  Many  of  our 
volunteers  never  loaded  a  musket  till  they  were  within  sight  of 
the  Potomac.  The  tendency  of  modem  warfare  is  to  give  the 
victory  to  the  largest  force.  But  as  the  force  is  increased  so 
must  the  discipline  of  the  men  and  the  skill  of  the  officers  be 
brought  to  a  higher  point,  or  the  large  masses  of  men  become 
unmanageable  firom  their  very  size. 

With  the  exception  of  England  there  is  not  a  country  in 
Europe  in  which  a  military  education  is  not  diffused  among  the 
whole  people,  and  unless  we  mean  to  rival  England  in  the 
magnitude  of  our  military  blunders,  we  must  take  the  necessary 
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measures  to  avoid  so  undesirable  a  result  In  France  a  certain 
number  of  young  men  attaining  the  age  of  twenty  are  chosen 
by  lot  to  serve  in  the  regular  army  for  seven  years.  In  Prussia 
every  man  arriving  at  the  age  of  twenty  is  obliged  to  serve 
three  years  in  the  standing  army.  He  then  passes  into  the 
landwehr  of  the  first  ban,  which  constitutes  the  immediate 
reserve.  This  force  is  called  out  twice  every  year  for  in- 
struction, and  is  held  in  readiness  to  join  the  army  in  the 
field  at  the  first  call  of  need.  In  this  class  he  remains  till 
the  age  of  thirty-two.  He  then  passes  into  the  landwehr  of 
the  second  ban  until  the  age  of  forty.  These  men  garrison  the 
fortresses  in  time  of  war,  but  are  not  called  out  in  time  of  peace. 
The  landsturm,  or  levy  en  rruMse  of  all  able-bodied  men  be- 
tween seventeen  and  fifty,  not  included  in  the  other  corps,  is 
called  out  only  in  case  of  invasion  or  the  last  extremity  of  the 
State.  Most  of  the  other  continental  States  maintain  their 
armies  by  modifications  either  of  the  French  or  of  the  Prussian 
systems. 

But  these  governments  all  look  to  the  maintenance  of  large 
standing  armies  capable  of  military  operations  beyond  the 
boundaries  of  their  own  countries.  The  State  of  Massachusetts 
looks  to  no  such  result,  but  in  view  of  our  past  experience  we 
may  well  consider  whether,  in  order  to  render  the  system  of 
volunteer  militia  (which  for  us  is  undoubtedly  the  true  one) 
thoroughly  effective,  we  ought  not  to  take  steps  to  diffuse  the 
elements  of  military  knowledge  as  universally  throughout  the 
State  as  the  elements  of  civil  knowledge  are  difiused  to-day, 
and  to  educate  a  body  of  skilful  officers  to  lead  the  men.  What 
an  amount  of  blood  and  treasure  would  have  been  saved  in  this 
war,  if  we  had  been  able  to  put  our  whole  contingent  into  the 
field  as  promptly  as  we  did  the  few  regiments  that  saved 
Washington,  and  led  by  officers,  every  one  of  them,  firom 
the  generals  to  the  corporals,  as  well  vjersed  in  their  busi- 
ness as  are  the  graduates  of  West  Point  Academy.  Such  a 
force  passing  through  Baltimore  on  the  19th  of  last  April, 
might  well  have  been  in  Richmond  by  the  29th  of  the  same 
moYith,  without  defeat  and  without  retreat.  We  should  have 
been  spared  the  long  series  of  bloody  blunders  which  have 
marked  our  lines  firom  Big  Bethel  to  Ball's  Bluff,  and  the  govern- 
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ment  and  business  of  the  country  might  already  have  returned 
to  their  accustomed  channels. 

In  the  year  1847,  seven  of  the  cantons  of  the  Swiss  Republic 
seceded  from  the  Confederacy.  Among  them  were  the  three 
forest  cantons,  the  ori^nal  nucleus  around  which  the  whole 
Bepublic  had  been  formed,  the  birthplace  of  William  Tell  and 
Arnold  of  Winkelreid.  The  seceders  held  the  strongest  mili- 
tary position  in  Europe*,  but  the  loyal  cantons  put  on  foot  an 
army  of  100,000  men,  well  armed,  drilled,  and  officered.  The 
city  of  Friburg  was  taken,  and  in  thirty  days  from  the  first  proc- 
lamation of  the  commanding  general  the  war  was  ended  and 
order  was  restored. 

In  1856,  a  quarrel  having  arisen  with  the  King  of  Prussia, 
Switzerland  placed  on  foot  an  army  of  200,000  men  well  pro- 
vided with  artillery. 

Thas  the  military  system  of  Switzerland  has  proved  itself 
effective ;  and  as  there  is  no  standing  army  whatever,  and  the 
State  is  a  confederacy  of  cantons  under  democratic  forms  of 
government,  we  may  find  something  in  their  system  applicable 
to  our  own  case. 

Switzerland  covers  an  area  of  about  15,000  square  miles, 
equal  to  that  of  Vermont  and  New  Hampshire  together,  of 
which  a  large  portion  is  covered  by  lakes,  forests,  mountains, 
ice  and  snow,  leaving  only  thirty-one  per  cent,  of  the  land  fit 
for  agricultural  purposes,  not  including  the  mountain  pastures. 
Possessing  a  population  of  only  two  millions  and  a  half  of  people 
it  is  surrounded  by  militaiy  powers  of  the  first  class,  and  must 
needs  be  strong  to  be  free.  France,  Austria,  and  Prussia  are 
not  always  as  good  friends  as  they  are  near  neighbors,  and  the 
little  Republic  must  ever  be  ready  to  ward  a  blow  and  return  it. 
The  constitution  of  Switzerland  declares  that  every  citizen  is  a 
soldier.  "  Tout  Suisse  est  soldat."  Military  service  is  required 
between  the  ages  of  twenty  and  forty-four.  The  substitution 
of  one  man  for  another  is  forbidden,  but  exemption  from  service 
is  allowed  to  certain  persons,  such  as  officers  of  the  govern- 
ment and  of  public  institutions,  clergymen,  students  of  the- 
ology, members  of  the  police,  pilots,  and  others.  In  some  cases 
a  man  is  excused  fi:^m  the  more  active  service,  but  required  to 
pass  through  the  regular  course  of  military  instruction  and  to 


6  A    PLAN    FOB   MILITART    IDUCATION 

serve  in  the  reserve  of  the  armj  when  called  upon.  Such  are 
the  only  son,  or  one  of  the  sons,  of  a  widow ;  or  of  a  widower, 
provided  the  &ther  be  over  sixty  years  old,  and  the  son  neces- 
sary to  his  support ;  a  widower,  the  father  of  children  in  their 
minority,  who  has  no  resources  except  the  work  of  his  own 
hands ;  one  of  two  or  more  sons  when  they  make  conmion 
household  with  their  parents,  if  the  family  could  not  be  sup- 
ported by  other  brothers  not  subject  to*  service ;  married  men, 
or  widowers  having  at  least  two  children.  These  exceptions 
do  not  apply  to  officers. 

The  Council  of  State  of  each  canton  appoints  yearly  a  *^  Com- 
mission on  Furlough  and  Discharge,"  consisting  of  ten  mem- 
bers, of  whom  two  are  medical  men,  two  officers,  one  a  corporal, 
one  a  soldier,  and  the  others  members  of  the  council.  The 
commission  acts  under  oath ;  grants  exemption  for  physical  de- 
fects or  want  of  height ;  or  passes  men  from  the  active  service 
to  the  reserve.  A  man  who  at  the  age  of  twenty  has  not  at- 
tained the  height  of  five  feet  and  one  inch  can  be  ftirloughed 
for  two  years ;  and  if,  at  the  end  of  the  third  year,  he  has  not 
reached  this  height,  discharged  from  all  service.  Men  who 
have  been  convicted  of  disgraceful  crimes,  or  have  suffered 
penal  sentence,  are  deckied  tmworthy  of  hearing  arms  for  their 
country.  No  one  who  has  been  deprived  of  his  civil  rights  can 
hold  a  commission. 

The  militia  is  divided  into  the  federal  contingent  and  the 
landwehr.  The  federal  contingent  consists, — Firsts  of  the  elite, 
which  includes  three  per  cent,  of  the  whole  population,  taken 
from  those  between  the  ages  of  twenty  and  thirty-four.  The 
time  of  service  in  the  elite  is  eight  years.  Second^  the  reserve, 
being  one  and  a  half  per  cent,  of  the  population  and  not  above 
the  age  of  forty.  The  landwehr  includes  men  up  to  the  age  of 
forty-four.  The  landsturm,  or  levy  en  masse^  consists  of  the 
whole  male  population,  capable  of  bearing  arms,  between  the 
ages  of  twenty  and  Ghj^  and  not  included  in  the  classes  before 
described.  The  male  population  of  Switzerland  is  1,140,000, 
of  which  thirty-seven  per  cent.,  or  422,000,  are  between  twenty 
and  forty-four  years  of  age.  One  fourth  of  these  are  exempt  or 
found  unfit  for  service,  leaving  316,000  perfectly  fit.  In  1853 
the  number  of  men  required  for  the  federal  contingent  was 
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104,354,*  but  according  to  official  statements  the  number  of 
men  in  all  branches  of  the  service,  well  armed  and  instructed, 
amounted  to  125,126.  The  excess  of  men  supplied,  over  those 
required,  arose  from  the  public  spirit  and  general  ^esire  for 
military  instruction  existing  among  the  people.  Add  to  these 
125,000  the  landwehr,  which  numbered  150,000,  and  we  have 
a  total  of  275,000  effective  men,  well  armed,  drilled,  and  offi- 
cered. In  the  same  ratio  Massachusetts  would  furnish  185,400 
men,  or  eleven  per  cent,  of  her  population. 

The  federal  army  is  composed  of  the  following  arms :  —  en- 
^eers,  including  sappers  and  pontoniers;  artillery,  including 
rocket  batteries ;  cavalry,  riflemen,  light  infantry,  and  in&ntry. 
There  is  besides  a  medical  corps  for  the  service  of  the  ambu- 
lances and  hospitals.  But  as  uninstructed  men  are  of  little  or 
no  value,  the  federal  law  upon  militaiy  organization  provides 
that  the  cantons  shall  see  to  it  that  the  infantry  of  their  contin- 
gent is  completely  instructed  according  to  the  federal  rules,  and 
though  the  application  of  this  principle  in  its  details  is  left  to 
each  canton,  yet  the  following  rules  are  laid  down :  Recruits 
are  not  received  into  the  federal  elite  until  they  have  gone 
through  a  complete  course  of  instruction  which  lasts  at  least 
twenty-eight  days  for  in&ntry,  and  thirty-five  days  for  light 
infimtry.  The  confederation  charges  itself  with  the  instruction 
of  the  engineers,  artillery,  cavalry,  and  riflemen.  This  course 
lasts  twenty-eight  days  for  riflemen  and  forty-two  days  for  the 
three  other  arms,  but  these  recruits  have  previously  been  drilled 
in  the  school  of  the  soldier  by  their  cantons,  and  the  riflemen 
have  received  preparatory  instruction  in  firing  at  a  mark. 

In  the  larger  cantons, — that  of  Zurich  for  instance,  —  divisions 
of  recruits  in  succession  are  put  into  barracks  and  well  drilled 
practically  and  theoretically  for  fifty-six  days,  either  consecu- 
tiyely  or  at  two  periods  of  the  same  year,  as  may  best  suit  the 
youths.  In  the  second  year  after  entering  the  elite,  and  for 
each  year  afterwards,  the  in&ntry  is  called  out  for  drill  during 
three  days,  by  half  battalions  at  least,  with  preparatory  drill 


*  Of  these  there  were  of  Infantry  includhig  Rifles,  80,866. 

Artilleiy,  .  .  .  10,866. 
Cavaliy,.  .  .  .  2,869. 
Engineers,  .       .  1,680. 
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of  three  days  for  the  **  cadres,"  *  the  commissioned  and  non- 
commissioned officers  forming  skeleton  corps.  Days  of  entry 
into  service  are  not  counted  as  days  of  drill,  and  in  case  of  in- 
terruption the  days  of  drill  are  increased  by  two  days.  The 
reserve  is  called  out  for  drill  during  two  days  of  each  year,  with 
a  preparatory  drill  of  one  day  for  the  ^^  cadres." 

In  the  corps  of  engineers,  artillery,  cavalry,  and  riflemen,  the 
elite  is  called  out  every  alternate  year  for  the  engineers  and 
artillery,  and  every  year  for  the  cavalry  and  rifles.  The  drill 
lasts  four  days  for  the  ^^  cadre  "  of  engineers  and  artillery,  and 
immediately  after  ten  days  for  the  cadres  and  companies  united, 
or  twelve  days  for  both  together.  For  the  cavalry  the  drill 
lasts  seven  days  for  dragoons  and  four  days  for  **  guides."  For 
riflemen,  two  days  for  the  cadres,  and  immediately  afterwards 
four  days  for  cadres  and  companies  united.  The  reserve  is 
called  out  for  a  drill  of  half  the  length  of  that  of  the  eUte. 

To  complete  the  instruction  of  the  soldier  the  cantons  in 
their  turn  send  their  men  yearly  to  the  federal  camps  where 
the  troops,  to  the  number  of  three  or  four  thousand,  are  kept 
under  canvas  for  two  weeks.  Larger  numbers  of  men,  form- 
ing bodies  of  5000  and  upwards,  are  also  mustered  and  caur 
toned  in  the  villages,  and  during  several  days  exercised  in  the 
grand  movements  and  manoeuvres  of  war.  These  exercises  are 
chiefly  for  the  instruction  of  commanders  and  officers  of  the 
staff*. 

To  keep  up  the  efficiency  of  every  department  of  the  service 
the  whole  is  subjected  to  the  yearly  inspection  of  colonels  of  the 
federal  staff  appointed  by  the  central  government.  The  in- 
spection of  infantry  is  confided  to  ten  colonels  who  serve  for 
three  years.  There  is  also  an  inspector  in  each  of  the  arms  of 
engineers  and  artillery,  the  latter  having  under  his  direction  an 
administrator  of  materiel  charged  with  the  inspection  and  sur- 
veillance of  all  the  materiel  of  the  confederation.  This  adminis- 
trator directs  and  superintends  the  workmen  employed  in  the 


*  **  The  ofBcen,  non-commUsioned  officers,  and  corporalt»  oonstitate  what  is  oalled 
the  *  oadre.*  When  the  cadre  is  well  trained,  the  company,  even  if  it  is  composed  of 
▼ery  raw  troops,  always  marches  well  wherever  it  may  be  placed ;  if  the  *  cadre  *  is  ill- 
composed  the  reverse  happens.  It  is  obvious,  therefore,  wnat  extreme  care  ought  to 
be  bestowed  upon  its  forroatiou  and  instruction,  especially  in  militia."  Dufour's  Cowrt 
dt  Tact!iq%k€y  p.  68. 
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hctories  of  the  confederation  for  the  manufacture  of  powder 
and  percussion  caps,  as  well  as  arms,  gun-carriages,  &c.  The 
colonel  of  cavalry  and  the  colonel  of  rifles  direct  all  that  relates 
to  their  respective  arms,  and  recommend  the  necessskry  im- 
provements. If  these  inspectors  detect  in  the  contingent  of  any 
canton  any  want  of  perfection  in  drill,  they  have  the  power  to 
order  such  additional  drill  as  may  bring  the  men  up  to  the 
proper  standard. 

Great  care  is  taken  in  the  instruction  and  selection  of  officers. 
The  officers  of  infantry,  up  to  the  grade  of  major,  are  appointed 
by  the  cantonal  authorities ;  the  higher  officers  by  the  federal 
government.  But  no  officers  can  be  appointed  to  the  special 
arms  of  engineers,  artillery,  and  cavalry,  except  such  as  have 
gone  through  a  course  of  instruction  at  a  military  school  appro- 
priate to.  each  arm.  No  one  can  become  a  non-commissioned 
officer  who  has  not  served  at  least  one  year  as  a  soldier,  nor  a 
commissioned  officer  except  after  two  years'  service.  Candi- 
dates for  promotion  must  pass  a  public  examination,  before  a 
commission,  both  in  theoretical  and  practical  knowledge.  Pro- 
motion is  given,  according  to  seniority,  up  to  the  grade  of  first 
lieutenant.  Captains  are  chosen  fix)m  among  the  lieutenants 
without  regard  to  seniority.  To  be  appointed  major,  eight 
years'  service  as  an  officer  is  required,  of  which,  at  least,  two* 
years  as  captain.  For  a  lieutenant-colonel,  ten  years'  service 
as  officer,  of  which,  at  least,  four  as  major  of  the  special  arm. 
For  a  colonel,  twelve  years'  service  as  an  officer  is  required,  of 
which,  at  least,  four  years  as  ^^  commandant,"  or  in  a  higher 
grade.  In  the  Swiss  service  there  is  no  higher  rank  than  that 
of  colonel.  When  a  colonel  has  been  appointed  commander-in- 
chief  of  the  army,  he  receives,  for  the  time  being,  the  title  of 
general,  which  he  afterwards  retains  by  courtesy. 

The  system  which  obliges  eveiy  man  to  serve  imder  arms, 
unless  released  by  certain  fixed  rules,  need  not  be  ad<^ted  by 
us.  We  may  rely  upon  voluntary  enlistments  to  fill  our  ar- 
mies, but  the  State  should  see  to  it  that  these  volunteers  are  so 
instructed  in  a  soldier's  duties  as  to  be  able  to  serve  their  coun- 
try with  efficiency  and  at  once ;  and  that  a  body  of  officers  is 
trained  up  who  will  lead  these  men  to  victory  without  the  loss  of 
a  single  life  that  might  have  been  spared.     If,  when  an  army  is 
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called  into  the  field,  the  first  six  or  eight  months  are  to  be  spent 
in  teaching  the  men  and  officers  the  elements  of  their  business, 
we  shall  certainly  have  no  snccess  in  the  first  campaign ;  and  if 
our  enemy  has  a  trained  army  of  anything  like  adequate  force, 
we  shall  be  beaten  before  we  have  learned  to  fight.  The 
voyage  firom  Southampton  and  Havre  to  Massachusetts  Bay  is 
not  so  much  Jonger  than  that  to  Sebastopol  that  we  may  not 
live  to  see  a  European  army  landed  on  our  shores.  At  all 
events  we  ought  to  be  ready  to  meet  any  foe,  either  foreign  or 
domestic,  at  any  time,  unless  we  are  willing  to  hold  our  de- 
mocracy at  the  sufferance  of  the  aristocracies. 

To  render  our  volunteer  system  effective,  the  following 
scheme  is  proposed:  —  Let  the  law  require  that  every  man 
shall  perform  a  certain  amount  of  drill  before  he  is  allowed  to 
vote.  We  require  now  that  every  voter  should  know  how  to 
read  and  write,  and  it  is  but  reasonable  that  he  should  also 
know  how  to  sustain  his  ballot  by  his  bayonet  when  it  becomes 
necessary.  Young  men  between  the  ages  of  eighteen  and 
twenty-one  should  be  placed  in  camps  of  instruction  for  six 
weeks  during  each  of  these  three  years.  A  certificate  fi'om  the 
proper  officers  that  this  amount  of  drill  had  been  performed  by 
the  voter  should  be  required  before  his  name  is  inscribed  upon 
«the  voting  lists. 

About  12,500  young  men  arrive  every  year  at  the  age  of 
eighteen  in  this  State.*  If  we  deduct  2500  for  exempts  the 
allowance  would  probably  be  ample.  We  should  then  have 
10,000  fresh  recruits  offering  themselves  for  instruction  every 
year,  and  as  the  instruction  would  extend  through  three  years, 
a  body  of  80,000  young  men  would  be  in  camp  every  year. 
From  these  at  least  thirty  regiments  of  infantry  and  rifles  might 
be  formed,  besides  a  fiiU  proportion  of  the  special  arms  of  en- 
gineers, artillery,  and  cavalry.f  The  head-quarters  of  these 
regiments,  and  their  camps,  might  be  distributed  among  dis- 
tricts corresponding,  for  example,  to  the  congressional  districts, 

*  The  centos  of  this  State  for  1865  shows  10.84  per  cent  of  the  population  to  be  be- 
tween the  ages  of  fifteen  and  twenty.  It  is  accurate  enough  for  the  present  porpose 
to  assume  that  one  per  cent,  of  the  population  consists  of  males  in  tneir  nineteenth 
year,  the  fact  being  probably  a  slicht  excess  above  this  proportion. 

t  The  ordinary  proportion  in  European  armies  is  one-fifth  of  oaTalrr  and  three 
pieces  of  cannon  to  a  thousand  men.  Thus  a  body  of  80,000  men  would  Include  6000 
oavaliy  and  80  field-pleoea. 
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and  containing  nearly  eqnal  populations.  A  regiment  would 
be  composed  of  one  third  raw  recruits,  one  third  of  men  in 
their  second  year,  and  one  third  of  men  in  their  third  year ;  but 
this  would  not  produce  greater  fluctuation  in  the  composition 
of  regiments  than  exists  in  the  standing  army  of  Prussia  under 
their  present  system.  The  officers,  holding  their  positions 
through  several  years,  would  do  much  to  preserve  the  identity 
of  the  regiments.  In  time  of  war,  men  who  had  served  their 
apprenticeship  in  a  particular  regiment,  recruited  from  a  cer- 
tain neighborhood,  —  a  regiment  with  a  history,  a  reputation, 
and  a  name,  —  would  rush  into  its  ranks  to  sustain  its  reputa- 
tion and  advance  its  name. 

That  this  system  would  give  sufficient  training  to  make  efiec- 
tive  soldiers  is  proved  by  the  experience  of  Switzerland.  It 
should  be  provided  that  the  youths  should  be  well  instructed  in 
the  school  of  the  soldier  before  joining  the  camps,  and  this 
would  be  easily  done  at  the  public  schools. 

There  are  but  two  methods  by  which  officers  can  be  made 
competent  to  discharge  the  responsible  duties  of  their  position  : 
either  by  long  experience  of  actual  war&re,  or  by  a  militaiy 
education.  But,  as  we  hope  and  expect  to  live  in  a  state  of 
peace  for  the  most  part,  we  cannot  rely  upon  a  method  which 
after  a  long  peace  produces  good  officers  only  at  the  end  of  a 
long  war.  We  must  therefore  follow  the  example  of  every 
civilized  nation  and  provide  officers  with  a  thorough  military 
education.  In  Switzerland  the  Military  School  at  Thun  sup- 
plies educated  officers,  and  if  the  State  of  Massachusetts  is  to 
have  an  effective  military  system,  if  she  expects  to  be  able  here- 
after to  send  away  her  volunteers  under  officers  who  will  not 
lead  them  like  sheep  to  the  slaughter,  she  must  establish  a 
State  Military  School  whose  standard  of  discipline  and  in- 
struction shall  be  at  least  as  high  as  that  of  West  Point 
Academy.  Thirty  regiments  of  infiintry  require  1050  com- 
missioned officers  besides  chaplains  and  surgeons.  The  special 
arms  require  officers  in  a  larger  proportion  and  more  highly  ao- 
complished.  Add  to  these  the  general  officers,  the  staff  and 
the  commissariat,  and  you  require  nearly  1200  conunissioned 
officers  for  a  body  of  30,000  men.  But  you  cannot  find  1200 
fit  men  in  Massachusetts  unless  you  make  them  fit ;  and  to 
place  soldiers  under  officers  who  are  unfit  is  to  commit  murder. 
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Thanks  to  our  common-school  system  and  our  Puritan  blood, 
we  know  that  our  soldiers  will  not  disgrace  their  State  in  what- 
ever situation  they  may  be  placed,  but  we  owe  it  to  them  and 
to  ourselves  to  require  of  those  whose  orders  they  are  sworn  to 
obey,  a  special  knowledge  of  their  difficult  art,  and  we  cannot 
require  this  knowledge  unless  we  supply  the  means  of  ohtain- 
ing  it. 

The  Military  School  of  Massachusetts  should  be  b^sed  upon 
the  plan  of  the  Polytechnic  School  at  Paris.  It  should  be  the 
best  institution  in  the  State  for  young  men  to  obtain  a  scientific 
education  as  distinguished  from  a  literary  education.  Add  to 
the  scientific  course  the  elements  of  military  discipline  and  drill, 
and  the  application  of  science  to  the  military  art,  and  the  insti- 
tution produces  valuable  officers.  The  course  of  instruction 
should  be  such  that  the  best  engineers,  architects,  chemists, 
mechanicians,  and  constructors,  would  be  graduates  of  this 
school,  as  our  best  engineers  have  been  from  West  Point,  and 
as  some  of  the  most  distinguished  scientific  men  in  France  have 
been  from  the  Polytechnic  School. 

Pupils  would  be  admitted  between  the  ages  of  sixteen  and 
twenty.  The  course  would  be  of  four  years.  The  examination 
for  admittance  would  be  much  more  severe  than  that  at  West 
Point,  and  would  require  such  a  degree  of  proficiency  in  mathe- 
matics, geography,  history,  and  the  French  language,  as  is  to  be 
obtained  by  the  best  pupils  of  the  English  high  schools  and 
academies  of  our  State.  The  examinations  would  be  in  sub- 
jects and  not  in  particular  books,  and  would  include  arithmetic, 
integral  and  fractional,  logarithms,  geometry,  the  elements  of 
algebra  and  of  plane  trigonometry,  the  history  of  the  United 
States,  and  French,  at  least  so  far  as  to  read  with  facility.  The 
course  followed  by  the  school  would  include  the  advanced 
branches  of  mathematics,  mechanics,  and  the  uses  of  machinery, 
chemistry,  topography,  drawing  of  figures  and  landscapes,  of 
machines  and  topographical  drawing,  fortification,  tactics,  mili- 
tary history,  the  attack  and  defence  of  places,  artillery  and 
surveying.  The  pupils  would  be  eight  months  within  doors, 
and  four  months  in  camp. 

The  cost  of  establishing  the  school  should  be  defrayed  partly 
by  the  State  government,  and  partly  by  individuals ;  and  its 
current  expenses  should  be  met  partly  by  the.  State  and  partly 
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bj  the  pnpQs.  Pupils,  the  sons  of  citizens  of  other  States, 
would  pay  a  double  rate.  The  government  of  the  school 
should  be  appointed  jointly  by  the  State  and  by  its  private 
patrons. 

Pupils  are  admitted  to  the  Polytechnic  School  only  after 
severe  examinations  held  at  stated  times  at  Paris  and  in  the 
provinces.  Any  young  Frenchman  between  sixteen  and  twenty, 
of  sound  constitution,  may  compete.  The  examination  consists 
of  written  compositions  and  of  two  oral  examinations.  By  the 
compositions  and  the  first  oral  examination  the  weaker  candi- 
dates are  discovered  and  rejected.  The  second  oral  examina- 
tion determines  the  relative  rank  of  those  who  are  admitted. 
About  one  hundred  pupils  enter  yearly.  The  annual  charge 
for  tuition  and  board  is  $240.  The  cost  of  the  outfit,  about 
$125,  is  fixed  yearly  by  the  minister  of  war.  There  are  twenty- 
four  free  scholarships,  which  may  be  divided  into  half  scholar- 
ships for  those  whose  parents  cannot  meet  the  expense,  provided 
the  pupils  are  in  the  two  first  thirds  on  the  lists  of  admission,  or 
of  the  examination  on  passing  from  the  first  to  the  second  year. 

The  course  is  of  two  years,  and  includes  analytical  me- 
chanics, descriptive  geometry,  physics,  chemistry,  geodesy, 
topography,  machinery,  social  arithmetic  or  statistics,  archi- 
tecture, French  composition,  French  and  German  languages, 
drawing  of  figures,  landscapes,  machines,  and  topographical 
drawing.  Graduates  from  this  school  go  to  the  special  schools 
of  instruction  for  engineering  and  artillery,  and  for  the  staff, 
each  of  which  requires  two  years. 

At  the  Military  Academy  at  Brussels  for  officers  of  the 
Belgian  army,  who  are  among  the  most  accomplished  in 
Europe,  the  studies  are  of  two  kinds,  general  and  special.  The 
former  includes  mathematics,  mechanics,  descriptive  geometry, 
chemistry,  astronomy,  architecture,  the  history  of  the  military 
art  and  belles  lettres.  This  course  occupies  two  years.  The 
special  course  includes  the  arts  of  fortification  and  artillery, 
with  that  of  military  construction  and  tactics.  This  course 
continues  two  years,  and  students  are  required  to  perform 
practical  exercises,  and  to  write  memoirs  accompanied  by  plans 
on  military  subjects.  The  mathematical  instruction  includes 
the  differential  calculus,  trigonometry,  geometry,  and  the  analyt- 
ical branches  of  mathematics.     The  course  of  military  history 
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la  very  thorongli,  for  Napoleon  and  Frederick  the  Oreat  have 
said  that  military  history  is  the  school  for  the  soldier  who  has 
had  no  experience  in  the  field.  Practical  lectures  are  given  in 
the  field  as  to  the  occupation  of  positions,  the  establishment  of 
outposts,  the  placing  of  troops,  their  marches,  movements,  and 
encampments. 

In  1845  the  Prussian  minister  of  war  reorganized  the  Mili- 
tary Academy  ci  Berlin,  the  intention  being  to  secure  such  an 
education  for  officers  as  should  train  them  for  service,  both  as 
citizens  and  soldiers,  by  blending  more  intimately  moral  and 
scientific  with  military  studies ;  it  being  conceded  that  general 
enlargement  and  cultivation  of  the  mind  is  as  necessary  to  an 
officer  as  the  acquisition  of  military  discipline  and  habits. 

These  examples  prove  that  a  course  of  study  may  be  pursued, 
giving  its  students  both  a  scientific  and  a  military  education ; 
and  that  it  may  be  completed  in  four  years.  Such  a  school 
would  be  the  head  and  crown  of  our  common-school  system, 
and  would  perfect  a  system  of  militia.  During  peace  it  would 
give  us  leaders  in  the  arts  of  peace,  and  in  war  competent  offi- 
cers. 

The  principle  should  be  established  that  no  one  should  re- 
ceive a  commission  who  has  not  passed  an  examination  to 
prove  himself  competent.  Candidates  for  commissions,  having 
served  their  term  of  drill,  and  having  from  their  commanding 
officers  certificates  of  proficiency  in  the  duty  of  the  soldier,  and 
being  not  more  than  twenty-five  years  of  age,  would  present 
themselves  yearly  to  a  board  of  examiners.  Those  who  pass 
this  examination,  and  no  others,  would  be  competent  to  receive 
the  commission  of  second  lieutenant.  In  the  Prussian  service 
this  examination  includes — 1st.  Ordinance  instruction,  viz :  on 
artillery  of  all  kinds,  small  arms,  gunpowder,  and  side-arms, 
including  their  fabrication  and  use.  2d.  Organization  of  the 
army,  elementary  tactics,  and  service  in  the  field.  3d.  Field 
and  permanent  fortification.  4th.  Surveying  and  militaiy  plan 
drawing.  6th.  Composition  of  a  military  memoir,  and  knowl- 
edge of  the  regulations  for  the  interior  service  and 'discipline  of 
troops.  If  a  candidate  fiul  in  one  examination  he  may  present 
himself  at  the  next.  From  among  these  experts  the  captains 
and  field-officers  of  each  military  district  would  fill  vacancies 
by  election.     First  lieutenants  would  be  elected  in  the  same 
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way  firom  among  the  second  lientenants.  Captains  would  be 
chosen  from  first  lieutenants.  For  the  commissions  of  fields 
officers  a  second  examination  should  be  required,  at  which  all 
captains  of  two  years'  standing  or  more  might  present  them- 
selves, and  vacancies  could  be  filled  only  from  among  the  suc- 
cessfiil  aspirants. 

The  commissions  of  lieutenants  and  captains  should  expire 
l^  liButation  at  the  end  of  five  years,  and  two  years' service  in 
next  lower  grade  should  be  a  condition  of  promotion.  Oradur 
ates  of  the  military  school  would  receive  the  commission  of 
second  lieutenant,  and  all  officers  of  engineers  and  artilleiy 
must  be  graduates  of  that  school. 

The  services  of  these  officers  would  be  voluntary.  Their 
active  duties  would  fill  the  summer  vacation  of  each  year. 
Punctuality  in  the  performance  of  duty  would  be  secured  by 
public  expression  of  merit  or  demerit,  and  dismissal  firom  the 
service  would  be  a  penalty  of  such  severity  as  to  insure  great 
pains  to  avoid  it.  Li  case  of  war,  officers  holding  commissions 
in  the  militia  should  have  a  claim  to  a  similar  rank  in  the  vol- 
unteer service. 

By  such  a  system  an  effective  corps  of  educated  officers 
would  be  kept  up  without  expense  in  time  of  peace,  and  in  time 
of  war  the  skeleton  of  an  army  would  exist,  needing  only  those 
supplies  which  a  patriotic  people,  trained  to  the  use  of  arms, 
would  promptly  furnish.  But  everything  would  depend  upon 
maintaining  the  standard  of  the  examinations  at  a  very  high 
point.  If  they  were  rigorously  maintained,  the  commission  of 
a  Massachusetts  officer  would  be  a  diploma  of  character,  intelli- 
gence, and  ability,  which  would  help  a  man  on  in  life. 

The  cost  of  such  a  miUtary  system  would  consist  chiefly  in 
the  expenses  of  the  camps  of  instruction,  of  the  miUtary  school, 
and  of  the  material  for  an  army  of  80,000  men.  The  State  would 
furnish  tents,  great-coats,  ammunition,  &c.  The  United  States 
government  would,  no  doubt,  supply  muskets,  cannon,  and  the 
more  necessary  accoutrements.  Each  recruit  would  provide 
himself  with  blankets,  knife,  fork,  spoon,  and  cup,  and  with  a 
simple  uniform.  Only  the  cap  and  fiK)ck-coat,  or  tunic,  would 
be  according  to  regulation  pattern,  with  pantaloons  of  any  dark 
material,  and  serviceable  boots  or  shoes.  A  tunic  would  be 
easily  devised,  like  those  for  the  English  rifle  corps,  well 
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adapted  both  for  ordinary  wear  and  for  drill.  It  would  cost 
a  recruit  no  more  to  provide  himself  during  the  three  years  of 
instruction  with  coat  and  cap  of  a  regulation  pattern  than  to 
buy  those  of  another  cut. 

The  expenses  of  the  camps  would  consist  in  the  rent  or  pur^ 
chase  of  the  land  used  for  them,  in  the  rations  and  forage  to  be 
supplied,  and  in  the  hire  of  horses  for  artiUery  and  transporta- 
tion. Estimating  the  cost  of  rations  at  $1.00  per  week,  the 
rations  for  30,000  men  for  six  weeks  would  cost  $180,000. 
An  appropriation  of  $60,000  a  year  would  defray  the  whole 
current  expense  of  the  military  school.  The  more  nearly  its 
advantages  were  placed  within  the  reach  of  eveiy  young  man 
of  ability  the  more  truly  democratic  it  would  be.  $850,000 
a  year  would  probably  coyer  the  expense  of  the  whole  system, 
but  a  well  managed  system  would  be  cheap  at  half  a  million. 
When  a  war  costs  two  millions  of  dollars  per  day  it  is  an  impor- 
tant  economy  to  shorten  it  six  or  eight  months  by  being  ready 
at  the  start.* 

But  apart  fix>m  economical  considerations  it  ought  to  be  con- 
sidered whether  anything  would  more  tend  to  raise  the  tone  of 
the  New  England  character  than  an  infusion  of  the  military 
spirit  throughout  the  people.  If  we  have  a  &ult,  our  enemies 
say  that  it  lies  in  an  undue  love  of  money,  and  a  dull  sense  of 
personal  honor.  Whether  the  charge  be  just  or  not  we  need 
not  decide,  but  it  must  be  admitted  that  the  character  of  the 
true  soldier  is  a  noble  type  of  manhood,  and  the  more  perfect 
and  numerous  specimens  of.  that  character  we  possess  the  better 
it  will  be  for  the  honor  and  welfare  of  the  old  Bay  State. 

*  This  expense  may  be  mnoh  reduced  without  impairing  the  efficiency  of  the  sys- 
tem. The  object  to  be  reached,  so  far  as  the  men  are  concerned,  is  that  every  one 
shonld  be  thoroughly  drilled  in  the  United  States  tactics.  The  system  of  a  battalion 
drill  may  be  as  distmctly  carried  out  by  a  small  body  of  one  or  two  hundred  men  as 
by  a  full  regiment  The  moment  a  motive  was  supplied,  volunteer  companies  and 
drill  clubs  formed  in  every  neighborhood  would  perfect  themselves.  It  would  be  easily 
ascertained  bv  inspecting  officers  whether  the  drill  was  well  learned  or  not  Those  wlio 
were  well  drilled  out  of  the  camps  need  not  be  drilled  in  them.  But  there  are  manj 
things  incident  to  collecting  and  moving  large  bodies  of  men  which  neither  men  nor 
officers  can  learn  without  trial,  and  encampments  of  two  weeks  would  be  necessary 
for  this  purpose. 

If  the  time  of  youne  men  from  18  to  21  is  too  valuable,  there  may  be  no  objection 
to  adniittiog  them  to  tne  camps  at  16.  Some  of  the  hardest  fighting  in  history  has 
been  done  by  youths  from  16  to  18.  The  King*s  household,  at  the  batUe  of  Stein*kirk, 
in  1692,  '*  consisted  of  boys  of  18."  Garibiadi^s  *'  adolescenti "  were  youths  of  IS 
and  17  yean  of  age,  and  even  younger.  It  was  found  in  the  campaign  of  Lombardy 
in  1869,  and  in  Sicily  and  Naples  in  1860,  that  they  often  fought  better  than  older 
troops. 
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that  the  word  *< people"  is  used  in  the  sense 
implied  by  the  pxesent  state  of  things,  I  have  to 
remark  that  snch  an  idea  is  altogether  erroneous, 
for  the  reason  that  in  other  parts  of  the  Act  there 
is  an  essential  distinction  made  between  the 
people  and  those  who  are  qualified  to  vote.  I 
adduce  the  following  words  in  confirmation  of 
my  statement  :— 

"  The  inhabitants  of  the  several  cities,  towns, 
districts  and  places,  within  this  Commonwealth, 
qualified  to  vote  for  tenatort  or  represeniativee  in 
the  general  eourt,  shall,  on  the  second  Monday  of 
November  next,  at  the  meetings  to  be  then  held 
in  the  several  cities  and  towns  in  the  Common- 
wealth, for  the  choice  of  governor,  lieutenant- 
governor,  senators,  and  representatives  in  the 
general  court,"  &c 

The  Act  calling  this  Convention  was  enacted  by 
whom }  By  the  whole  people  ?  No,  but  by  the 
legal  voters — ^by  that  portion  only  of  the  people 
who  are  qualified  to  vote  for  senators  and  repre- 
sentativea.  The  Act  does  not  pretend  to  bear  the 
direet  sanction  of  the  whole  people ;  and  because 
a  strong  qualification  exists  in  this  passage,  the 
distinction  exists  which  I  am  endeavoring  to  point 
out.  For  there  is  a  wide  difference  between  the 
act  of  the  people  and  the  act  of  their  representa- 
tives, the  legal  voters. 

Secondly,  I  would  have  the  Convention  bear 
in  mind  that  we  are  now  acting  on  first  principles ; 
and  I  take  it  that  the  question  which  is  here 
raised  as  to  the  right  of  the  Convention  to  sub- 
mit this  matter  to  the  people,  is  the  same  which 
was  BO  thoroughly  discussed  when  the  BerUn 
question  was  under  consideration ;  and  I  take  it 
also  that,  on  that  memorable  occasion,  the  back- 
bone of  Absolutism  in  this  Commonwealth  wa? 
snapped  asiinder,  right  in  the  hollow,  never  again 
to  be  knit  together,  so  long  as  the  world  stands. 

The  gentleman  from  Winchendon  tells  us  that 
the  government  of  the  Commonwealth  is  founded, 
not  on  the  individual,  but  on  the  family.  He 
aays  that  if  the  doctrine  contained  in  the  Bill  of 
Sights  be  true,  and  worthy  of  the  consideration 
of  this  Convention,  then  no  argument  can  be 
maintained  in  opposition  to  the  arguments  of 
those  who  advocate  the  rights  of  women.  I  grant 
that  he  is  oorreet  in  that ;  but  he  tays  that  it  is 
the  family  which  is  the  foundation  of  the  govem- 
meaU  and  that  the  doctrine  in  the  Bill  of  Rights 
Is  all  fidse ;  and  the  gentleman  for  BerUn,  if  I 
conectly  understand  him,  maintains  the  same 
ground.  Now,  if  the  doctrine  of  the  Bill  of 
Bif^lits  is  a  humbug  and  an  imposition  upon  the 
people;  if  that  is  so — and  gentlemen  woiild  seem 
Tsry  strongly  to  imply  it — ^then  change  your  Bill 
of  Bi^ti,  and  oome  out  like  men*    Face  the 


music,  gentlemen !  and  say:  «  We  have  all  been 
wrong ;  it  is  all  nonsense  to  stand  upon  the  demo- 
cratic doctrine  of  the  Bill  of  Rights."  I  do  not 
understand  this  new  dogma,  that  there  is  a  divine 
right  in  the  family ;  but  I  know  that  it  is  not  the 
old,  authentic  tradition  of  democracy.  Let  it  be 
explained,  therefore,  so  that  we  may  take  up  our 
work  from  the  beginning,  and  make  a  Constitu- 
tion that  is  based  on  some  principle.  Let  us  be 
consistent. 

Excuse  me,  Mr.  Chairman,  for  the  remark,  but 
I  must  say,  that  there  is  nothing  I  like  so  much 
as  to  see  things  done  dean.  Let  democracy  have 
her  perfect  work,  and  if  the  Bill  of  Rights  is  a 
humbug  and  an  imposition,  let  us  say  so,  that  we 
may  know  where  we  aU  stand.  If,  on  the  other 
hand,  it  shall  appear  that  the  declared  principles 
of  democracy  are  no  humbug,  but  the  contrary, 
then  say  that,  and  stand  by  your  affirmation. 
Sir,  the  declarations  contained  in  the  Bill  of 
Eights  smite  on  the  ear  of  the  people  like  the 
blast  of  an  awakening  trumpet.  Let  line  man  say 
it  that  dares,  that  the  natural,  inalienable  and  in- 
defeasible rights  do  not  inhere  in  the  individual, 
which  the  Bill  of  Rights  attributes  to  the  indi- 
vidual ;  let  the  man  who  will  say  that,  face  the 
people  I  For  my  part,  I  will  never  confess  that 
man  has  no  natural,  inalienable  and  indefeasible 
political  rights,  if  he  be  not  at  the  head  of  a 
family.  I  stand  by  the  old  democratic  dogma,  and 
by  all  the  consequences  that  fiow  from  it. 

Mr.  MARVIN,  of  Winchendon.  I  desire  to 
say  a  few  words  upon  this  matter,  and — 

Mr.  DENTON,  of  Chelsea.  I  rise  to  a  ques- 
tion of  order.  Was  there  not  a  special  order 
assigned  for  this  day  at  ten  o'clock  ? 

The  PRESIDENT.  There  was«-the  Report 
from  the  Committee  on  the  Judiciary. 

Mr.  DENTON.  Then  as  it  is  now  after  ten 
o'clock,  I  call  for  the  special  assignment 

Mr.  MORTON,  of  Taunton.  This  question 
will  be  settled  in  a  very  few  minutes,  and  I  think 
it  had  better  be  proceeded  with  until  disposed  of, 
so  as  to  save  further  time  in  debating  it. 

Mr.  DENTON.  If  there  is  a  probability  of 
this  matter  coming  to  a  speedy  termination,  I  will 
not  persist  in  the  demand  for  the  special  assign- 
ment, but  I  do  think  it  is  time  we  should  proceed 
to  the  substantial  business  for  which  we  are  met. 
I  withdraw  the  call  for  the  special  assignment, 
hoping  this  business  will  be  disposed  of  in  a  few 
minutes. 

Mr.  MARVIN.  The  genUeman  from  North 
Brookfield,  (Mr.  Walker,)  a  few  moments  ago, 
said  that  it  was  discourteous  to  the  petitioners  as 
well  as  to  the  Committee,  to  strike  out  so  much 
of  this  Report  as  was  stricken  out  upon  a  motion 


756 


THE  JUDICIARY,  &c. 


[56th  daj. 


Wednesday,] 


Mabtin  —  WHmrsT — Hooper  —  Dana. 


[July  13fh. 


made  by  myself.  In  reply  to  that  remark,  I 
think  it  is  hardly  necessary  for  me  to  assure 
either  that  gentleman  particularly  or  the  Conyen- 
tion  generally,  that  I  disclaim  any  intention  of 
discourtesy  towards  either  of  the  parties  named, 
in  the  motion  which  I  made.  I  am  not  yery 
well  acquainted  with  the  rules  of  proceeding  in 
such  bodies  as  this,  but  I  certainly  had  no  idea 
of  anything  of  the  kind.  I  need  not  say  that  for 
womanhood  I  haye  the  highest  possible  respect. 
I  do  not  luiow  any  of  the  petitioners,  but  I  will 
say  this,  that  I  nerer  treated  a  woman  with  dis- 
respect in  my  life,  and  trust  that  I  neyer  shalL 

in  regard  to  the  Keport  itself,  I  think  it  is  a 
yery  ingenious  one ;  the  idea  of  it,  as  far  as  I  can 
understand  it  is,  that  while  we  are  not  disposed 
to  giye  the  petitioners  any  relief,  there  are  yery 
good  reasons  why  we  ought  to  take  the  prayer  of 
their  petition  into  consideration.  I  suppose  that 
this  is  just  exactly  what  these  women  desire — all 
that  at  this  time  they  had  expected  or  hoped  for, 
yiz. :  that  the  Conyention  should  say  that  they 
had  no  reason  to  give  why  their  demands  shotdd 
not  be  acceded  to.  If  the  Conyention  wishes  this 
Keport  to  be  thus  understood,  as  it  unquestionably 
will  be,  so  be  it ;  but  I  trust  the  Conyention  will 
not  so  stultify  itself.  I  said  that  the  Eeport  was 
ingenious,  and  so  it  is.  It  conyeys  the  idea  I 
haye  just  intimated,  and  the  gentleman  from  North 
Brookfield,  (Mr.  Walker,)  has  giyen  plausible 
reasons  why  the  prayer  of  the  petitioners  should 
be  granted ;  and  his  remarks,  taken  in  conjunction 
with  the  Report  itself,  seem  to  me  to  concede 
everything  that  is  asked  for.  The  case,  then, 
stands  thus.  If  we  restore  the  Report  as  it  was, 
we  shall  commit  the  folly  of  denying  the  prayer 
of  the  petitioners,  while  virtually  confessing  that 
the  argument  is  in  their  favor. 

A  word  now  in  reference  to  the  remarks  of 
the  gentleman  from  Brookfield,  (Mr.  Greene). 
He  seemed  to  entertain  the  idea  that  from  the 
remarks  I  had  made,  I  had  giyen  up  the  old 
democratic  doctrine  of  the  sovereignty  of  the 
people.  I  have  done  no  such  thing.  I  say  that 
the  doctrine  maintained  by  that  gentleman  is 
foimded  upon  the  position  that  leads  to  this  residt 
— universal  suffrage,  without  restriction  as  to  age 
or  sex ;  that  if  you  give  to  women  the  right  to 
vote  on  the  ground  that  government  is  founded 
on  individuals  who  have  entered  into  compact, 
you  must  give  the  same  right  to  children.  They 
are  a  "pait  of  the  people.  But  if  you  take  the 
doctrine  that  the  family  is  the  basis  of  the  State, 
and  that  the  State  is  an  aggregate  of  families, 
each  having  the  right  of  representation,  then  the 
doctrine  of  our  Bill  of  Rights  is  substantially 
true,  because  the  family,  as  a  unit,  is  represented 


by  the  man ;  and  when  you  get  down  to  families 
you  get  down  to  the  foundation  of  society,  the 
*<hard  pan"  on  which  it  securely  rests;  the 
primary,  granitic  stratum  of  free  government; 
and  you  cannot  in  this  Conyention  ever  get  below 
that.  This  appeara  to  me  to  be  the  key  which 
unlocks  all  the  wards  of  this  difficult  question. 

Mr.  WHITNEY,  of  Conway.  I  think  suf- 
ficient has  been  said  upon  this  subject,  and  I 
therefore  move  the  previous  question. 

The  motion  for  the  previous  question  was  sus- 
tained, and  the  main  question  was  ordered. 

The  question  was  first  taken  on  agreeing  to  the 
amendment  of  the  Report  made  in  Conmiittee  of 
the  Whole  as  reported  to  the  Convention,  and  the 
amendment  was  concurred  in. 

The  question  then  recurred  on  the  acceptance 
of  the  Report  as  amended,  and  the  Report  was 
accepted. 

Special  Auiynment, 

On  motion  of  Mr.  HOOPER,  of  Fall  River, 
the  Convention  proceeded  to  the  consideration  of 
the  special  assignment,  being  the  resolves  of  the 
Committee  on  the  Judiciary,  in  relation  to  the 

Election  of  Judges, 

An  amendment  having  been  made  to  the 
resolves  in  Committee  of  the  Whole,  the  pending 
question  was  upon  concurring  in  the  amendment. 

Mr.  HOOPER.  I  desire  to  modify  the  amend- 
ment  which  I  offered  in  Committee  of  the  Whole 
and  which  was  agreed  to.  I  propose  to  strike 
out  all  after  the  word  «  court,"  in  the  third  Une, 
and  insert  the  following  words : — 

Whenever  a  vacancy  shall  occur  upon  that 
bench,  shall  be  elected  by  the  qualified  voters  of 
the  Commonwealth  for  the  term  of  years, 

so  arranged  that  two  shall  not  be  elected  at  the 
same  time  for  the  same  term  of  yean. 

The  resolve,  if  thus  amended,  will  then  read  as 
follows : — 

Resolvedf  That  it  is  proper  and  expedient  so 
to  amend  the  Constitution  as  to  proviae  that  the 
justices  of  the  supreme  judicial  court,  whenever 
a  vacancy  shall  occur  upon  that  bench,  shall  be 
elected  by  the  qualified  voten  of  the  Comm.on- 
wealth  for  the  term  of  yean,  so  arranged 

that  two  shall  not  be  elected  at  tlie  same  time  for 
the  same  term  of  years. 

Mr.  DANA,  for  Manchester.  Mr.  President. 
I  suppose  the  Conyention  will  agree  with  me^ 
without  argument,  that  the  subject  which  we  are 
now  upon,  is  one  of  more  enduring  interest,  and 
more  universal  concernment,  than  any  that  haa 
been  before  us.    It  often  happens,  I  may  say  it 
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usually  hapx>eii8,  that  those  subjects  which  are 
followed  by  the  most  serious  consequences,  are  not 
those  which  attract  at  the  moment  the  greatest 
attention.  They  come  often,  like  the  Kingdom 
of  Heaven  itself,  without  obserration.  So  it 
would  be  if  we  should  make  this  great  funda- 
mental change  in  our  Constitution  without  full 
consideration. 

Why,  Mr.  President,  we  propose  to  change  one 
of  the  great  organic  departments  of  the  govern- 
ment. The  government  of  Massachusetts  is 
divided  into  three  departments,  the  legislative,  the 
executiTe,  and  the  judiciaL  The  feature  which 
most  characterizes  the  judicial  department,  is  the 
manner  in  which  it  obtains  and  holds  it  power, 
and  that  we  propose  to  change  essentially.  A 
system  which  has  existed  in  England  from  the 
birth  of  liberty  to  the  present  time ;  a  system 
which  has  existed  in  Massachusetts  from  the 
origin  of  the  State  to  this  hour ;  a  system  which 
has  existed  in  our  national  government  from  the 
beginning;  a  system  which  exists  in  nearly  all 
New  England,  and  in  almost  all  of  the  States  of 
the  Union  ;  a  system  under  which  our  judiciary 
has  grown  up,  and  under  which  every  man  in  the 
United  States  of  America  has  grown  into  man- 
hood— for  those  changes  which  have  been  made 
have  not  yet  reared  a  generation — that  system  you 
threaten  to  subvert    And  why  ?    I  ask,  why  i 

It  was  said  here  when  we  came  together,  and  it 
met  the  approbation  of  the  Convention,  and  it 
has  since  been  repeated  frequently  by  judicious 
men,  that  we  should  make  no  change  unless  there 
was  some  abuse.  Is  it  not  a  fundamental  maxim 
of  America,  that  no  change  shotUd  be  made  until 
you  find  an  existing  evil  to  be  remedied  ?  After 
achieving  our  independence,  though  smarting  un- 
der the  tyranny  of  England,  almost  hating  the 
very  name  and  sight  of  an  Englishman,  we  yet 
adopted  a  Constitution  very  like  that  of  England, 
more  like  it  than  any  other  that  ever  existed. 
Why  ?  Because  it  was  formed  out  of  institutions 
which  stood  here.  I  take  the  liberty  to  say  that 
the  American  system  is  this :  a  system  which 
recognizes  existing  institutions;  a  system  of 
adaptation ;  a  system  of  reforming  abuses.  The 
American  system  is  not  to  speculate,  not  to  theo- 
rize, not  to  make  experiments  in  government,  but 
to  take  things  as  we  find  them,  and  adapt 
ourselves  to  tliem ;  to  recognize  the  state  of  society 
and  then  make  reforms  where  there  are  evils  to 
be  reformed.  Now  I  ask  how,  this  being  our 
philosophy,  do  you  propose  to  treat  the  judicial 
department  ?  In  the  first  place,  is  there  any  abuse 
existing  ?  Has  any  man  heard  of  an  abuse  ?  I 
have  not  heard  of  it.  Has  it  been  said  in  this 
Conmionwealth  that  the  judicial  department  has 


encroached  upon  the  executive?  I  have  nei'cr 
heard  it.  Has  it  been  said  that  the  judiciary 
has  encroached  upon  the  legislative  department? 
Has  it  been  said  that  the  judicial  department  is 
oppressing  the  people  ?  Nobody  has  ever  whis- 
pered iL  Has  there  been  a  petition  to  the  legis- 
lature to  change  the  Constitution  in  that  particu- 
lar r  Petitions  on  other  subjects  have  been  pre- 
sented ;  but  I  do  not  know  of  a  single  instance 
where  a  petition  has  been  presented  to  cither 
branch  of  the  legislature,  asking  them  to  change 
the  judiciary  department  Is  there  a  gentleman 
in  this  Convention  who  knows  of  an  instance  ? 
Is  there  any  indication  of  a  popular  wish  that 
this  should  be  done  ?  You  may  read  articles  in 
the  newspapers  written  by  one  man ;  but  have  we 
any  indication  that  the  public  wishes  any  change 
here?  I  have  looked  in  yain  for  any  indication 
of  the  kind. 

In  the  first  place,  I  find  a  docimient  emanating 
from  a  distinguished  committee  in  1852,  of  which 
the  gentleman  for  Erving,  (Mr.  Griswold,)  was 
chairman,  on  the  subject  of  this  proposed  Con- 
vention. It  takes  up  all  the  subjects  which  it  is 
proposed  to  present  to  the  people,  on  which  it  is 
supposed  that  the  people  desire  a  change.  The 
first  is  the  subject  of  the  Senate,  the  second,  the 
House  of  Representatives,  the  third,  to  provide 
for  the  election  directly  by  the  people  of  all  offi- 
cers now  appointed  by  the  governor  and  the 
council,  **  except  those  of  a  judicial  character : " 
I  see  my  friend  from  Northborough,  (Mr.  Bur- 
lingame,)  has  forgotten  the  character  of  the  report 
to  which  his  name  stands  second; — the  fourth 
relates  to  the  plurality  systenu 

Then  comes  the  report,  and  it  takes  up  each 
one  of  these  topics,  and  finally  comes  to  the  sub- 
ject of  the  judiciary,  and  says : — 

**  The  expediency  of  making  other,  and  more 
important  judicial  offices  elective,  has  received 
the  careful  consideration  of  the  committee.  On 
the  one  hand,  the  same  argument  which  operates 
in  favor  of  the  election  of  other  officers  by  the 
people,  applies,  to  some  extent,  to  our  judges ; 
besides,  it  is  difficult  to  understand  why  the  peo- 
ple are  not  as  competent  to  select  proper  men  for 
judicial  offices,  as  they  are  to  select  the  execu- 
tive, who  himself  appoints  all  judicial  officers. 
We  have  also  the  example  of  some  of  the  prin- 
cipal States  in  the  Union,  where  this  practice  has 
been  adopted,  and,  so  far  as  we  can  learn,  is  now 
in  safe  and  successful  operation.  On  the  other 
hand,  we  have  had,  in  the  past  history  of  our 
own  Commonwealth,  under  the  present  system, 
a  pxire,  upright,  and  learned  judiciary,  who  have 
conmianded  the  confidence  and  respect  of  all 
classes  of  the  community,  and  whose  decisions 
are  quoted  as  high  authority,  in  every  State  in 
the  Union.    And,  deeming  it  unwise,  in  a  matter 
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touching  the  organie  laws  of  the  State,  to  tread 
upon  doubtfol  ground ;  and,  being  unwilling  to 
take  a  8tep»  which,  by  any  poasibUity,  may  tend 
to  sully  the  purity,  injure  the  character,  or  les- 
sen the  dignity  of  that  department  of  the  govern- 
ment, in  the  pure  and  learned  administration  of 
which,  are  inyolved  the  great  interests  of  proper- 
ty, reputation,  liberty,  and  life,  whatever  may  be 
the  private  opinions  of  the  committee,  we  do 
not  now  feel  justified  in  recommending  this  im- 
portant change.  Should  a  Convention  be  called, 
we  doubt  not  it  would  number  among  its  mem- 
bers, many  of  the  most  distinguished  men  in  the 
Commonwealth,  men  selected  firom  the  bench, 
the  bar,  as  well  as  from  the  more  common,  but 
not  less  useful  avocations  of  life.  Men,  who, 
by  their  age  and  practical  learning,  experience 
and  observation,  would  be  much  better  qualified 
to  settle  this  important  question  than  we  can 
claim  to  be. 

*<  It  has  been  suggested,  that  judicial  officers 
might  be  elected  by  the  legislature,  and  their 
term  of  office  be  limited  to  a  definite  number  of 
years,  but  our  present  judiciary  system  has 
worked  so  well,  we  feel  unwilling  at  this  time,  to 
recommend  even  this  change,  preferring  to  leave 
this  as  well  as  the  former  branch  of  the  same 
subject,  to  the  wisdom  of  the  Convention  itself; 
it  being  our  object  to  point  out  only  those  parts 
of  the  Constitution,  where  palpable  defects  exist, 
and  where  the  remedy  is  not  of  a  doubtful  char- 
acter. Every  change  is  in  itself  an  evil,  and  un- 
less the  ills  we  now  suffer  are  greater  than  the 
evils  inseparable  from  the  change  itself,  it  is  not 
the  part  of  wisdom  to  attempt  to  change  our  con- 
dition." 

Then,  Sir, — for  I  am  not  going  to  confine 
myself  to  documents, — I  come  to  the  political 
parties  of  the  State.  It  is  not,  perhaps,  necessary 
to  say,  that  the  Whig  party,  in  its  address,  indi- 
cated no  intention  to  make  the  judiciary  elective. 
The  Democratic  party,  in  its  address,  after  dis- 
cussing the  right  of  cidling  a  Convention,  says : — 

**  The  objects  we  seek,  through  the  agency  of 
the  Convention,  are  tiiese:  — "  [Then  follow 
seven  subjects,  numerically  arranged.] 

1.  Election  by  the  people,  of  Executive  officers. 

2.  Single  Senatorial  Districts. 

3.  Restoration  of  Town  Kepresentatlon. 

4.  Districting  the  Cities. 

5.  Limitation  of  the  sessions  of  the  Legisla- 
ture. 

6.  Establbhmcnt  of  the  right  of  the  people  to 
alter  the  Constitution. 

7.  The  Secret  Ballot. 

Nowhere  is  there  an  allusion  to  a  change  in 
the  system  of  the  judiciary. 

Then,  I  have  in  my  hand  the  address  of  an- 
other political  party,  not  so  large,  nor  always 
considered  so  healthy,  as  the  other  two.    [Laugh- 


ter.]   It  is  dated  January  29th,  1853,  and  sets 
forth  as  the  purposes  of  this  Convention : — 

1.  Reform  in  the  Constitution  of  the  House 
of  Representatives. 

2.  Single  Senatorial  Districts. 

8.  Election  of  Councillors  by  the  people. 

4.  Election,  by  the  people,  of  Secretary  of 
State,  Treasurer,  Auditor,  Adjutant- Qenersl, 
Attorney- Oeneral,  Sheriflb,  and  other  officers 
where  it  is  practicable,  so  as  to  <'  diminUh  ike 
power  and  patronage  of  the  Executive," 

5.  Limitation  of  tiie  sessions  of  the  L^iisla- 
ture. 

6.  Change  in  the  mode  of  organizing  the  gov- 
ernment, each  year. 

7.  Change  in  the  day  of  the  annual  election. 

8.  Assertion  of  the  right  of  the  people  to  re- 
vise the  Constitution. 

9.  The  Secret  Ballot 

There  is  no  indication  here,  of  a  change  of  the 
judicial  system,  no  indication  of  an  intention  to 
increase  the  power  of  the  executive,  by  giving 
him  the  right  of  appointing  the  judges  every  ten 
years,  but,  on  the  contrary,  an  indication  of  an 
intent  to  diminish  that  power  and  patronage.  This 
address  bears  the  signature  of  the  gentleman 
from  Natick,  (Mr.  Wilson,)  the  gentleman  ttom 
New  Bedford,  (Mr.  French,)  the  gentleman  from 
Duxbury,  (Mr.  Weston,)  the  gentleman  for 
Abington,  (Mr.  Keyes,)  the  gentleman  from 
Lynn,  (Mr.  Alley,)  ^e  gentleman  from  Lowell, 
(Mr.  Graves,)  the  gentleman  from  Fitchbuig, 
(Mr.  Wood,)  the  gentleman  for  Montague, 
(Mr.  Alvord,)  and  the  gentleman  from  Plymouth, 
(Mr.  Davis). 

As  regards  offices,  two  things  were  proposed 
to  be  done :  to  elect  certain  officers,  not  being 
judges,  and  to  diminish  and  not  increase  the 
power  and  patronage  of  the  executive.  We  have, 
then,  the  voice  of  a  majority  of  the  legislature  in 

1852,  and  the  voice  of  two  of  the  great  parties  in 

1853,  in  favor  of  this  Convention ;  and  I  look  in 
vain  for  the  slightest  indication  of  any  intention 
to  change  the  tenure  of  the  judicial  department. 
I  do  not  wonder,  therefore,  that  my  friend  f^m 
Natick,  (Mr.  Wilson,)  said  yesterday,  that  he 
could  not  vote  for  an  elective  judiciary  without 
an  appearance  of  something  like  bad  fkith.  He 
told  this  Convention,  and  he  told  them  truly,  that 
by  his  addresses  and  speeches,  and  by  the  one 
hundred  and  fifty  letters — I  sympathixe  with  him 
— which  he  had  written  to  all  parts  of  the  Com- 
monwealth on  the  subject  of  this  Convention,  he 
was  so  committed  against  an  elective  judiciary 
that  he  could  not  sustain  it  here.    Bat  be  does 
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not  ttand  alone.  If  theze  is  any  gentJeman  of 
pcominenoe  enough  to  be  noticed,  who  has  gone 
Into  one  town  of  Maflsachuaetts,  and  presented 
the  case  of  this  ConTention,  and  included  in  the 
iBnie  an  electiye  judiciary,  I  should  like  to  know 
who  and  where  he  is.  Erery  gentleman  to  whom 
I  have  spoken,  has  told  me  that  he  has  done  no 
such  thing,  but  quite  the  oontrarj, — that  he  has 
rtodiouslj  avoided  raising  that  issue. 

Let  us  recollect  the  history  of  this  Convention. 
In  ISol  the  proposition  for  a  Convention  was  re- 
jected by  a  miyority  of  some  four  thousand,  and 
it  was  very  doubtful  whether  it  would  be  adopted 
in  1852.  It  was  therefore  necessary  to  conciliate 
all  persons.  I  do  not  wish  to  state  it  upon  my 
own  knowledge,  but  I  put  it  to  the  honor  of  every 
man,  whether  this  question  of  a  Convention  was 
not  put  to  the  people  last  November  upon  an 
understanding  that  the  judiciary  should  not  be 
changed;  whether  there  were  not  thousands  of 
votes  obtained  throughout  the  State  for  this  Con- 
vention, which  would  not  have  been  given  if  it 
had  been  understood  that  an  attack  was  to  be 
made  upon  the  judiciary  system  ?  I  confess  that 
is  not  precisely  the  appearance  with  which  I 
should  wish  to  see  so  great  a  change  auspicated. 

But  I  do  not  confine  myself  to  the  subject  of 
an  dective  judiciary,  for  Uiere  are  two  proposi- 
tioDs,  the  one  is  to  make  it  elective,  and  the  other 
Is  to  limit  the  tenure  of  office. 

Mr.  KBYES,  (interrupting).  There  has  been 
some  reference,  not  only  to-day,  but  heretofore, 
to  names  and  signatures  appended  to  certain  pa- 
pers, and  I  would  not  weaken  any  argument  the 
gentleman  proposes  to  found  upon  it,  but  1  trust 
he  has  a  great  many  better  ones  behind,  for  if  he 
has  not  he  vnll  surely  fail  in  his  efforts.  I  trust 
that  this  Convention  is  not  going  to  take  these 
papers  as  the  charter  upon  which  they  are  to  act. 
Now  my  name,  in  favor  of  calling  this  Conven- 
tion, appears  npon  one  of  those  docimients,  and 
thus  I  appear  to  assent  to  some  things  to  which  I 
am  opposed ;  for  instance,  the  principle  of  electing 
by  plurality,  to  which  I  always  was,  and  now  am, 
opposed.  But,  Sir,  I  did  not  consider  that  in 
voting  fior  that  we  were  making  a  charter  for  this 
Convention.  That  we  were  to  strictly  carry  out 
the  provisions  recommended  in  that  address, — that 
we  were  neither  to  endorse  anything  that  was  not 
contained  in  that  address,  nor  to  refuse  to  pass 
anything  that  was  contained  in  it. 

Now,  Sir,  it  is  well  known  to  the  gentleman 
fiir  Manchester,  as  it  is  to  every-body  else,  that 
politieal  parties  are  always  cowardly.  As  he  said, 
the  Convention  fSuled  at  the  first  trial,  and  we 
had  to  be  very  careful  what  we  proposed  to  the 
people  in  order  to  get  their  endonement  upon  the 


second  triaL  We  knew  that  this  question  of  an 
elective  judiciary  would  be  made  a  bugbear  of 
then,  as  I  am  afraid  it  is  going  to  be  now.  We 
knew  that  the  Whig  party  would  go  unitedly 
against  any  such  measure,  and  that  if  we  put  this 
forward  as  a  prominent  feature  of  reform  we 
could  not  get  the  proposition  for  calling  a  Con- 
vention endorsed  by  the  people. 

But,' Sir,  I  do  not  think  it  necessarily  follows 
that  we  are  to  take  that  address  as  our  charter. 
I  do  not  think  that  is  to  be  ihe  procnutean  bed* 
upon  which  we  are  to  be  stretched :  if  it  is,  I  am 
afraid  my  friend  for  Manchester  would  find  that 
his  limbs,  though  not  very  long,  would  be  cut 
off:    [Laughter.] 

I  do  not  wish  to  interfere  at  all  with  the  gen- 
tleman's line  of  argiunent;  but  so  far  as  I  am 
concerned,  I  wish  to  say  to  the  Convention  that  I 
do  not  consider  myself  at  all  bound  by  what  is 
contained  in  that  address. 

Mr.  DANA.  If  the  gentleman  had  considered 
the  line  of  my  argument,  he  wotJd  see  that  I  was 
speaking  of  the  absence  of  a  public  call  for  this 
change;  and  that  I  proved  it  by  showing  the 
manner  in  which  the  issues  had  been  brovight 
before  the  people  by  leading  public  men.  I  said 
that  in  view  of  the  manner  in  which  this  Con- 
vention was  called,  and  the  inducements  held  out 
to  the  people  to  vote  for  it,  this  proposition  to 
change  our  judicial  system  did  not  come  up  under 
auspices  the  most  desirable.  I  do  not  expect  to 
hold  gentlemen  strictly  to  their  signatures. 

The  twenty-ninth  article  of  the  Bill  of  Rights 
says: — 

« It  is  essential  to  the  preservation  of  the  rights 
of  every  individual,  his  life,  hbeity,  property  and 
character,  that  there  be  an  impartial  interpretation 
of  the  laws  and  administration  of  justice.  It  is 
the  right  of  every  citizen  to  be  tried  by  judges  as 
free,  imptftial  and  independent  as  the  lot  of  hu- 
manity will  admit.  It  is  therefore  not  only  the 
best  policy,  but  for  the  security  of  the  rights  of 
the  people,  and  of  every  citizen,  that  the  judges 
of  the  supreme  judicial  court  should  hold  their 
offices  as  long  as  they  behave  themselves  welL" 

Now,  I  say,  the  amendment  of  the  gentleman 
from  NatLck,  (Mr.  Wilson,)  is  fundamental  in  its 
character;  because  it  changes  a  provision  which 
has  existed  since  1780,  and  which,  since  1780,  we 
have  declared  to  be  essential  to  the  security  of  the 
rights  of  the  people  and  of  every  citizen.  Ho 
proposes  to  place  the  judicial  department  more  or 
less  under  the  control  and  patronage  of  the  exec- 
utive. 

Now,  Sir,  did  it  ever  happen  that  such  funda- 
mental changes  were  made  by  the  reprcsentat-— 
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without  some  notice  of  a  desire  upon  the  part  of 
the  people  that  they  should  he  made  ?  Do  such 
changes  come  from  the  people  with  no  note  of 
pTeparation,  no  petition,  no  resolution,  no  speech, 
no  public  meeting,  no  signature,  no  address,  with 
no  man  daring  to  open  his  mouth  in  a  public 
meeting  and  speak  for  them  ?  Was  there  so  great 
a  public  demand  for  the  change,  such  a  rush  of 
public  sentiment,  calling  for  the  change,  and  yet 
fiye  months  ago  the  boldest  dare  not  advocate  it 
"before  the  people  ? 

Now,  Sir,  I  am  not  particularly  incredulous. 
'3My  temperament  rather  inclines  me  to  supersti- 
tion than  to  skepticism,  but  it  would  require 
greater  credulity  than  mine  to  believe  that  there 
is  such  a  demand.    If  there  be,  the  secrecy  of  it 
is  one  of  the  miracles  of  the  nineteenth  century. 
3t  is  very  diificult  to  beUeve,  that  if  such  is  the 
iact,  even  my  friend  from  Natick,  who  feels  the 
popular  pulse  better  than  most  of  us,  should  not 
"have  felt  a  single  throb  last  November,  nor  a 
single  throb  last  February,  and  yet  that  the  pub- 
lic is  now,  with  a  fevered  excitement,  calling  for 
this  exeat  change.    I  cannot  believe  it. 

Why,  Mr.  President,  what  is  the  nature  of  the 
amendment  proposed  ?  I  have  said  it  was  fun- 
damental in  its  character,  and  to  be  sure  it  is. 
The  judicial  department,  as  it  exists  here,  is  a  pe- 
culiarity of  republican  institutions.  They  have  a 
judiciary  in  England,  but  they  have  it  under  very 
different  circumstances  from  ours  in  the  United 
States.  The  judiciary  of  England  has  no  control 
over  the  acts  of  parliament.  They  have  no  right 
to  pass  upon  any  act  of  parliament  and  compare 
it  with  the  constitution.  They  have  no  constitu- 
tion there  except  as  an  idea, — they  have  no  writ- 
ten or  legal  constitution.  But  in  this  country, 
the  judiciary  passes  upon  the  validity  of  the  acts 
of  the  legislature.  It  is  a  coordinate  as  well  as 
independent  department  of  the  government.  Yet, 
even  in  England,  where  they  have  not  the  same 
motive  for  making  it  independent,  they  have 
guarded  it  in  every  possible  way. 

Tou  know,  Mr.  President,  that  up  to  the  time 
of  the  Revolution,  in  1688,  the  judges  were  de- 
pendent upon  the  crown  for  their  appointment 
and  for  their  tenure.  The  crown  removed  a 
judge  whenever  it  pleased,  and,  therefore,  the 
judges  being  dependent  upon  the  crown,  the  peo- 
ple could  not  have  as  fair  and  impartial  a  tribunal 
as  the  lot  of  humanity  would  admit.  After  the 
Revolution,  a  clause  was  introduced  into  the  Bill 
of  Rights  that  the  judges  should  hold  their  offices 
so  long  as  they  behaved  themselves  well — not  a 
life  tenure,  for  it  is  not  the  same  thing,  but  so 
long  as  they  behaved  themselves  welL  They 
were  liable  to  be  removed  by  impeachment  for 


misconduct  official,  or  by  the  address  of  parlia- 
ment for  misconduct  unofficial,  or  for  any  other 
cause.    They  were  made  responsible  in  an  emi- 
nent degree,  but  they  were  made  independent. 
They,  however,  went  out  upon  what  is  techni- 
cally called  the  « demise  of  the  crown;"  that  is 
when  the  king  died.    This  is  very  much  such  a 
rule  as  the  gentleman  from  Natick  proposes,  that 
upon  the  demise  of  the  executive,  which  is  onoe 
a  year,  one  or  more  judges  shall  be  placed  at  the 
mercy  of  the  crown.    He  provides  that  six  judges 
shall  go  out  in  ten  years,  which,  allowing  for 
deaths,  resignations,  &c,  would  make  about  one 
a  year,  so  that  one  judge  of  your  supreme  court, 
every  year,  will  be  at  the  mercy  of  the  crown. 
Now  in  England  they  thought  that  was  vrrong. 
It  left  still  a  high  degree  of  independence  to  the 
judiciary.    As  long  as  the  king  lived,  the  judges 
were  absolutely  independent  of  him.    Tlie  judge 
had  his  salary,  he  had  his  office,  and  he  held  them 
entirely  independent  of  the  wiU  of  the  king. 
But,  then,  each  judge  would  feel  that  it  might  be 
that  the  king  would  die  during  his  term  of  office, 
in  which  case,  for  one  moment  lus  office  would 
be  at  the  mercy  of  the  crown.    It  might  not  be, 
and  again  it  might  be,  that  the  king  would  die 
during  his  term  of  office.    To  prevent  this  chance 
affecting   his   impartiality,   when    George    UL 
ascended  the  throne,  at  his  majesty's  own  sugges- 
tion, a  law  was  passed  providing  that  the  judge's 
commission  shoidd  survive  the  demise  of    the 
crown,  so  that  in  no  case  could  the  commission 
of  the  judge  be  placed  at  the   mercy   of  the 
crown. 

Mr.  BX7TLER,  of  Lowell,  (interrupting).  I 
desire  to  ask  the  gentleman  a  single  question. 
Was  not  the  reason  for  the  adoption  of  the  law 
in  England,  to  which  he  has  just  alluded,  because 
upon  the  death  of  the  king  some  time  would 
elapse  in  the  coronation  of  his  successor,  and  in 
starting  him  in  his  government,  in  which,  unless 
some  such  provision  was  made,  there  might  be  a 
failure  in  the  administration  of  justice  i 

Mr.  DANA.  No,  Sir ;  that  was  not  the  rea- 
Ron.  The  reason  given  by  the  king,  was  in  these 
words,  because  "  the  independence  of  the  judges 
is  essential  to  the  impartial  administration  of  jus- 
tice, best  for  the  security  of  the  liberties  and 
rights  of  my  subjects,  and  most  conducive  to  the 
honor  of  the  crown." 

Now,  I  want  the  people  of  Massachusetts  to- 
day, to  be  as  magnanimous  as  that.  We  have 
the  power — the  people  of  Massachusetts  have  the 
power — to  elect  their  judges  every  month  or  every 
year,  if  they  choose,  but  I  want  them  to  come 
forward  and  show  no  less  magnanimity  than  was 
shown  by  George  m.    I  want  them  to  recognise 


56th  day.] 


THE  JUDICIARY. 


761 


Wednesday,] 


Dana. 


[Jvly  18th. 


and  act  upon  the  principle  that  the  « indepen- 
dence of  the  judiciary  is  essential  to  the  impar- 
tial administration  of  justice,  best  for  the  security 
of  the  liberties  and  rights  of  the  citizens,  and  most 
conducive  to  the  honor  of  the  ttate."  Therefore 
let  us  surrender,  as  a  people,  that  prerogative. 
I^  us  put  upon  us  this  self-rbstraiict.  There 
is  no  greater  virtue  in  a  free  people  than  the 
willingness  to  exercise  self-restraint. 

When  gentlemen  tell  me  they  are  not  afraid  to 
trust  the  people, — and  that  is  the  favorite  cry 
here;  trust  tiie  people!  trust  the  people! — I 
must  say  to  them,  that  is  not  the  issue.  The 
question  is,  will  not  the  people  who  have  got  the 
power,  impose  upon  themselves  some  self-re- 
straint ?  Is  not  that  essential  to  republican  gov- 
ernment Cicero  once  said  that  the  Athenian 
Republic  could  no  more  exist  without  the 
Areopagus,  than  the  world  could  exist  without 
the  providence  of  God.  Now,  Sir,  a  constitu- 
tional government  can  no  more  exist  without  a 
power  to  assert  the  supremacy  of  the  Constitu- 
tion, than  the  world  can  exist  without  the  provi- 
dence of  God. 

Sir,  what  is  a  Constitution  ?  Why  are  we  here,  in 
a  Convention,  to  revise  one }  Why  are  we  taking 
the  time  and  money  of  the  Commonwealth,  and  our 
own,  to  make  a  Constitution  ?  Is  it  not  enough  to 
have  judges,  legislatures  and  governors?  The 
legislature  is  elected  by  the  people,  and  why  not 
trust  tlic  people  >  Why  have  a  Constitution  at  all  ? 
Why  not  trust  the  people?  I  put  it  to  those 
gentlemen,  who  ask  me  why  I  will  not  trust  the 
people  to  elect  your  judges,  to  tell  me  why  they 
do  not  trust  the  people  to  make  our  laws  ?  You 
do  not  do  it.  The  most  radical  man  in  this  Con- 
vention would  not  trust  the  people  to  make  the 
laws ;  but  by  our  own  will  we  impose  upon  our- 
selves a  restraint.  In  the  exercise  of  judgment, 
prompted  by  humanity  and  a  sense  of  justice, 
we  say  we  will  make  no  laws  except  witldn  the 
range  and  limit  of  that  Constitution.  And,  fur- 
ther than  that,  we  not  only  take  care  to  say  that 
we  do  not  intend  to  do  it,  but  we  take  care  to 
provide  against  any  possibility  of  our  doing  it 
We  provide  a  tribunal  and  give  it  the  power  of 
deciding,  when  we  have  passed  a  law,  whether 
that  law  is  in  accordance  with  the  Constitution 
or  not.  That  is  what  the  people  do  in  making  a 
Constitution,  and  when  it  is  made,  when  our 
labors  go  out  to  the  people  and  are  ratified  by 
them,  the  people  take  care  that  that  Constitution 
shall  not  be  changed  except  through  a  laborious, 
complezy  and  difficult  process. 

The  legislature  comes  together  every  year, 
elected  by  the  people,  and  makes  laws.  The 
goyeriunent  executes  those  laws.    But  notwith- 


standing all  that,  the  poorest  man  in  the  Com- 
monwealth— one  man  alone  against  the  whole 
people  of  Massachusetts — can  set  those  laws  at 
defiance  if  they  are  not  made  in  pursuance  of 
the  Constitution.  The  poorest  woman,  the  alien, 
the  infant  in  its  cradle,  is  protected  against  the 
will  of  the  majority  of  the  people  of  Massachu- 
setts. The  foreigner,  whoever  he  may  be,  bar- 
barian, Scythian,  bond  or  free,  may  assert  and 
maintain  a  constitutional  right  against  the  will  of 
the  majority  of  the  people  of  Massachusetts. 

Now  I  ask  if  it  is  not  the  feature  that  distin- 
guishes our  republican  government,  that  an  indi- 
vidual has  some  rights  against  the  powers  that  be 
— that  the  minority  have  some  rights  against  the 
majority — that  one  man  has  rights  which  he  may 
assert  against  the  people  ?  That  is  the  great  and 
honored  distinction,  and  how  are  you  to  preserve 
it  ?  It  is  not  enough  to  say  that  it  shall  be  pre- 
served. There  must  be  a  power  to  preserve. 
That  power  is  the  judiciary.  Every  act  passed 
by  the  legislature  must  undergo  the  scrutiny  of 
that  tribunal,  and  if  it  is  not  in  pursuance  of 
that  higher  law  of  the  Constitution,  it  must  be 
set  aside.  And  for  that  reason,  chiefly,  I  wish 
to  have  that  judiciary  made  independent  Does 
not  the  essential  theory  of  our  government  re- 
quire it  ?  It  must  be  independent  of  the  execu- 
tive, otherwise,  he  will  execute  the  laws  as  he 
pleases.  It  must  be  independent  of  the  legisla- 
ture, otherwise  they  will  make  such  laws  as  they 
please.  I  have  a  right  to  demand  that  the  gov- 
ernor shall  not  execute  such  laws  as  he  pleases, 
but  only  such  as  the  Constitution  allows.  I  have 
a  right  to  say  that  the  majority  of  the  people, 
upon  sudden  popular  impulse,  shall  not  do  just 
what  they  choose  to  do,  but  only  what  the  Con- 
stitution allows.  If  the  majority  of  the  people 
of  Massachusetts,  by  any  sudden  caprice  or  pas- 
sion, should  insist  upon  taking  my  life,  or  liberty, 
or  my  property,  without  due  process  of  law,  I 
wish  to  be  protected  against  it 

Mr.  President :  I  can  protect  myself  against 
one  man,  alone.  The  majority  can  always  pro- 
tect itself,  but  a  single  man  needs  to  be  protected 
against  the  multitude.  The  minority  needs  pro- 
tection agaLQst  the  majority.  And  how  can  that 
be  had,  unless  you  establish  a  tribunal  above  the 
mere  will  of  the  majority  ?  If  you  constitute 
the  supreme  court  as  that  tribunal,  how  can  it 
accomplish  that  purpose  unless  you  make  it  inde- 
pendent, not  only  of  the  executive  but  of  the 
legislature,  and  of  the  temporary  will  of  the 
majority  of  the  people. 

I  have  heard  it  said,  and  I  think  it  has  been 
said  by  some  one  upon  this  floor,  that  our  ances- 
tors, John  Adams,  John  Hancock,  and  those  who 
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made  the  Constitaticm  of  1780>  blindly  followed 
the  English  precedent,  and  adopted  an  indepen- 
dent judiciary  as  they  fonnd  it  in  Eng^d,  where 
it  was  made  independent  to  prevent  the  encroach- 
ments of  the  crown,  and  that  they  had  sought  to 
make  it  independent  here  where  the  same  reason 
does  not  exist  Now,  Sir,  I  tindertake  to  say, 
not  upon  my  own  judgment  alone,  but  upon  the 
judgment  of  the  soundest  men  in  this  republic, 
who  erer  have  written  or  spoken  upon  this  sub- 
ject, that  an  independent  judiciary  is  more  im- 
portant in  a  repubHc  than  it  is  in  a  monarchy. 
Sir,  I  repeat,  without  fear  of  intelligent  contra- 
diction, that  an  independent  judiciary  is  mote 
important  in  a  republic  than  in  a  monarchy.  And 
why  ?  In  a  monarchy,  you  may  always  appeal 
from  the  sovereign  to  the  people.  In  a  monarchy, 
the  power  is  lodged  with  the  sovereign,  and  you 
may  always  appeal  from  him  to  the  people,  even 
if  the  judiciary  is  false.  But  I  ask  you,  in  this 
country,  where  the  people  are  sovereign,  to  whom 
is  a  man  to  appeal  from  the  people  ?  Where  does 
an  appeal  lie,  this  side  of  Heaven,  frx>m  the  ma- 
jority of  the  people  ?  Suppose  a  popular  major- 
ity carry  through  the  legislature  a  law  which  in- 
fringes upon  the  rights  of  an  individual,  I  ask 
any  gentleman  to  tell  me  where  that  man's  appeal 
lies  against  the  will  of  the  popular  majority? 
Sir,  it  lies  nowhere  unless  we  can  have  a  judiciary 
independent  of  the  changes  of  a  popular  major- 
ity. We  can  have  no  protection  for  the  Cionsti- 
tution  unless  we  make  independent  our  guardian, 
the  judiciary,  which  is  to  say  whether  a  law 
is  constitutional  or  not,  and  say  whether  the 
executiw  executes  that  law  constitutionally  or 
not  If  we  go  from  hence,  not  leaving  behind 
us  an  independent  judiciary,  our  labor  in  this 
Convention  is  in  vain. 

Having  spoken  of  the  history  of  this  institu- 
tion in  England,  I  wish  to  call  the  attention  of 
the  Convention,  one  moment,  to  the  history  of  the 
institution  in  America.  In  1780,  our  ancestors 
adopted  their  State  Constitution,  in  which  they 
declared  it  was  essential  that  the  judges  should 
hold  their  offices  as  long  as  they  behaved  them- 
selves well.  I  wish  to  know  if  John  Adams,  and 
James  Bowdoin,  and  John  Hancock,  who  made 
the  Constitution  of  1780,  with  halters  about  their 
necks,  followed  blindly  the  EngUsh  precedent? 
I  wish  to  know  if  they  did  not  feel,  as  keenly  as 
we  do  to-day,  that  they  were  exempt  from  English 
precedents?  They  did  understand  that  matter 
fully.  They  knew  that  in  a  republic,  there  was 
no  appeal  from  the  sudden  action  of  the  sovereign 
people,  unless  to  a  judiciary ;  whereas,  in  a  mon- 
archy, there  is  an  appeal  from  the  sovereign  to 
the  people.    They  knew  that  we  bad  a  Constitu- 


tion which  the  judiciary  must  pass  upon; 
whereas,  in  a  monarchy,  they  have  no  oonstita- 
tion  for  any  judiciary  to  pass  upon.  For  these 
two  reasons,  they  saw  that  it  was  even  more  im- 
portant to  have  an  independent  judiciary  in  a 
republic  than  in  a  monarchy.  Such  is  the  lan- 
guage of  Chief  Justice  Marshall,  of  Story,  Kent, 
Hamilton,  Jay  and  Madison. 

When  the  Constitution  of  the  United  States 
was  formed,  the  resolution  giving  the  judges  a 
tenure  during  good  behavior  passed  by  an  unan- 
imous vote.  As  much  as  they  differed  on  all 
other  subjects,  when  they  came  to  the  question  of 
an  independent  judiciary  and  the  good  behavior 
tenure,  there  was  an  unanimous  vote  of  the  Con- 
vention in  itB  favor.  That  system  has  continued 
from  that  time  to  the  present  day.  Such,  too,  is 
the  Constitution  of  New  Hampshire,  of  Connec- 
ticut, and  of  many  other  States  of  the  Union* 
In  Rhode  Island,  it  is  substantially  the  same.  I 
grant  you  that  the  experiment  of  an  elective  ju- 
diciary, for  short  terms,  is  in  the  course  of  trial  in 
several  States.  It  has  not  yet  been  tried,  for  you 
cannot  try  an  experiment  of  this  sort  until  a  whole 
generation  has  grown  up  under  it  That  has 
not  been  done.  We  have  grown  up  under  an 
independent  judiciary.  Our  noble  institutions — 
the  security  of  life,  liberty  and  property  here— 
have  been  acquired  under  an  independent  judi- 
ciary. The  experiment  of  a  dependent  judiciarj 
has  not  been  tried  through  one  generation,  or  any- 
thing like  it  It  has  beoi  tried  to  some  extent  in 
New  York  and  Maryland.  I  think  the  gentle- 
man from  Natick,  (Mr.  Wilson,)  was  quite  ri|^t 
in  saying  that  judicious  persons  from  New  York 
had  advised  us  not  to  try  the  experiment  of  an 
elective  judiciary  in  Massachusetts.  I  hold  in 
my  hands  a  letter  from  an  eminent  lawyer,  in 
which  he  says: — 

**  It  is  short  of  the  truth  to  say  that  their  united 
influence  (election  and  short  terms)  has  brought 
our  judiciary  into  dedine  and  decay." 

I  have  another  letter,  from  one  of  the  most 
distinguished  men  of  the  United  States,  resident 
in  Maryland,  who  says : — 

"  It  is  generally  admitted,  in  this  State,  I  be- 
lieve, that  tbe  change  in  our  system  has  alto- 
getiier  disappointed  the  promises  of  its  authon, 
and  that  if  it  ootdd  now  come  before  the  voten 
of  the  State,  as  an  isolated  question,  it  would  be 
rejected  by  an  immense  majority." 

There  are  gentlemen  in  this  Convention  wiio 
have  been  in  Maryland  within  the  year  past,  and 
who  can  bear  testimony,  I  know,  to  the  correct- 
ness of  this  statement  I  saw  an  article  in  the 
New  York  Evening  Poet,  the  other  day,  in  &Tor 
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of  an  electiTe  judlciiiry,  wliich  spoke  Tolnmes  of 
warning  to  us.    The  writer  was  in  fkvor  of  the 
eLeetive  judiciary  as  a  matter  of  theory,  but  at 
the  close  of  the  article  he  adyised  the  people  of 
KassachusettB  to  be  careful  not  to  allow  the  elec- 
tion of  judges  to  come  at  the  same  time  with  the 
election  of  the  other  officers,  saying  that  that  had 
been  a  fatal  mistake  in  New  York,  and  that  the 
consequence  had  been  that  the  judiciary  had 
fiilleninto  the  political  cauldron.    That  admis- 
sion is  inestimable.    The  result  is  admitted.    The 
judiciary  is  in  the  political  cauldron.    The  rea- 
sons assigned,  I  doubt.    I  do  not  believe  that  the 
judiciary  has  fallen  into  the  political  cauldron 
because  it  happens  to  be  chosen  on  a  particular 
day  of  the  year.    I  believe  it  is  the  inevitable 
tendency  of  things,  certainly  in  a  State  like  New 
York,  and  will  be  the  tendency  of  things  almost 
everywhere.    You  recollect  that,  in  New  York, 
when  the  elective  judidary  first  went  into  opera- 
tion the  system  worked  very  well.    The  first 
election  was  made  irrespective  of  parties.    All 
parties  came  forward  and  nominated  a  mixed 
ticket.    Nearly  all  the  old  judges  were  reelected, 
and  every-body  was  delighted.    The  next  year  it 
was  not  quite  so  well  managed ;  the  next  year  less 
so ;  and  now  the  system  has  fedlen  helplessly  into 
the  great  cistern — and  the  weU  is  deep  and  there 
is  nothing  to  draw  with.    The  reason  assigned  is 
not  sufficient,  because,  for  the  iirst  two  years, 
although  elected  on  the  same  day  with  other  offi- 
cers, the  judges  were  kept  clear  of  all  political 
connection.    The  march  of  political  parties  is  ir- 
resistible, and  office  alter  office  has  fallen  before 
that  march.    Although  I  am  yet  yoimg,  I  can 
remember  the  time  when  the  removal  of  post- 
masters by  General  Jackson  was  considered  an 
enormity.    I  can  remember  when  the  removal  of 
custom-house  officers  was  considered  an  enormi- 
ty.   But  the  work  of  removals  from  office  has 
gone  on  increasing,  tmtil,  at  last,  every  executive 
officer  fiidls  before  the  march  of  political  parties. 
The  spoils  belong  to  the  victors.    The  thirst  for 
blood  has  come  on,  and  is  not  to  be  slaked.    The 
leviathan  is  not  so  tamed.     Human  nature  is 
not  to  be  thwarted  by  changing  the  day  of  the 
year  upon  which  you  are  to  elect  your  officers. 
All  offices  that  parties  can  control,  fall  before 
them.    How  were  the  trustees  of  Harvard  Col- 
lege to  be  chosen  by  the  legislature }    The  first 
year  they  were  chosen  irrespective  of  parties; 
bat  the  Tery  next  year  the  dominant  party  met 
in  caucus,  nominated  an  entire  ticket,  and  car- 
lied  it  tiirongh.    In  New  York,  the  Evening 
Post  says,  that  judges  have  fallen  into  the  politi- 
eal  milL     Thty  beg  in  New  York  that  we  shall 
no*  eleet  our  judges  on  the  7th  day  of  Novem- 


ber, for  fear  the  same  thing  will  happen  here.  I 
say,  make  it  surer  than  that  Let  us  not  choose 
them  at  all,  and  so  we  mtut  be  sale. 

It  may  be  said  by  some  persons,  why  should 
it  not  fall  into  the  political  mill  ?  I  think  sound 
reasons  can  be  given  why  it  should  not  The 
law  must  be  independent  of  the  changes  of  the 
popular  will,  because  this  same  venerable  Consti- 
tution, some  of  which,  I  trust,  will  remain,  with 
or  vrithout  its  rust,  says :  "  In  the  government 
of  this  Commonwealth  the  legislative  department 
shall  never  exercise  the  executive  and  judicial 
powers,  or  either  of  them ;  the  executive  shall 
never  exercise  the  legislative  and  judicial  powers, 
or  either  of  them ;  the  judicial  shall  never  exer- 
cise the  legislative  and  executive  powers,  or  either 
of  them,  to  the  end  it  may  be  a  government  of  law 
and  not  of  men*" 

I  hare  heard  arguments  made  on  this  floor 
upon  the  assumption  that  this  is  a  government  of 
men,  and  not  of  laws.  But  our  Constitution 
says  it  is  a  government  of  laws,  and  not  of  men. 
I  have  heard  gentiemen  speak  here,  under  these 
sacred  auspices,  as  though  whatever  a  majority 
chose  to  do  at  any  time,  was  the  law  of  the  land. 
If  so,  we  do  not  want  any  Constitution.  The 
Constitution  is  designed  for  the  protection  of  in- 
dividuals and  minorities  against  majorities,  and 
therefore  it  is  that  the  judiciary  must  not  be  made 
dependent  upon  the  popular  will.  One  party  and 
another  comes  up,  and  then  comes  the  third  party, 
that  sweeps  the  board.  But  these  changes  must 
not  aflfect  the  organic  law.  One  reason  why  they 
would  affect  the  organic  law  I  think  to  be  this — 
that  you  would  inevitably  elect  party  judges. 
That  has  been  done,  and  it  will  be  done  again. 
There  is  another  danger  I  apprehend  far  more  than 
this,  and  which  has  not  been  often  adverted  to. 
Take,  for  instance,  the  case  of  the  "  Maine  Law," 
as  it  is  familiarly  called.  Suppose  the  judges  of 
the  supreme  court  were  equally  divided  as  to  the 
constitutionality  of  that  law.  One  of  the  three 
goes  out  of  office  at  the  end  of  this  year,  and  the 
people  of  Massachusetts  are  to  pass  upon  his  re- 
election. If  he  is  reelected  that  law  perishes,  but 
if  another  man,  of  a  different  opinion,  is  elected, 
that  law  survives.  Earnest  men  will  say,  at  the 
polls :  *<  We  admit  that  Judge  Doe  is  a  very  good 
man,  a  very  capable,  and  a  very  honest  man,  but 
you  know  that  he  believes  that  law  unconstitu- 
tionaL  You  know  the  terrible  consequences  of 
intemperance,  and  how  it  is  spreading  over  this 
country.  You  know  that  it  bums  up  human 
habitations  faster  than  accident  or  crime  bum  up 
the  habitations  that  the  mechanic  rears.  We  can 
give  you  a  judge  just  as  honest,  just  as  capable, 
just  as  learned,  whose  (^anions  upon  that  subject 
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we  know  to  be  correct.  Now  every  vote  for 
Judge  Doe  is  a  vote  for  ruin,  though  he  is  a  good 
man ;  and  every  vote  for  Judge  Roe  is  a  vote  for 
temperance,  and  happiness,  and  salvation."  How 
is  that  argument  to  be  resisted  ?  It  will  not  be 
resisted.  In  times  of  great  popular  excitement, 
for  a  moral  cause,  or  any  other  cause,  it  will  not 
bo  resisted.  Take  the  Fugitive  Slave  Law.  Sup- 
pose the  court  equally  divided  upon  that  subject. 
A  new  judge  is  to  be  elected.  Fugitive  slave 
cases  will  come  up  before  that  court  for  a  hearing. 
I  wish  to  know  if  the  people  will  not  wish  to  as- 
certain something  about  the  antecedents  of  their 
judges  upon  that  subject.  I  wish  to  know 
whether  ^ey  will  vote  in  the  dark.  I  teU  you 
nay.  The  votes  will  be  given  for  principle,  and 
not  for  men.  Yes,  says  my  friend  opposite,  (Mr. 
Burlingame,)  as  I  see  by  tiie  nod  of  his  head,  he 
is  ready  for  it  now.  That  is  young  America. 
[Laughter.]  "  Principles,  and  not  men,"  will  be 
the  cry.  Furthermore,  the  choice  of  the  people 
win  be  considered  as  an  expression  of  the  law. 
If  a  majority  of  the  people  should  vote  for  that 
judge,  then  it  would  be  said  that  the  people  had 
spoken,  and  that  they  had  instructed  the  court, 
and  that  the  court  must  follow  the  voice  of  the 
people.  I  do  not  know  but  that  the  argument 
which  I  consider  to  be  conclusive  against  the 
change,  will  operate  on  some  minds  in  its  favor ; 
but  let  me  beg  every  gentleman,  before  he  allows 
himself  to  be  influenced  in  that  direction,  to  con- 
sider that  he  is  not  put  here  by  his  Maker  to  carry 
out  his  wiU  upon  the  earth.  The  people  of  Mas- 
sachusetts were  not  put  here  to  carry  out  their 
will  upon  the  earth.  We  were  put  here  to 
do  justice,  to  protect  the  weak,  to  resist  the 
mighty,  and  to  secure  to  each  his  right.  The 
democratic  doctrine  that  I  know  anything  about, 
and  that  I  respect,  though  I  have  not  enrolled 
myself  under  that  name,  is  not  that  which  says 
that  the  people  may  do  what  they  can  and  will, 
but  that  which  declares  every  man  equal  before 
the  law,  and  that  he  should  have  his  right.  I  ask 
professed  Democrats  here,  which  of  those  two  is 
the  democratic  doctrine :  that  every  man  may  do 
his  will,  and  that  the  majority  may  do  whatever 
they  can  and  will,  or  that  every  man,  even  the 
humblest,  has  his  rights,  and  that  under  the 
Constitution  aU  men,  without  distinction  of  caste, 
condition,  property,  or  education,  are  equal,  and 
that  they  all  shall  have  their  due  before  the  law. 
We  can  now  protect  the  rights  of  every  man 
by  saying  to  him,  you  have  a  tribunal,  and  if  the 
multitude  piuaues  you,  you  can  flee  to  the  horns 
of  the  altar  and  lay  hold  thereon.  Although  the 
avenger  of  blood  may  pursue  you,  and  the  mul- 
titude follow  hard  after  you,  lay  hold  for  your 


life  on  the  horns  of  the  altar.  We  will  give  you 
a  tribunal  which  shall  protect  you  until  the  dan- 
ger be  overpast.  That  I  understand  to  be  the 
genius  of  our  Constitution,  and  therefore  it  is,  I 
say,  that  the  judicial  office  should  not  be  blown 
about  by  every  wind  of  doctrine.  Therefore  it  is 
that  the  people,  by  a  transient  vote  of  the  majority, 
should  not  settle  the  law.  They  may  make  their 
law  through  the  legislature,  but,  with  the  Consti- 
tution in  my  hand,  I  can  say  to  the  poorest  and 
humblest  man — the  poor  trembUng  African,  to  the 
foreigner,  who  has  first  landed  on  our  shores,  and 
who  does  not  know  his  way  through  the  streets 
of  the  city,  and  does  not  know  the  elements  of 
our  constitutional  law — I  can  say  to  him :  **  You 
have  come  to  a  country  where  no  man  can  oppress 
you,  where  the  government,  where  the  legislature, 
and  where  the  people  itself  cannot  oppress  you. 
If  a  sudden  movement  of  popular  opinion  should 
turn  against  you,  and  you  shoidd  become  odi- 
ous, or  stand  in  the  way  of  their  will  or  their 
interests,  you  may  come  to  my  humble  office, 
and  with  a  piece  of  paper  no  bigger  than  a 
man's  hand,  I  can  set  at  defiance  a  majority  of 
thousands  of  the  people  of  Massachusetts.  I  can 
point  to  the  Constitution.  I  can  go  to  the  tribu- 
nal and  assert  your  rights."  «Aye,"  says  my 
client,  **  you  may,  but  how  do  I  know  that  that 
tribunal  will  assert  it?"  My  answer  is:  "I 
admit,  a  tribunal  would  be  of  no  use,  unless 
it  has  power.  It  has  the  arm  of  the  execu* 
tive,  it  has  the  whole  arm  of  the  State  to  en- 
force its  decrees."  **  But,"  says  my  poor  client, 
'<that  is  not  enough.  How  do  I  know  they 
will  sustain  that  Constitution  against  a  popular 
majority?  How  do  I  know  they  will  sustain 
it  against  the  legislature  ?  Your  legislature  has 
passed  a  law  abridging  my  liberty  and  taking 
away  my  property,  and  the  people  are  bent  upon 
executing  it,  and  at  once.  How  do  I  know,  that 
your  tribunal  will  stand  against  it  ? "  I  can  give 
but  one  answer.  I  can  say :  <*  the  men  who  formed 
this  Constitution — wise,  noble  men — said  it  was 
essential  to  the  preservation  of  the  life  and  liberty 
of  each  man,  that  he  should  be  tried  by  a  tribu- 
nal as  impartial  and  independent,  as  the  lot  of 
humanity  will  permit.  Therefore  they  say,  '  the 
judges  should  hold  the  offices,  so  long  as  they 
behave  themselves  well.'"  I  say  to  him,  that 
I  admit  it  is  said,  that  a  man  who  controls 
the  subsistence  of  a  man  may  control  his  will ; 
and  we  have  provided,  that  the  salaries  of  these 
judges  cannot  be  touched  while  they  are  in  office. 
I  admit,  that  whoever  can  turn  a  man  out  of  his 
office,  may  control  his  will, — not  must  control  it, 
but  may.  Now,  I  say  to  the  poor  trembling 
suitor :  *<these  men  whom  you  see  before  you,  hold 
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their  offices  so  loug  as  they  behave  themselves 
well ;  they  cannot  be  lemoved,  nor  can  they  in 
any  way  be  affected  in  their  persons,  property, 
hopes  or  fears,  for  their  decision  in  your  case. " 

But,  if  I  had  to  say  to  him,  here  are  these  five 
judges,  I  hope  they  will  do  you  justice,  I  believe 
they  will,  and  I  pray  that  they  may ;  but  I  know, 
that  two  of  them  are  candidates  for  reelection  to- 
morrow, and  party  excitement  runs  high,  and  the 
feeling  is  very  strong  in  the  community ;  or  if  I 
had  to  say,  that  the  Convention  which  had  lately 
been  in  session,  had  provided  that  these  judges 
should  depend  for  their  reappointment  upon  the 
executive,  and  he  should  ask  me,  how  is  the 
governor  disposed  ?  I  must  tell  him,  that  the 
governor  agrees  in  his  views,  with  the  people. 
The  bill  has  been  passed  by  the  legislature  and 
the  governor  has  signed  it,  and  he  is  to  appoint 
one  judge  to-morrow,  and  the  next  day  he  is  to 
recommission  another  or  not,  just  as  he  may  see 
fit.  Now,  I  could  not  say  to  that  man  that  he 
had  as  independent  a  tribunal  as  the  lot  of  hu- 
manity would  permit.  I  want  to  say  to  him  that 
all  the  law  can  do  to  make  the  tribunal  independ- 
ent and  impartial,  has  been  done.  I  do  not  say 
that  it  will  then  be  impartiaL  Our  judges  now, 
may  not  be  importiaL  They  may  be  governed 
by  social  feelings,  and  to  some  extent  they  are. 
lliey  may  be  governed  by  the  influence  of  a 
clique  to  which  they  belong.  That  may  be  true ; 
and  so  it  will  be  under  any  system.  That  is 
human  nature.  Our  Constitution  has  not  said 
that  every  man  shall  be  tried  by  an  angelic  tri- 
bunal; nor  that  every  man  shall  be  tried  by 
a  superhuman  tribunal ;  but  by  a  human  tribu- 
nal, as  impartial  as  the  lot  of  humanity  will 
permit.  I  cannot  warrant  judges  against  personal, 
social,  and  party  feelings ;  but  for  that  very  reason, 
I  do  not  want  tu  add  another  and  a  certain  opera- 
tion of  a  power  over  his  subsistence  or  his  office. 

And  when  this  man  has  stood  before  our  tri- 
bunal without  fear,  as  far  as  a  man  can  be  with- 
out fear  before  his  fellow  men,  and  when  he  has 
gone  away  with  justioe  done  to  him  against  the 
popular  will;  when  that  tribimal,  standing  higher 
than  anything  this  side  heaven,  making  the  most 
noble  exhibition  that  himianity  can  make— pro- 
tecting the  right  of  a  single  man  against  power — 
when  that  has  been  done,  I  turn  to  my  grateful 
client  and  say :  "  now,  I  wish  you  to  acknowl- 
edge that  the  old  Commonwealth  of  Massachu- 
setts deserves  some  gratitude  for  a  aeif-impoaed 
rettraifU.  When  the  people  of  Massachusetts 
might  have  made  a  law  which  would  have  walked 
ri^t  over  you ;  when  the  people  of  Massachu- 
setts might  have  provided  that  there  should  be  no 
tribunal  and  no  Constitution,  and  nothing  but 


the  action  of  the  public  will ;  when  they  might 
,have  mocked  you  with  a  tribunal  dependent  upon 
the  will  of  that  very  majority  against  which  you 
are  to  be  protected;  when  they  might  have 
mocked  you  with  a  tribunal  dependent  upon  that 
very  executive  against  whoso  enforcement  you 
are  to  be  protected,  they  have  restrained  them- 
selves, and  said, — in  order  that  justice  may  be  done 
to  the  weakest — in  order  that  in  any  moment  -  of 
excitement,  in  any  hour  of  frenzy  or  mistake,  tee 
may  not  touch  the  hair  of  the  head  of  the  humblest 
man,  we  will  give  him  a  tribunal  which  shall  be 
independent  of  the  fluctuations  of  our  opinions  or 
passions* 

Having  shown  gentlemen  why  we  should  have 
an  independent  judiciary,  let  them  point  to  me 
one  single  reason  why  we  should  make  the 
change.  There  is  no  popular  demand  for  it,  and 
there  has  been  not  one  single  case  of  complaint. 
We  have  the  power  of  impeachment.  How  many 
judges  have  been  impeached  in  this  State  ?  Not 
one,  in  my  day.  Has  a  judge  been  removed  by 
the  legislature  ?  But  one,  and  none  in  my  day. 
What  does  that  indicate  ?  It  indicates  that  it  has 
not  been  found  necessary.  And  what  does  that 
indication  prove }  It  proves  that  we  have  had  a 
tribunal  as  impartial  as  the  lot  of  humanity  will 
permit.  Our  judges,  let  gentlemen  bear  in  mind, 
are  not  irresponsible.  Hiey  may  be  impeached  ; 
they  may  be  removed  by  a  vote  of  the  legislature. 
Do  genUemen  recollect  that,  at  this  moment,  it 
requires  no  more  power  to  remove  a  judge  of  the 
supreme  court,  than  it  does  to  change  a  man's 
name ;  that,  on  a  vote  of  the  two  branches  of  the 
legislature,  the  governor  can  remove  a  judge  of 
the  supreme  court;  that  a  conviction  in  one 
tribunal,  after  impeachment  by  another,  may 
remove  him  from  all  office  forever  ?  What  more 
responsibility  do  gentlemen  want  ?  It  is  not  a 
question  of  responsibility.  It  is  a  question  of  de- 
pendence. Now  I  admit,  freely,  that  all  these 
gentlemen  who  hold  that  there  ought  to  be  no 
Constitution  practically ;  that  there  ought  to  be  no 
tribimal  independent  of  the  changes  of  the  popular 
will, — ^they  ought  to  support  an  elective  judiciary, 
and  the  sooner  the  better,  and  make  them  not 
elective  once  in  ten  years,  but  every  year. 
They  cannot  stop  short  of  that. 

Tyranny  is  simple.  It  is  as  simple  as  the  rule  of 
three.  But  these  complex  governments  in  which 
liberty  exists  are  not  to  be  made  or  changed  easily. 
They  grow.  Institutions,  as  was  said  by  the  gen- 
tleman for  Marshfield,  (Mr.  Simmer,)  grow  out 
of  men,  and  are  not  imposed  upon  men.  Now, 
this  institution  has  been  hundreds  of  years  in 
growing.  We  have  lived  under  it  to  this  day  and 
without  any  complaint.    I  must  take  the  liberty 
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to  flay  that  if  this  Conyentton  were  to  destroy 
this  system  with  no  complaint  made  against  it, 
and  should  rush  out  upon  the  road  of  experiment, 
possessed  by  a  mere  theory,  when  there  is  no 
abuse  to  be  remedied^  it  will  be  the  raihest  act 
that  a  sober  community  ever  committed. 

In  New  York  the  change  was  excusable ;  for 
they  had  suffered  under  their  judicial  system. 
They  had  suffered  till  the  cup  ran  over. 
Although  the  abuses  had  no  connection  with  the 
life  tenure,  yet  I  should  not  hare  thought  it  a 
very  strange  thing  if  they  had  thrown  the  entire 
judiciary  OTcrboard  and  done  everything  in 
town  meeting.  So  it  was  in  some  other  States 
where  they  hare  abolished  the  independent  judi- 
ciary. But  we  have  not  suffered.  Xo  man,  or 
woman,  or  child,  can  say  that  the  judiciary  has 
tyrannized  oyer  them,  or  encroached  upon  any 
other  branch  of  the  goTemment.  It  has  not  been 
pretended. 

I  wish  to  say  to  this  Convention  that  the  judi- 
ciary is  the  feeblest  department  of  the  government, 
and  needs  protection.  It  is  the  feeblest  department 
of  the  government.  So  say  Hamilton,  and  Jay,  and 
Madison ;  so  says  Marshall,  so  says  Story,  so  say 
Kent  and  Rawle  and  all  the  writers  on  the  Con- 
stitution. And  is  not  that  perfectly  plain? 
Wiiat  is  the  judiciary?  It  passes  upon  private 
questions  between  man  and  man.  It  interprets 
the  laws.  The  powerful  department  of  the  gov- 
ernment is  that  which  malies  the  laws.  The 
legislature  holds  the  purse ;  the  legislature  creates 
offices;  the  legislature  establishes  the  compen- 
sation; and  in  the  l^;islature,  distinction,  con- 
spicuity  and  political  power  are  to  be  acquired. 
But  the  judiciary  creates  no  offices ;  the  judiciary 
Axes  no  compensation;  the  judiciary  makes  no 
laws.  It  has  merely  a  voice  and  a  head ;  it  has  no 
arm ;  it  has  no  purse ;  it  has  no  will.  The  legis- 
lature has  a  will,  and  the  executive  has  an  arm ; 
but  the  judiciary  has  neither  power  nor  will ;  it 
can  only  pronounce.  When  it  has  pronounced, 
it  can  only  throw  itself  upon  the  executive  to  ex- 
ecute its  decrees. 

The  judiciary  is  not  the  popular  branch.  It 
does  its  business  in  quiet  and  stillness,  and  with 
but  little  conspicuity.  The  legislature  is  tiie 
place  where  all  men  go  who  are  boimd  on  a 
course  of  popular  preferment,  and  who  wish  to 
stand  high  in  the  popular  affections.  The  judi- 
ciary has  no  strength  except  in  the  public  confi- 
dence and  in  its  own  integrity. 

Many  persons  have  been  prejudiced  against  the 
present  system  of  the  judiciary  because  of  events 
which  have  occurred  in  our  own  State,  within  the 
last  three  years,  Many  have  sat  uneasily  under 
the  existing  systemy  for  they  have  thought  that 


the  judgments  of  the  court  have  been  construed 
against  what  they  considered — and  I  agree  with 
them — the  true  interpretation  of  the  Constitution 
on  the  subject  of  fugitive  slaves. 

Now,  I  take  it  upon  myself  to  say  that  I  suf- 
fered as  much  in  my  feelings  as  any  man  under 
those  decisions  of  the  supreme  court  of  Massachu- 
setts, and  of  the  circuit  court  of  the  United  States. 
I  thought  them  then,  and  I  think  them  now,  wrong. 
I  say  this  with  diffidence,  after  decisions  in  such 
places.  But  I  can  truly  say  that  in  my  greatest 
distress  there  was  one  drop  of  comfort  left  me.  I 
knew  that  those  decisions  came  from  men  who 
were  not  making  them  for  their  judicial  lives.  I 
knew  that  they  came  from  men  who  were  not 
making  them  because  their  offices  or  salaries  de- 
pended upon  their  making  them. 

I  felt  that  we  had  a  tribunal,  not  entirely  im- 
partial— I  cannot  say  that,  because  it  was  a  human 
tribunal — ^but  a  tribunal  for  which  the  law  had 
done  all  it  could  do  to  make  it  impartial.  I  knew, 
and  I  wonder  other  gentiemen  do  not  remem- 
ber that  had  those  judges  been  elected,  we  should 
have  stood  no  better  chance  than  we  did  then ; 
for  the  popular  minority  was  against  us.  Had 
these  judges  known  they  would  be  obliged  to  go 
through  a  popular  election  the  next  week,  I  wish 
to  know  if  we  should  have  argued  our  causes 
with  any  more  confioence  on  that  account.  No, 
Sir ;  theconftdence  felt  in  going  before  these  judges 
was  this ;  and  it  was  of  unspeakable  con^rt  to 
me,  that  I  had  a  tribunal  as  independent  as  the 
law  could  make  it  When  this  alarm,  this  fear — 
and  fear  is  always  cruel  and  always  unjust — was 
spreading  over  the  country ;  when  political  parties 
and  great  leaders  thought  it  necessary  to  take 
a  certain  position ;  when  men  thought  that  the 
Union  and  the  shoe  trade,  [laughter,]  and  I  do 
not  know  how  many  other  things,  were  in  peril, 
and  certain  things  must  be  done,  I  felt,  Mr.  Pres- 
ident, the  comfort  of  knowing  that  these  judges 
held  their  offices  and  their  salary,  utterly  irrespec- 
tive of  these  popular  determinations.  Gentlemen 
are  fond  of  talking  as  if  the  people  were  always 
in  the  right.  Now  I  have  not  lived  long,  but  it 
has  been  my  misfortune  not  always  to  have 
thought  them  in  the  right ;  and  I  sulnnit  to  gen- 
tleman who  have  sustained  the  democratic  doo- 
trine  in  this  State  through  these  long  years 
of  defeat,  up  to  this  day,  whether  they  have 
always  thought  the  people  right  I  ask  the  Whig 
party,  who  have  gallantly  maintained  their  posi- 
tion before  the  nation — ^beaten  three  times  out  ot 
four — ^whether  they  have  thoughtthe  people  always 
right  I  submit  to  my  own  aasodatffs  whether 
they  have  thought  the  people  of  the  nation,  or  of 
thisState,  always  right  on  the  great  question  oi 
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leastance  to  the  sporead  of  aUiTery  and  the  alare 
power.  NorSir;  this  always  has  been^and  always 
will  be  the  case,  that  among  all  the  changes  of  the 
goremment,  and  changes  of  popular  opiniont  the 
public  is  sometimes  unjust.  No  man  has  con- 
sidered his  own  nature  weU,  without  feeling  that 
he  has  something  within  him  to  satisfy  him  that 
he  ought  not  to  be  trusted  with  arbitrary  power. 

Is  there  one  man  here  who  in  a  moment  of  re- 
sentment, in  a  moment  of  passion,  in  a  moment 
of  supposed  insult,  has  not  thanked  God  that  he 
was  not  possessed  of  arbitrary  power  ?  I  suppose 
every  man  feels  the  necessity  of  self-restraint ; 
and  if  he  cannot  restrain  himself  he  thanks  God 
for  putting  somebody  oyer  him  who  can  restrain 
him.  So  it  is  with  the  good  people  of  Massachu- 
setts. They  know  that  they  cannot  trust  them- 
selres  with  arbitrary  power,  and,  therefore,  they 
make  a  Constitution  which  will  restrain  them. 
They  know  that  they  can  neither  trust  the  l^is- 
lature  nor  the  executive  vrith  arbitrary  power, 
and  therefore  they  make  a  tribunal,  to  decide 
whether  they  have  acted  in  accordance  with  their 
general  will*  and  done  nothing  which  it  was  not 
their  general  will  should  be  done.  So  it  is  with 
an  individuaL  He  may  have  a  general  will  to 
serve  God,  and  a  special,  temporary  will  to  do 
wrong  when  a  temptation  presents  itself ;  but  his 
desire  is  that  his  special  and  temporary  vrill  shall 
be  orerruled  and  restrained,  so  that  his  conduct 
may  conform  to  his  general  wiU.  Now  the  gen- 
eral will  of  the  whole  people  is  expressed  in  the 
Constitution ;  but  there  may  be  some  act  of  the 
legislature,  some  sudden  freak  of  the  executive, 
contrary  to  that  general  wilL  We,  therefore, 
wish  to  get  such  a  futhful  witness  to  this  our 
genenl  will,  as  shall  protect  every  man  against 
the  consequences  of  what  we  or  our  servants  may 
have  done,  in  a  moment  of  rashness. 

I  have  trespassed  very  much  on  the  patience  of 
this  Convention,  and  I  will  now  merely  say  a 
few  words  in  relation  to  this  matter  of  reap- 
pointment. I  have  said  all  that  I  propose  to  say 
now,  upon  the  subject  of  an  elective  judiciary, 
for  I  do  not  conceive  that  on  that  point  we  are 
in  any  very  serious  peril  in  this  Convention. 
Geatlanen  may  be  disposed  to  say,  if  we  cannot 
make  judges  elective,  we  willmake  them,  in  some 
manner,  dependent  upon  the  executive  for  their 
term*  I  wish  to  ask  those  gentlemen  who  are  in 
finror  ai  an  elective  judiciazy,  what  they  have  to 
■ay  to  this  proposition  of  the  gentleman  from 
NatidL.  What  kind  of  a  proposition  is  it  ^  In 
how  many  States  of  the  Union  has  the  experi- 
ment been  tried,  of  having  their  judges  hold 
office  for  ten  or  for  seven  yeaxs,  and  then  be  re- 
appouitable  by  the  executive  ?    Thero  may  be 


some  such,  but  I  do  not  know  of  any  myself. 
Upon  what  principle  does  it  rest?  I  can  very 
well  understand  upon  what  principle  an  elective 
judiciary  rests,  but  I  cannot  so  easily  understand 
upon  what  principle  you  base  the  doctrine  that 
the  judges  are  to  be  made  dependent  upon  the 
executive.  Why,  Sir,  I  thought  that  gentlemen 
were  afraid  that  the  executive  had  too  much 
power  and  patronage ;  and  we  have,  therefore, 
been  stripping  the  executive  of  the  power  of  ap- 
pointment of  numerous  minor  offices.  Yet  we 
are  now  asked  to  clothe  him  with  the  power, 
every  year,  to  appoint  a  judge  of  the  supreme 
court,  and  to  reappoint  him  at  his  pleasiure.  I 
do  not  understand  how  this  is  carrying  out  the 
principle,  that  **  because  the  power  of  the  execu- 
tive has  increased,  and  is  increasing,  it  ought, 
therefore,  to  be  diminished."  I  ask  those  gen- 
tlemen who  stood  by  the  Report  and  Address  of 
the  Free  Soil  Committee,  only  nine  months  ago 
— nay,  not  so  much,  not  nine — ^less  than  five 
monUis  ago,  which  declares  that  the  power  and 
patronage  of  the  executive  must  be  diminished, 
with  what  face  they  can  come  here  and  advocate 
the  clothing  of  the  executive  vrith  this  transoen- 
dant  power,  which  I  do  not  know  that  a  State  in 
the  Union  has  clothed  him  with.  The  executive 
designates  and  nominates  the  judge  now,  but 
after  he  is  so  nominated  and  appointed,  he  is 
entirely  out  of  his  controL  I  say  it  is  of  little 
consequence  who  appoints,  if  the  appointment  is 
made  by  an  intelligent  body,  provided  the  judges 
hold  by  an  independent  tenure.  I  cannot  see 
any  fatal  objection  to  the  judges  being  elected  by 
the  people  in  the  iirst  instance,  if  they  are  to  be 
independent  of  the  changes  in  the  public  will, 
and  re^onsible  only  for  misbehavior,  although 
I  think  a  judge  is  the  better  for  not  having  been 
through  a  political  campaign,  and  not  being  con- 
nected vrith  its  issues.  I  assure  every  genUeman 
here,  that  I  vrill  go  to  the  fullest  extent  to  make 
a  judge  responsible  to  the  people,  if  any  charge 
of  misconduct  can  be  brought  against  him.  I 
will  consent  to  anything  that  is  judicious,  if  your 
power  of  impeachment  and  address  does  not 
make  them  sufficiently  responsible.  It  is  the 
fact  of  a  judge's  looking  to  a  reappointment,  that 
makes  the  danger.  Ldo  not  see  that  the  danger 
is  very  much  affected  by  the  question  whether 
they  look  to  the  executive  who  sits  in  that  cham- 
ber, or  look  to  a  party  caucus  that  meets  some- 
where in  School  Street,  or  State  Street,  for  their 
reappointment  Whether,  as  the  fatal  day 
approaches,  his  friends  besiege  the  doors  of  the 
ante-room,  for  a  week  or  a  month  beforehand, 
while  he  is  expected  to  sit  all  unconscious,  on 
his  bench,  "  as  impartial  as  the  lot  of  humanity 
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admite,"  or  whether  they  take  by  the  button- 
hole the  members  of  the  State  Central  Committees. 
I  cannot  see  that  there  is  much  to  choose  between 
them.  Gentlemen  who  suppose  that  our  judges 
would  stand  just  as  they  have  stood,  are  mis- 
taken, in  my  judgment;  for  the  chance  of  re- 
appointment, or  the  chance  of  reelection  will 
depend  very  much  on  their  decisions. 

The  people  and  the  political  parties  will  be 
governed  in  that  matter  by  these  considerations. 
The  ezecutiye  will  be  elected  by  a  party.  That 
party  has  principles — I  do  not  mean  the  low  pur- 
poses of  party,  but  the  great  principles  of  party — 
and  those  men  who  have  got  principles  are  the 
dangerous  men  of  whom  I  am  afraid.  I  am  not 
afraid  of  the  rogues.  I  am  not  afraid  of  the 
camp-followers,  who  hang  about  parties,  but  it  is 
the  party  that  has  great  principles  to  carry  out, 
that  gets  ezdted  and  loses  its  balance,  and  when 
the  moment  of  election  comes,  and  the  whole 
community  is  stirred  up,  then  I  am  afraid  that 
the  calm  and  quiet  retreat  of  the  judiciary  will 
be  invaded. 

I  see  that  my  friend  from  Fall  River,  (Dr. 
Hooper,)  is  making  out  a  recipe  against  me ; 
[laughter,]  but  I  want  him  to  understand  that  I 
am  only  afraid  of  party  principle  because  it  will 
operate  in  giving  direction  to  the  laws  of  the 
land,  whereas  the  laws  of  the  land  should  stand 
far  above  all  such  influences  as  those  of  party 
principle.  The  law  should  rest  upon  fundamen- 
tal principles,  should  be  given  out  wholly  irre- 
spective of  the  divisions  of  party.  The  law  is  a 
science.  The  judges  are  professors  of  a  science. 
Their  own  will  must  not  intervene.  The  will  of 
popular  majorities,  unless  in  the  form  of  laws 
constitutionally  made,  should  not  intervene. 

I  do  beseech  gentlemen  not  to  be  deluded  by 
these  arguments,  that  if  you  cannot  get  an  elect- 
ive judiciary,  you -must  take  all  that  you  can  get ; 
because,  in  this  case,  you  have  got  to  take  a  very 
different  sort  of  thing  from  what  you  wish. 
What  gain  is  it  to  popular  power,  or  the  popular 
principle,  that  the  judge  holds  for  ten  years,  with 
a  transaction  at  the  end  of  that  time  between 
himself  and  the  governor,  instead  of  holding  in- 
dependently during  good  behavior,  averaging 
thirteen  years?  Tou  increase  the  executive 
power,  and  create  a  feeling  of  dependence  and  a 
risk  of  partiality,  for  no  adequate  compensation. 
The  tables  show  us,  that  the  judges  tenures  aver- 
age only  thirteen  years,  allowing  for  deaths  or 
resignations.  The  governor  would  have,  in 
doubtful  cases,  the  control  of  a  majority  of  the 
supreme  court  every  year.  He  will  appoint  a 
judge  every  year,  and  that  may  turn  the  majority 
in  dose  cases.    So  you  will  have  a  supreme 


court  with  the  majority,  in  the  balanced  cases,  in 
the  hands  of  the  governor.  If  there  is  a  new 
judge  to  be  made,  he  must  find  him ;  if  there  is 
a  judge  to  be  reappointed,  he  has  to  reappoint 
him  or  not,  at  his  option.  In  ordinary  cases,  I 
doubt  not  that  judges  would  be  appointed  accord- 
ing to  their  behavior ;  but,  in  the  highest  tribu- 
nids,  judges  would  be  appointed,  eventually, 
according  to  their  opinions.  They  must  have 
their  platforms,  and  they  wiU  have  their  plat- 
forms, and  we  shall  have  the  mortifying  exhibi- 
tion of  our  judges,  or  their  friends,  at  the  door  of 
that  executive  chamber,  iietitioning  for  reap- 
pointments. Now,  Sir,  I  do  not  want  to  make 
them  dependent  upon  the  changes  of  popular 
elections,  either  upon  one  man  or  a  dozen  men, 
I  do  not  think  it  makes  a  great  deal  of  difference 
which.  This  principle — I  call  it  a  principle,  out 
of  respect  to  my  friend  from  Natick — this  exper- 
iment, which,  I  believe,  he  is  almost  the  flrvt,  if 
not  the  very  first  to  embark  in,  is  putting  the 
judicial  department  substantially  under  the  con- 
trol of  the  executive  department. 

Mr.  WILSON.  I  will  inform  the  gentleman 
that  he  wiU  find  the  same  thing  in  Maine  and  in 
several  other  States  of  this  Union. 

Mr.  DANA.  «  Several  States."  That  is  rather 
indefinite.  There  are  thirty-one  States  in  the 
Union,  and  three  makes  several !  and  I  am  told 
there  are  but  three  out  of  thirty-one.  It  is 
founded  upon  a  violation  of  princifde.  Our  Con- 
stitution says  that  the  departments  shall  be  dis- 
tinct— no  one  department  "shall  exerciae  the 
power  of  another."  Our  ancestors  never  even 
dreamed  that  we  would  give  the  head  of  one  de- 
partment power  aver  another.  They  never  sup- 
posed that  in  the  course  of  afiairs  it  would  ever 
happen  that  one  department  would  be  bound, 
hand  and  loot,  and  delivered  over  to  another. 
They  thought  it  quite  enough  to  provide  that  one 
department  should  not  exercise  the  powers  of  any 
other.  *<  The  executive  shall  never  exerdae  1^- 
islative  or  judicial  powers,  or  either  of  thenu" 
But  they  can  do  it  indirectly,  if  your  judges  are 
to  be  dependent  upon  the  executive  for  reappoint- 
ment. I  maintain,  therefore,  that  if  you  adopt 
the  experiment  of  the  gentleman  from  Natick, 
you  will  violate  the  great  substantial  principle  of 
this  government,  in  relation  to  these  three  depart- 
ments. If  you  make  the  judges  dependent  for 
their  reappointment  upon  the  executive,  how  can 
you  tell  where  that  dependence  b^ns  or  where 
it  will  end }  Gentlemen  may  say  that  they  will 
not  be  influenced ;  but  you  cannot  tell  how  hi 
they  will  be  influenced,  and  the  great  difficulty  is, 
that  the  judges  themselves  cannot  always  tell 
whether  they  are  influenced  or  not.    I  have  no 
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doabt  that  in  such  ciienmstanoes  most  judges 
"will  pronounce  dedaions  which  they  belieye  to 
be  impartial,  but  they  do  not  know  themaelves, 
it  is  tempting  Providence.  This  self-deception 
is  one  of  the  most  subtle  and  most  easily  besetting 
sins  incident  to  humanity.  If  you  make  the 
judges  dependoit,  you  will  not  discover,  and  they 
will  not  discover  what  an  influence  this  has  upon 
Iheir  inmost  thoughts  and  feeUngs.  If  the  office 
is  not  a  desirable  one  the  judge  woidd  not  have 
accepted  it  Will  not  this  feeling  increase  and 
strengthen  with  the  tune  in  which  he  should  hold 
the  office.  I  submit  to  every  gentleman  upon 
this  floor,  if,  after  a  man  has  held  an  office  for  ten 
years,  a  reappointment  is  not  eminently  desirable. 
Suppose  a  man  takes  an  appointment  at  the  age 
of  fifty,  and  holds  it  until  the  age  of  sixty,  and 
then  goes  back  to  his  profession.  You  put  the 
salaries  so  low  that  a  man  cannot  lay  up  any- 
thing. He  goes  back  to  his  profession,  and  he 
finds  himself  incapacitated,  as  it  were.  His  hand 
is  out  Competitors,  younger  and  more  energetic, 
have  entered  the  field  and  have  gathered  the  busi- 
ness into  their  gamers.  His  old  clients  are  gone. 
Imagine  such  a  man  going  back  into  his  profes- 
sion, his  head  whitened  by  the  snows  of  three- 
score winters,  competing  at  the  bar  with  the 
young  and  middle  aged,  with  the  advantage  of 
ten  years'  daily  practice  on  their  side.  This  ju- 
dicial office  is  a  peculiar  one.  You  cannot  get  a 
man  to  take  it  as  he  would  an  executive  or  legis- 
lative office.  The  judge  must  study  a  long  time 
to  qualify  himself  for  its  duties;  and  if  he  is 
thrown  out,  he  must  begin  the  world  anew  on  a 
little  chamber  practice,  for  he  cannot  ordinarily 
resume  the  active  duties  of  the  profession.  Thus, 
Sir,  his  office  is  a  desirable  one,  and  he  knows  it, 
and  his  family  know  it,  and  his  friends  know  it 
Suppose  he  looks  to  the  governor  for  reappoint- 
ment As  the  day  approaches,  his  mind  natur- 
ally looks  forward  to  that  time  and  dwells  upon 
it  As  it  comes  nearer  and  nearer,  it  enlarges 
tmtil  it  fills  the  whole  horizon.  This  idea  is 
something  which  cannot  be  set  at  nought  It 
wiU  have  more  influence  upon  some  than  upon 
others,  but  you  are  bound  to  remove  all  such 
temptations  from  their  path.  There  is  nothing 
else  in  the  whole  range  of  subjects  which  we  have 
discussed,  whether  the  plurality  system  or  the 
minority  system,  the  executive  coimcil,  the  town 
system  of  representation  or  the  district  system, 
upon  which  you  may  not  experiment  more  safely 
tium  upon  this.  Do  not  experiment  upon  the 
impoxtiality  of  your  judges.  Bo  not  experiment 
to  see  how  much  temptation  they  can  withstand, 
-with  their  office  and  salary  on  the  one  hand  and 
copgctence  on  the  other! 

49* 


I  ask  if  anybody  has  petitioned  us  that  this  ex- 
periment might  be  tried?  Has  anybody  com- 
plained of  anything  wrong?  Oh!  save  your 
judges  from  this  humiliation — save  them  from 
temptation!  Save  from  distressing  doubts  and 
suspicions  the  men  who  go  to  them  for  justice ! 
I  cannot  conceive  of  a  distress  more  cruel  than 
that  of  a  client  whose  life  and  all  is  at  stake,  with 
a  doubt  resting  upon  his  mind  as  to  the  impar- 
tiality of  the  tribunal.  That  doubt  of  the  impar- 
tiality of  the  final  tribunal  will  be  a  doubt  that 
will  try  all  the  institutions  of  this  country.  Save 
the  client  from  that  doubt!  Banish  from  his 
mind  the  constant  impression,  as  he  looks  over 
the  faces  of  those  five  judges  :  *'  You,  Sir,  next 
year,  are  to  be  reappointed  by  such  a  party,"  and 
**  you.  Sir,  this  year,  must  be  reappointed  by  such 
a  party,"  and  «I  am  standing  upon  the  very 
platform  which  that  party  has  denounced — I  hold 
the  opinions  which  that  ptfrty  is  sworn  to  over- 
throw !"  The  first  thing  that  I  should  wish  is, 
that  all  the  citizens  should  feel  perfectly  secure 
from  that  doubt ;  and  in  the  day  of  our  great 
extremity,  if  it  should  ever  come,  let  us  be  able 
to  thank  the  old  Commonwealth  that  she  has 
saved  us  from  that  distress.  You  have  only  to 
stand  where  you  are,  and  you  secure  it  Why 
not  do  it?  Whyyenture  on  this  experiment? 
Who  has  required  it  at  your  hands  ? 

Stand  where  you  all  stood  in  October,  1852, 
or  where  the  people  thought  you  stood.  Stand 
where  you  stood  in  February,  1863,  and  where 
the  people  believed  you  stood,  when  they  went 
to  the  poUs,  and  sent  you  here.  Stand  where  all 
three  of  the  political  parties  stood  on  the  day 
when  the  people  sent  us  here.  Do  not  exhibit 
the  spectacle  of  making  this  fundamental  change, 
with  no  call  from  the  people  to  have  it  made ; 
with  no  notice  tp  the  people  that  it  was  to  be 
attempted,  and  with  no  chance  for  the  people  to 
elect  men  with  reference  to  its  being  attempted. 
Stand  by  it  because  we  have  had  an  independent 
and  honorable  judiciary  under  it  Stand  by  it, 
because  no  experiment  has  ever  been  tried  under 
the  other;  for  no  generation  has  grown  up 
under  an  elective  judiciary.  And  I  say  to  the 
gentleman  from  Natick,  (Mr.  Wilson,)  and  to  the 
gentleman  from  Fall  Biver,  (Mr.  Hooper,)  by 
all  means,  let  it  stand  until  they  have  agreed  what 
they  will  substitute  in  the  place  of  it  I  say, 
make  no  reform  until  your  institutions  need  re- 
form, and  until  you  have  agreed  what  reform 
you  will  make.  Do  not  exhibit  to  the  world  a 
spectacle,  as  we  shall  in  Massachusetts,  of  a  Con- 
vention called  to  make  changes  which  the  popular 
voice  had  indicated,  taking  in  hand  to  make 
substantial  changes  of  which  the  people  had 
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given  no  intimation;  making  change  for  the 
sake  of  change ;  without  any  admitted  evil  to 
he  remedied,  and  upon  a  theory  ahout  which 
themselves  cannot  agree.  Sir,  the  gentleman 
from  Fall  River  will  see  the  force  of  the  illus- 
tration, when  I  teU  him  it  is  had  enough  to  see 
two  surgeons  sitting  hy  the  side  of  a  sick  man, 
quarreling  between  themselves  what  they  will  do 
with  him ;  but  to  have  them  sieze  hold  of  a  man 
in  health,  and  bind  him  hand  and  foot,  to  try  ex- 
periments upon  him,  and  not  to  be  able  to  agree 
what  they  shall  do  to  him  I  that  is  cruelty  as  well 
as  folly.  And  yet,  Sir,  that  is  precisely  the  state 
of  things  here. 

A  VOICE.    Thafsafact 

Let  gentlemen  lay  this  to  heart  They  are  not 
in  a  position  to  try  this  experiment  here.  No- 
body has  discussed  this  project ;  yet  without  dis- 
cussion, gentlemen  would  force  it  upon  the  people. 
Gentlemen  are  uneasy.  We  are  coming  towards 
the  dose  of  the  session,  and  gentlemen  say  that 
we  must  not  delay  an  hour.  But  I  say  to  the 
friends  of  the  Convention,  if  they  wish  to  save 
time,  do  not  save  it  by  rash  and  rapid  work. 
Save  it  by  letting  alone  what  you  have  not  time 
to  do  well.  If  the  people  want  the  change,  it 
can  be  afterwards  made  through  the  legislature. 
But  my  word  for  it.  Sir,  the  people  do  not  want 
it.  I  so  judge  by  the  symptoms.  If  there  be  no 
symptoms  of  a  desire,  I  judge  that  there  is  no 

desire. 

Sir,  we  hold  our  seats  here  under  an  im- 
plied obligation  not  to  touch  the  judiciary ;  not 
merely,  as  the  gentleman  from  Natick  says,  not 
to  make  it  elective ;  but  not  to  change  the  tenure 
at  all.  Therefore,  I  say  again,  stand  by  the  Con- 
stitution until  you  see  a  difficulty  to  remedy, 
and  seeing  the  difficulty,  stand  by  the  Consti- 
tution still,  until  you  can  agree  as  to  what  that 
remedy  should  be.  Stand  by  it  until  the  people 
have  called  for  the  change ;  and  when  they  have 
called  for  it,  and  the  evil  is  apparent,  and  the 
remedy  agreed  upon,  I  promise  to  give  you  my 
humble  aid,  but  not  till  then. 

Mr.  EEYES.    I  have  risen  at  this  time,  not 

for  the  purpose  of  making  an  elaborate  reply  to 

the  remarks  of  the  gentleman  who  has  just  ti^en 

his  seat,  because  I  am  not  fitted  to  do  so ;  and 

supposing  that  if  there  is  to  be  any  reply,  those 

who  are  to  make  it  would  not  like  to  get  up  and 

make  it  at  this  time,  and  as  all  the  speeches  which 

I  make  are  made  upon  the  spur  of  the  moment, 

and  without  much  consideration,  I  will  say  a 

word  or  two  now,  and  others  who  are  more  able 

than  I  am  can  follow  me.    Now  the  argument, 

so  finr  as  I  have  heard  it,  infiivor  of  the  Report  of 

"^>  Conmiittee^  is  founded  mainly  on  what  I 


would  call  an  assumption — ^it  is  founded  on  what 
I  would  call  a  questionable  position. 

In  the  first  place,  it  is  assumed  that  there  can 
be  no  such  thing  as  an  independent  judiciary,  un- 
less the  judicial  officers  are  appointed  to  hold  their 
places  for  life.  Now  I  deny  that  position  altogether. 
In  one  sense.  Sir,  there  is  a  kind  of  an  independ- 
ence in  men  holding  that  station ;  but,  Sir,  the 
question  is,  whether  that  independence  ought  to  be 
carried  to  the  great  extreme  which  has  been  as- 
stmied  by  the  gentieman  for  Manchester.  If  we  axe 
to  carry  out  the  doctrine  which  that  gentleman 
has  laid  down  here  to-day,  I  want  to  know  what 
is  the  use  of  having  a  republican  government  at 
all }    What  is  to  become  of  our  republican  doc- 
trine of  responsibility  to  the  people,  if  any  officer, 
for  all  time  to  come,  is  to  be  placed  beyond  their 
control  ?    If  a  man  who  is  appointed  to  perform 
any  duty  cannot  do  it  unless  he  is  to  do  it  for  the 
term  of  his  natural  Ufe,  I  want  to  know  if  our 
whole  system  of  republican  government  is  not 
rotten  at  the  core.    Every-body  knows  that  there 
is  not  a  pubUc  officer  of  the  United  States  so  in- 
fluenced by  partizanship,  or  who  may  promote 
his  reelection  by  the  patronage  of  his  office,  or 
who  is  so  anxious  to  retain  the  power  which  the 
people  have  placed  in  his  hands,  as  the  president 
of  the  United  States.    Sir,  take  any  man — no 
matter  who— take  any  block  of  wood  and  place 
it  in  that  high  station,  and  the  population  of  the 
United  States  will  bow  down  in  the  dust  before 
it  at  any  time,  and  at  aU  times,  and  on  all  occa- 
sions.    And,    Sir,   witii   such   a   power,    and 
especially  if  that  power  were  granted  for  life, 
how  could  it  be  expected  that  any  man  would 
administer  a  government  impartially  ?     If  this 
doctrine  of  independence  is  so  important  in  order 
to  make  a  man  do  his  duty,  then  of  course,  the 
people  of  the  United  States  ought  to  ordain  that 
instead  of  the  president  being  elected  every  four 
years,  he  should  be  elected  for  life.    Whatever 
might  be  the  effect  in  regard  to  the  election  of 
judges,  every-body  knows  that  the  power  exer- 
cised by  them,  is  not  one  millionth  part  of  the 
power  exercised  by  the  president  of  the  United 
States.    And  if  judges  of  our  courts  are  to  be 
elected  for  life,  in  order  to  render  them  indepen- 
dent, why  not,  for  the  same  reason,  elect  the  presi- 
dent of  the  United  States  for  the  same  period, 
seeing  that  the  entire  welfare  of  the  country  is, 
in   many   respects,   committed  to   his    charge? 
Why,  Sir,  I  had  always  supposed,  that  the  doc- 
trine of  republicanism  is  not  only  that  there  is  no 
danger  in  these  short  terms  of  office,  but  that  on 
the  contrary  the  danger  is  in  having  too  much 
independence.    The  idea  that  there  is  a  power 
held  over  them,  which  power  is  lodged  in  the 
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3fr.  SPBAiSit:  In  thia  hoar  of  inezpreBtiUe  I 
import  to  the  fat*  of  unborn  miUions,  I  would  ' 
tii&t  I  could  clear  from  my  eyei  the  film  of  all 
hnmao  pasnone^  tp  see  the  traib  and  the  right- 
in  their  naked,  living  reaUty,  and  with  theic  aid 
to  riie  to  the  grandeur  of  the  opporiunit/  to  do 
good  to  my  fi|lIow*raen.  There  have  been,  oc- 
cuioDs  when  the  fitting  words^  uttered  in  the 
tnie  plece^  have  helped  to  right  the  Boale  when 
vaTering  towarda  the  rain  of  a  natioo.  At  no 
tim«  have  they  been  more  neceesary  than  now. 
AtD%  plaee  more  reqaiaite  than  here.  The 
moet  magnificent  example  of  self-geTemment 
kaown  to  history  is  in  imminent  danger  of  saf- 
fering  an  abrapt  mutilation  by  reason  of  the 
precipitate  Tioience  of  a  few  desperate  men.  I 
parpose  to  diecnsa  briefly,  and  I  trust  with  pro- 
per calmnesS)  the  oanse  and  the  efiect  of  thia 
proceedieg,  aa  well  as  the  daty  that  it  ent^Ua 

OpOOBS. 

On  the  6th  of  Notember  the  people  of  the 
United  States  were  called,  for  the  nineteenth 
time,  to  give  in  their  Totes  for  the  election  of 
^e  highM  officers  known  to  the  Constitution. 
Nothing  marked  the  proceeding  with  any  un* 
tutial  featares.  No  reloctanoe  lud  been  manir 
tested  ID  any  quarter  to  fblfil  the  doty,  the 
proof  of  which  is  that  no  more  foil  expression 
of  opinion  was  ever  made.  No  complaint  of  nn> 
^tniess  or  frand  was  heard.  Mo  contested 
question  sprang  np.  With  the  single  exception 
of  the  State  of  Virginia,  not  a  doubt  was  enter- 
tained of  the  troe  reflection  of  the  popular  sense 
in  designating  the  electors  whose  province  it  is 
Ui  eomplete  the  process.  Not  a  sonl  has  been 
bold  enough  to  deny  the  fact,  that,  from  the 
origin  of  the  €k}vemmenty  not  a  single  electioD 
which  had  been  dispnted  at  all,  was  ever  more 
fairly  eoodncted  or  more  nneanivdeally  deter- 
mined. The  sabliwie  ^>ectacle,  viewed  thus 
ftf  by  foreign  nations-  with  a  degree  of  antaae- 
otea^  Dropofftioned  to  the  ever-expanding  na- 
^ve  or  ibe  operatSon,  of  so  many  millions  of 
people  spread  over  so  many  thousands  of  miles 
of  a  coatnentstretehinff  from  sea  to  sea,  peace- 
fallr,  in  a^itegle  day,  selsotiag  their  diie£rokto 
for  the  nest  mr  yssrs,  was  onoamore  ptesestted, 
to  all  outward  aypsaraace,  as  saeoesafnlly  ess- 


cnted  as  in  auy  preceding  an4  mote  contracted 
sta^4  of  the  Republic. 

Yet,  no  sooner  was  the  result  positively  as- 
certatnedi  than  the  people  of  one  of  the  States, 
even  whilot  engaged  in  performing  the  com- 
mon duty  as  foithiuUy  as  all  the  rest,  and  with- 
out the  intervention  of  a  single  new  disturbing 
oausoi  suddenly  broke  out  into  violent  remoii- 
stiaQce,  and  dashed  into  immediate  efforts  to 
annnl  all  their  obligations  to  the  Constitution. 
Such  a  step  had  never  before  been  taken  in 
any  quarter.  The  saaie  spirit  directly  maoi- 
feeted  itself  in  th^  region  round  about,  and  it 
has  continued  ever  since  U>  spread,  until  it  has 
more  or  less  affected  the  loyalty  of  t.-n  or 
twelve  of  the  States.  At  the  precise  period  of 
this  occurrence  no  new  provocation  Lad  been 
gi7en,.unless  it  were  to  be  foand  in  the  single 
fact,  that  the  successful  candidates  were  per- 
sons for  whom  those  States  had  not  voted.  A 
similar  instance  had  never  ocourred.  There 
have  been  several  cases  of  popular  resistanca 
to  Federal  laws.  South  Carolina  had  herself 
furnished  a  momorable  one.  But  here  was  an 
example  of  resistance  to  a  constitutional  elec- 
tion of  men.  The  former  may  be  conducted 
without  necessarily  shaking  the  very  founda- 
tions of  the  social  system.  Bnt  the  latter  at 
once  denies  the  validity  of  the- only  process  bv 
which  the  organic  law  can  be  executed  at  all. 
To  refuse  to  acknowledge  the  constituted  au- 
thorities of  a  nation,  when  sticcessfully  carried 
out,  is  revolution ;  and  it  is  called  rebellion, 
when  it  foils,  under  every  code  of  laws  known 
over  the  globe,  It  is  an  Stppeal  to  physical 
force,  which  depends  for  its  lustifioation  before 
Qod  and  man  only  upon  tne  clear  establish' 
meat  of  proof  of  intolerable  tyranny  and  op- 
pressioiu  It  is  sometimes  the  last  resource  of 
patriots,  who  foel  themselves  impelled  to  ovev^ 
thr^ow  a  despotism,  but  ofisner  the  oontrivance 
of  desperate  adven^urem,  who  seel^  for  th^ 
own  pnvate  ends  to  establish  one* 

Had  the  present  onitbreak  seeing  to  ma  the 
eoDseqoence  of  matwre  deliberation  and  deep 
settled  eoBivktions  among  thft  9^V^  ^  shonld 
atiMioe  havedsspaixed  (^  the  &epi|bUpu  Bnt, 
tkpfoct  firom  the  meraly  wdvaid  4i|4ii^a|ions  of 
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IiadU  a«d  of  passion  that  attended  it,  I  had 
other  reasons  for  believing  differently.  During 
the  previous  summer,  the  representative  candi- 
date of  the  most  extreme  party  in  the  slave- 
holding  States,  had  labored  more  than  once  to 
declare  himself  a  devoted  friend  of  the  Union. 
Whilst,  on  the  other  hand,  the  distrnst  in  him, 
inspired  by  the  character  of  his  prinfcipal  advo- 
oates,  had  bad  the  effect  of  i^enating  nrom  him 
numbers  even  in  his  own  State,  who  preferred 
the  security  offered  to  them  by  the  friends  of 
auolher  candidate,  brought  forward  exclusively 
as  the  upholder  of  ''  the  Union^  the  Conatitn- 
iion^  ana  the  enforcemeni  of  the  laws^  The 
slaveholding  States  were  thus  divided  between 
these  two  influences,  neither  of  them  ventoringf 
before  the  people  to  whisper  the  theory  of  dis- 
union. A  very  large  minority  of  the  aggrega- 
ted voters,  sustained  the  most  thoroughly 
pledged  candidate,  whilst  Tennessee  and  ]^en- 
tncky  gave  him  their  electoral  votes,  and  even 
the  Old  Dominion,  never  known  before  to 
waver  in  the  course  marked  ont  by  her  ac- 
knowledged and  ancient  leaders,  was  seen  to 
transfer  her  votes  to  the  more  loyal  side.  All 
these  events  were  not  the  natural  forerunners 
of  premeditated  disaffection  to  the  Constitu- 
tional Government.  They  can  only  be  aeoonnt> 
rd  for  by  presuming  a  fund  of  honest  attach- 
ment to  it  at  bottom,  ^nd  the  infe^nce  which 
J  draw  is,  that  the  feelings  of  a  majority  of  well- 
disposed  persons,  have  been  suddenly  Carried 
away  by  sympathy  with  their  warmer  and  more 
v'olent  friends  in  South  Carolina,  so  that  they 
have  not  stopped  calmly  to  weigh  the  probable 
'  onsequences  of  their  own  precipitation. 

If  I  were  to  need  more  evidence  to  prove  to 
me  the  absence  of  deliberate  intent,  outside  (^ 
South  Carolina,  to  set  aside  an  election  regu- 
larly madcj  I  think  I  could  find  it  in  the  ear^ 
i:estnes8  with  which  other  causes  have  been  set 
i:i)  in  instification  of  resistance.  It  has  been 
ivilegea  that  various  grievances  have  been  suf- 
i'ored,  much  oppiession  has  been  endured,  and 
certain  outrages  have  been  committed  upon 
the  people  of  the  slaveholding  States,  which 
render  their  longer  stay  in  the  Union  impossi- 
ble, unless  confidence  can  be  inspired  that 
some  remedies  may  be  applied  to  stop  the  evils 
for  the  future.  They  aver  that  their  rights  are 
no  longer  secure  in  remaining  with  ns,  and 
that  the  alternative  left  is  to  withdmw  them- 
selves, before  acquiescence  shall  have  prepared 
them  for  ultimate  subjugation.  They  come  to 
us,  and  demand  that  these  complaints  shall  be 
listened  to,  and  these  apprehensions  allayed, 
before  they  can  consent  to  farther  abide  under 
the  authority  of  a  common  head. 

And  here  some  of  my  friends  on  the  right 
reply,  with  equal  warmth  and  not  less  reason, 
that  they  are  unconscious  of  having  done  wrong 
in  electing  a  President,  according  to  the  Con- 
stitution ;  that  they  are  not  aware  ^  any  real 
grievances  that  demand  redress;  and  that  Uiey 
feel  disinclined  to  enter  upon  any  experiment 
to  quiet  apfmhensions  which  are  in  their  opin- 
ion  either  artificUl  or  imaginary ;  that  they  ap- 


peal to  the  Constitution  as  it  is— and  if  obedi- 
ence to  its  requtsitions  be  not  voluntarily  ren- 
dered in  any  quarter,  the  only  proper  remedy 
is  coercion. 

I  should  perhaps  be  disposed  to  concur  in 
this  view,  were  this^  a  case  of  deliberate  and 
willful  conspiracy  to  subvert  the  Oovemmeot. 
I  am  not  sure  that  I  would  not  apply  the  doe- 
trine  to  the  people  of  South  Carolina,  who  have 
long  been  known  to  be  generally  disaffected. 
They  neither  demand  nor  expect  any  redress,  or 
even  a  consideration  of  their  grievances.  They 
declare  themselves  only  to  be  executing  a  trea- 
sonable project  that  they  have  been  m^itating 
for  twenty  years.  They  have  therefore  put 
thBrnselves  without  the  pale  of  negotiation. 
There  is  not  even  a  minority  of  the  citizens  who 
remonstrate.  The  case  is  otherwise  with  the 
other  States.  There  is  evident  hlsitation  and 
reluctance  in  adopting  the  irrevocable  policy  of 
disunion.  There  is  a  lingering  desire  to  re- 
ceive assurances  that  this  step  is  not  absolutely 
needed.  Now,  I,  for  one,  am  not  ready  yet  to 
ts^e  the  responsibility  of  absolutely  oloaug  the 
door  to  reconciliation.  I  cannot  permit  myself 
to  forget  the  warnings  that  have  descend^  to 
ns  from  many  of  the  wisest  and  best  statesmen 
and  patriots  of  all  time,  against  this  rigid  and 
haughty  mode  of  treating  great  discontents.  I 
cannot  overlook  the  fact  that  in  the  days  of  oar 
fathers  the  imperious  spirit  of  Chatham  did  not 
feel  itself  as  sacrificing  any  of  his  proud  dig- 
nity by  proposing  to  listen  to  their  grievances, 
and  even  to  concede  to  evexy  reasonable  de* 
maud,  long  after  they  had  placed  themselves  in 
armed  resistance  to  all  the  power  of  Great  Brit- 
ain. £bd  George  the  Third  listened  to  his  words 
of  wisdom,  he  might  have  saved  the  brightest 
jewel  of  his  crown,  lie  took  the  opposite 
course.  He  denied  the  existence  of  grievances. 
He  rejected  the  olive  branch.  He  insisted  up- 
on coercion.  And  what  was  the  result?  His- 
tory  records  its  verdict  in  favor  of  Chatham 
ana  against  his  King.  And  who  is  there  in  the 
mother  country  at  this  day  who  does  not  regret 
the  blunder,  if*^  he  does  not  condemn  the  motive 
of  the  monarch?  When  the  greatgraodson  of  that 
same  King,  on  his  late  visit  to  this  capital,  so  hand- 
somely made  his  pilgrimage  to  the  tomb  of  the 
arch  rebel  of  that  time,  do  yon  imagine  that  his 
countrymen  and  future  subjects  would  have 
applauded  the  act,  if  they  still  believed  that 
Uie  stiff*backed  old  King  had  been  right  in 
shutting  the  door  of  reconciliation  7 

For  my  part,  Mr.  Speaker,  I  am  more  inclined 
to  accoiti  with  that  philosophical  statesman, 
Edmund  Furice,  who,  during  the  same  struggle^ 
was  not  afiraid  to  bring  forward  his  plan  of  con- 
ciliation with  America.  And  in  the  elaborate 
speech  which  he  made  ia  its  defence  he  used 
toe  following  language— not  entirely  inappro- 
priate to  these  times : 

^  Now,  in  such  unfortunate  quarrels  among 
the  component  parts  of  a  great  political 
union  of  communities,  I  can  scarcely  conceive 
anything  more  completely  improvident  than  lor 
the  heaS  of  the  empire  to  insist  thaty  if  any 


pnTU«go  is  Dleaded  asainst  his  will  or  his 
acts,  bis  whole  authority '  is  denied,  in- 
Btantlj  to  proclaim  rebellion,  to  beat  to  arms, 
and  to  pat  the  offending  provinces  under  the 
ban.  Will  not  this,  sir,  rery  soon  teach  the 
provinces  to  make  no  distinctions  on  their  part  ? 
Will  ft  not  teach  them  that  the  Oovernment, 
against  which  a  claim  of  liberty  is  tantamount 
to  high  treason,  is  a  GoTemment  in  which  sub- 
miftiioD  is  equiralent  to  slavery  ?  " 

Mr.  Speaker,  it  is  not  my  custom  to  lean 
much  upon  authority.  As  a  general  thing,  it 
appears  to  me  to  pass  for  more  than  it  is 
worth.  But  there  are  persons  who  are  always, 
more  or  leas,  influenced  by  the  source  from 
which  anything  comes,  and  who  are  better 
disposed  to  belieye  in  the  testimony  of  a  wit- 
ness tiro  centuries  old,  than  if  the  same  reason- 
ing were  issued  from  the  lips  of  the  best  of  living 
contemporaries'.'  To  such  I  will  commend  a 
passage,  drawn  from  the  most  profound  of 
British  statesmen  and  philosophers,  Francis 
Baoon: 

*'  Concerning  the  materials  of  seditions,  it  is 
a  thing  well  to  be  considered ;  for  the  surest 
way  to  prevent  seditions  (if  the  times  do  bear  it) 
is  to  take  away  the  matter  of  them ;  for,  if  there 
he  fael  prepared,  it  is  hard  to  tell  whence  the 
spark  shall  come  that  shall  set  it  on  fire.  *  *  * 
As  for  discontentments,  they  are  in  the  politic 
hod  J,  like  to  humors  in  the  natural,  i^ich  are 
Apt  to  gather  a  preternatural  heat,  and  to  in- 
flame ;  and  let  no  Prince  measure  the  danger 
of  them  by  this,  whether  they  be  just  or  unjust ; 
for  that  were  to  imagine  people  to  be  too  rea- 
sonable, who  do  oilen  spurn  at  their  own  good ; 
nor  yet  by  this,  whether  the  griefs'  whereupon 
they  rise  be,  in  fact,  great  or  small ;  for  they 
ue  the  most  dangerous  discontentments  wher# 
the  fear  is  greater  than  the  feeling.  IMendi 
^^U8j  iim^ndi  non  item;  besides,  in  great 
oppressions;  the  same  things  that  provoke  the 
patience,  do  withal  mete  the  courage ;  but,  in 
li^rs,  it  is  not  so.  Neither  let  any  Prince  or 
State  be  secure  concerning  discontentments, 
Wanse  they  have  been  often,  or  have  been 
^Qg,  and  yet  no  peril  hath  ensued  ;  for,  as  it  is 
tne,  that  every  vapor  or  fume  doth  not  turn  into 
a  storm,  so  it  is  nevertheless  true,  that  storms, 
ftoogh  they  blow  over  divers  times,  yet  mav 
nil  at  last ;  and.  as  the  Spanish  proverb  notetn 
veil,  <The  cord  breaketh  at  last  by  the  weakest 
poD.' » 

Sach  deep  sagacity  as  this  convinces  me,  if 
I  ever  doubted,  that  the  way  to  peace,  in  times 
of  disorder,  is  not  alwavs  found  by  refusing  to 
listen  to  (^mnlaints.  I  dHf^r,  then,  with  some 
of  my  rigid  friends,  on  this  point  I  prefer  to 
consider  grievances,  were  it  but  to  be  sure  that 
they  have  no  just  foundation  ;  much  more  if 
they  prove  to  merit  attention  for  their  reason- 
ahleness.  My  notion  of  the  duty  of  a  public 
man  ii,  to  watch  the  growtit  of  offences,  and 
iK)t  to  neglect,  still  less  to  despise  them.  I 
have,  therefore,  faithfully  labored  in  my  humble 
▼ay  to  comprehend  the  nature  of  the  discon- 
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tents  actually  prevailing,  and  to  judge  of  th^ 
extent  to  which  they  jostify  the  resort  to  so 
violent  a  mode  of  reuef  as  the  overthrow  of  a 
(Government.  After  a  full  hearing  of  all  ^*«t 
has  been  said  in  committee,  and  elsewhere,  [ 
easily  embrace  the  topics  of  complaint  under 
three  heads,  to  wit : 

1.  The  passage  of  laws,  in  some  of  the  fret* 
States,  operating  to  discourage  the  recovery  of 
fugitive  slaves. 

2.  The  denial  of  equal  rights  in  the  Tern 
tories. 

3.  The  apprehension  of  sndi  an  increase  ot 
political  power  in  the  free  States  as  to  tempt 
an  invasion,  under  new  fomu  of  the  Gonstita- 
tion,  of  the  right  of  the  slave  Statea  to  manage 
their  domestic  affairs. 

After  a  full  and%a]m  examination  of  the 

r-ounds  fomished  to  sustain  these  complaints, 
am  ready  to  declare,  that  if  these  are  all  that 
endanger  the  continuance  of  the  present  com- 
mon lK>nd  of  association  between  the  States,  in 
my  opinion,  no  similar  sacrifice  to  mere  ab- 
stractions was  ever  befo^  made  among  rea- 
soning men.  Let  me  proceed  briefly  to  analyse 
them,  one  by  one. 

And,  first,  of  the  personal  liberty  laws. 

Their  origin  is  well  known  to  have  been  in 
the  enactment  of  th^  last  fugitive  slave  law. 
Their  true  purpose,  to  protect  innocent  freemen 
from  being  dragged  under  its  stringent  provis- 
ions, without  trial  and  without  defence,  into  ir- 
redeemable bondage.  If  in  attempting  to  se- 
cure this  object,  some  of  them  should  have  orpr- 
stepped  the  line  so  far  as  to  appear  to  obstract 
the  reclamation  of  fugitive  slaves,  surely  a  little 
may  be  pardoned  to  the  spirit  of  liberty,  justly 
wounded  by  the  harsh  and  revolting  features 
of  the  law.  So  fiir  from  being  construeted  with 
any  view  to  eiRct  its  ohject,  that  measure  has 
always  seamed  to  me  to  have  the  appearance 
of  being  made  purposely  offisnsive,  in  order  to 
insure  its  non-execntion,  so  that  complaint 
against  the  free  States  might  grow  out  of  it. 
Mr.  Speaker,  if  there  be  one  error  into  which 
the  people  of  the  United  States  most  often  fiill, 
it  is  that  of  legislating  overmuch.  In  our  eager- 
ness to  remedy  all  sorts  of  difficulties,  we  are 
apt  to  forget,  that  under  every  form  of  Qovem- 
ment,  the  habits,  manners,  modes  of  belief  and 
fmis  of 'education  es^blish  social  barriers 
against  which  the  best-constructed  slatihes  are 
directed  in  vain.  Sometimes  this  happens  be- 
cause they  want  vigor ;  sometimes^  because  they 
have  too  much.  A  collision  with  a 'popular 
prejudice,  however  ilt-founded,  wiD  annul  the 
most  beneficent  law.  Dean  Swift  once  roused 
the  passions  of  the  Itwh  people  to  such  a  de- 
gree as  to  banish  from  circulation  a  new  oop- 
per  currency,  against  which  time,  has  shown 
there  was  not  a  single  solid  objection.  Thus 
it  happens,  that  the  codes  of  all  countries 
abound  in  obsdete  laws*  Such  were  the  sump- 
tuary laws  of  antiquity — the  often^epeated  at- 
tempts to  regulate  the  price  of  labor  and  com- 
moditie8--4he  stem  severity  of  the  penalties  for 


trifling  offenneai  tbo  eOBaUnt  efforts  to  fix  the 
rate  of  intereit  for  the  ude  of  money ;  the  well- 
meant  endearors  to  prohibit  the  sale  of  spirit- 
luras  liqQor.    Sach  waA,  in  faet,  the  fngitive 
B^aye  law  of  1850 ;  and,  for  different  reasons, 
»uch  are  likewise  the  personal  liberty  laws.   In 
a  very  large  section  of  the  free  States  the  for* 
m^r  is  inoperatiTe^  and  always  will  be ;  and  ^le 
reason  is,  that  its  harshness  against  innocent 
men  rnns  eouoter  to  th^  sympathies  of  the  peo- 
ple.    It  is  no  matter  how  many  laws  yon  make 
about  it,  the.  more  cruel  tbeyare,  the  less  will 
Tou  be  likely  to  find  them  emcient.    This  is  a 
aaw  of  homan  feeling,  which  every  man  made 
with  a  heart  can  x^Mulily  comprehend.    It  is 
this  whi'^h  makes. personal  liberty  laws  of  no 
ase  also,  v  The  fogitiTb  if  never  recoTeved,  be- 
eaose  people,  who  think  it  cruel  to  tetnrn  him, 
send  him  forward,  and  not  because  he  has  any 
imagined  protection  in  the  statute  book.    If, 
then,  you  nope  to  counteract  this  temdency,  the 
right  way  to  do  it,  is  not  to  increase,  but  to 
soilen  tM  severity  of  your  law.    Neither  will 
it  avail  much  to  claim  the  repeal  of  personal 
liberty  laws  which  have  never  been  of  practi- 
cal use  to  anybody,  bond  or  ifree.    This  would 
only  leave  vou  jnst  where  yon  were.  The  difii- 
calty  is  in  tne  nature  of  the  reclamation.  If  yon 
are  proposing  to  dissolve  the  Union  because 
that  difficulty  cannot  be  Removed,  the  natural 
question  wiU  spriftg  up,  whether  the  rif^ht  of 
radamatioa  in  some  shape  or  other,  specifically 
gnarantied  tof  you  in  the  organic  act  of  Gov- 
ernment, is  not  worth  keeping  at  all.  Of  course 
J  on  will  let  it  go,  if  you  succeed  in  8e]>aration. 
f  you  do,  in  mv  huini>le  opinion,  you  will  never 
get  anythiag  like  sncb  security  again.    Your 
mistake  seems  to  me  to  have  been  the  desire 
tD  use  it  too  fiercely.    The  itieasure  now  pro- 
posed by  the  committee  is  based  on  a  principle 
of  Justice,  the  recognition  of  which  is  calculated 
to  soften  the  repugnance  to  the  law  in  the  free 
States,  and  to  a  corresponding  extent  to  &cili- 
tate  the  recovery  of  fugitives.    But  I  frankly 
confess,  Mr.  Speaker,  mv  unwillingness  to  par- 
ticipate lA  the  responsibility  for  this  kind  of 
Iwislation.    I  am  willing  .to  leave  the  question 
ormodifieation  or  otherwise  to  the  Represent- 
atives of  the  border  States,  who  are  most  inter- 
ested ia  it  as  a  practical  regulation*    WAh  us 
in  Massachusetts,  I  am  free  to  say,  that  I  think 
both  the  figitive  slave  law  of  1850  and  the  per- 
sonal liberfy  law  consequent  upon  it,  ar^  obso* 
lete  on  the  statute  books.  If  we  are  quarreling 
about  either  or  both,  we  make  a  ground  of  dis- 
pute out  of  a  mere  abstraction.  I  ask  the  slave- 
WdesB,  if  yon  are  going  to  dissolve  the  Union 
about  it  on  the  one  side,  how  are  you  likely  to 
impiove  yooc  chances  of  recovery  bv  that  on 
the  other  ?    I  silk  my  own  friends,  if  you  are 
willing  to  stake  the  Union  upon,  adherence  to 
your  isooater  legislation,  are  you  not  risking 
dubstonoe  for  an  abstraction?    Sacrificing  a 
beneficent  system  to  uphold  a  statute  which 
haa  never  prevented  the  recovery  of  a  single 
slave,  nor  secured  the  liberty  of  a  sinfl:le  free 
mufi?  * 


And  now  I  come  to  the  second,  which  has 
been  called  the  most  serious  cause  of  dispute 
of  all.  but  which  seems  to  me  more  of  an  ab- 
straction than  either.  I  mean  the  complaint 
of  exclusion  from  the  Territories.  And  first, 
as  to  the  matter  of  facL  Who  excludes  the 
slaveholders  with  their  slaves  ?  Have  they  not 
obtained  an  opinion  from  the  Supreme  Oonrt, 
which  will  in  effect  override  any  and  every  ef- 
fort of  Congress  against  them  7  They  can,  if 
they  choose,  now  go  wherever  they  like  on  the 
public  domain.    There  is  no  majority  in  Con- 

fress  itself  to  prevent  their  going,  even  if  it 
ad  the  power.    Why  do  they  not  use  that 
right  ?    The  reason  is  plain.    It  is  not  for  their 
interest  to  fo  so  far  north.     They  will  not 
leave  the  rich  bottom  lands,  still  open  for  the 
profitable  cultivation  of  the  cotton  plant,  in  the 
South,  to  go  to  a  comparatively  arid  region 
further  off.    The  slaveholder*  follows  his  own 
interest  in  apnlying  his  labor  in  that  way  that 
will  yield  the  best  result.    If  he  were  compelled 
by  law  to  remove  to  any  part  of  the  Territory 
from  which  he  now  complains  that  he  ia  ex- 
cluded, he  would  be  apt  to  regard  the  decree 
as  a  greater  outrage  than  any  he  now  enume* 
rates.    The  law  of  political  economy  rej^ulates 
this  naatter  much  better  than  any  specinc  stat- 
ute.   It  guides  this  species  of  labor  to  the  most 
suitable  place,  and  that  place  is  not  the  terri- 
tory of  the  United  States.    I  understand  the 
validity  of  this  reasoning  to  be  so  far  conceded 
that  the  aggrieved  parties  are  willing  to  aurren- 
der  all  of  it  that  liesn  orth  of  the  old  compro- 
mise line,  to  a  perpetual  prohibition  of  slavery 
therefront.    This  limits  their  complaint  of  ex- 
dusion  to  the  remaining  region  south  of  that 
line.    If  we  exclude  the  Indian  reservations, 
which  are  covered  by  solemn  treaties,  this  leaves 
,  nothing  bi|t  the  tract  of  land  which  goes  under 
the  names  of  Mew  Mexico  and  Arizona.     It  is 
from  this  tract  that  they  complain  of  exclnsion. 
It  is  for  this  tract  that  ^ej  demand  a  constitu- 
tional ffuarantv  of  protection  to  slavery,  and  in 
case  of  refusal  they  are  ready  to  diasolve  the 
Union* 

Now,  I  would  ask,  how  stands  the  &ct  ?  This 
Territory  has  been  organized  more  than  ten 
years.  It  has  been  freely  open  to  slaveholders 
with  their  slaves  daring  all  that  period.  Sla- 
very has  enjoyed  all  the  protection  that  a  Gov- 
ernment favorable  to  it  in  all  its  branches  has 
been  able  to  extend  over  it.  The  Territorial 
organization  has  nursed  the  bantling  by  every 
artificial  process,  even  to  the  conooctioo  of  a 
terrible  slave  code,  which  has  but  one  obstacle 
to  its  exercise,  and  that  is,  the  absence  of  all 
desire  to  execute  it^  as  well  as  the  want  of  alaves 
to  whom  to  apply  it.  So  it  has  been  atretched 
over  upon  white  people.  What  more  could 
have  been  done  for  protection,  if  your  constitu- 
tional amendment  had  been^  in  operation  ? 
What  more  could  be  done  if  it  were  adopted 
now  ?  New  Mexico  is  under  the  shield  of  the 
Supreme  Court.  Congress  cannot  prohibit  sla- 
very there  in  the  face  of  that  tribunal.  N  ew 
Mexico  has  now  twenty-two  slaves  on  Uie  sur^ 
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face  of  orer  two  hundred  ihons&tid  square  miles 
ofber  extent;  and  of  these,  only  twelve  are  domi- 
ciled, the  remainder  are  bat  transient  residents. 
New  Mexico  shows  then,  at  this  moment,  all 
that  ten  years  of  protection  of  slavery  has  made 


tend  to  make  more  staTes  in  the  ^*eititbrl€B  of 
the  United  States.  I  very  much  doubt  wheth«fr 
it  win  en1ar<;e  the  number  anywhere.  Be  tkat 
as  it  may,  if  it  be  thon^tht  bener  to  let  New 
Mexico  remain  in  its  present  eondition,  ev«n 


her.     She  has  a  slave  code,  and  twelve  slaves,  though  it  be  a  elaveholdiog  Territory  beyond 


And  yet  you  want  more  protection,  and  you 
threaten  a  dissolution  of  the  Union  if  you  do 
not  get  it  J  forgetting,  I  apprehend,  that  if  you 
execute  your  threat,  instead  of  getting  more, 
TOO  may  lose  all  that  you  have  already  obtained, 
if  New  Mexico  has  gained  only  one  slave  a 
year,  daring  all  the  time  you  have  fa<id  to  put 
them  there,  it  is  scarcely  likely  that  the^num- 
ber  will  increase  after  yonr  protecting  care 
shall  b^ve  been  totally  withdrawn.  I  think  it 
needs  no  farther  argument  to  show  that  the 
queation,  whether  this  shall  or  shall  not  be 
slave  territory,  is  like  tha\  alluded  to  by  the 
Komau  poet,  ae  Innd  capvina,  or  in  other  words, 
of  getting  wool  out  of  a  goat. 

I  say  Sien,  in  answer  to  the  demand  of  a 
constitutional  guarantee  of  protection  toslavery 
in  New  Mexico,  that  you  are  asking  for  what 
in  substance  you  enjoy  already,  and  what  is 
good  for  nothing  to  you  if  you  get  it.  You  will 
not  go  with  yonr  slaves  to  New  Mexico,  for  the 
excellent  reason  that  you  are  doing  better  with 
them  nearer  home,  x  et  still,  as  this  is  ftH  the 
territory  left,  about  which  there  is  any  conten- 
tion between  us,  the  committee  come  forward 
with  an  intermediate  proposal  to  settle  it  once 
for  all,  by  making  it  a  State.  This  puts  an  eiid 
to  farther  strife  about  prohibition  or  protection. 
The  people  of  the  Territory  have  already  the 
right  granted  to'  them  on  the  statute  book  ot 
determining  the  qnestion  for  themselves.  Tom 
have  on  your  side  possession,  which  they  say 
makes  nine  points  m  the  law.  We  have  on 
ours,  the  aridity  of  the  surface  unfavorable  to 
all  forms  of  agricultural  labor,  and  therefore 
unpropiriouB  to  slavery.  Let  us  abide  by  that 
result  now,  which  is  sure  to  come  sooner  or 
later.  I  for  one  am  free  to  say  I  do  not  fear  it 
And  here  let  me  quote  aTemaTk  made  to  ttie 
personally  on  the  subject,  by  one  of  the  gentle- 
meir  on  the  opposite  side  of  the*^  committee. 
He  objected  to  this  proposition  because  he  said 
it  put  UB  both  in  false  positions.  I  shall  be  cen- 
sured atbome  for  voting  to  admit  a  slave  State, 
whilat  he  should  meet  with  similar  treatment 
for  oonsentiuff  to  admit  another  fVee  State. 
Now,  it  aeemS  to  me,  on  the  contrary,  that  the 
very  nature  of  this  chance  was  exactly  that 
whicb  would  jastify  both  of  us  in  6ur  respec- 
tive  action.  Yet  I  confess,  I  should  be  very 
unwilling  to  enter  into  the  proposition,  unless 
we  can  all  agree  to  regard  it  as  patting  to  rest 
forever  a  troublesome  cause  of  dissension.  I 
have  no  desire  to  vote  for  It,  if  it  be  not  ac- 
ceptable to  the  other  side.  But  even  if  they 
should  reject  it,  I  think  the  offer  ought  at  least 
to  extinguish  every  £uture  complaint  about  the 
exclusion  of  slaveholders  fVom  the  Territories, 
and  every  pretence  that  the  refVisal  to  grant 
nroCection,  is  good  cause  fbr  their  present  vio- 
lent  coone. 


all  present  power  of  change  by  Congress,  I  am 
content.  On  all  other  accounts,  exdiept  as  a 
seti^ement  of  strife,  I  should  regard  this  as  tire 
most  advisable  course.  But  in  either  eveint  I 
see  no  objection  to  expunging  from  its  statute 
.book, under  the  authority  expressly  seservedto 
Congress,  that  portion  of  it  so  well  described 
by  my  friend  from  Ohio.  I  cannot  imagine 
that  any  calm,  right-minded  man,  of  either 
party,  could  object  to 'it.  In  permitting  its 
continuance  for  a  moment,  we  only  eoncemn 
ourselves. 

But  now  ebmes  a  farth^  claim  'in  this  con- 
nection. We  are  called,  not  only  to  gnamnty 
slaverv  within  our  own  Territories,  but  we  must 
provide  for  it  in  those  of  our  neighbors,  before 
we  get  them.  When  in  committee,  1  recoHect 
that  two  distinguished  gentlemen  declined  to 
consult  with  us  any  more,  from  the  moment  we 
refused  to  enter  into  this  matter.  I  believe 
that  this  fact  was  Entered  by  them  upon  the 
journal.  I  confess  it  appeal^  to  me  some- 
what singular,  that  the  attempts  at  conciHation 
should  cease  just  at  this  point.  And  that  we 
should  be  driven  to  a  final  separation  of  the 
States,  because  we  did  not  like  to  deelars  in 
the  Constitution  that  we  meditated  at  any 
and  all  times  an  encroachment  npon  foreign 
States.  And  that,  to  that  «nd,  we  were  ma- 
king a  preliminary  rule  of  arrangements  about 
their  institutions,  without  the  smallest  regard 
to  th^  disposition  or  convenience  of  those  who 
may  be  citizens  at  the  time.  In  my  simplictty, 
I  had  imagined  it  was  a  fondamental  principle 
of  all  negotiation  to  let  the  people  of  other 
countries  speak  for  themselves  in  regard  to 
their  own  afbirs.  I  had  supposed  they  might 
have  a  word  to  say  about  so  material  a  ques- 
tion as  the  introduction  of  slavery.  All  these 
considerations  appear  to  have  been  overlo<^ed. 
And  we  are  tola  l3iat  the  Union  most  be  dis- 
solved if  vre  refuse  to  ptit  in  the  Constitoliov  a 
pledge  that  we  will  protect  slavery  in  the  States 
of  Sonora,  or  Coahnila,  or  Chihuahua,  or  New 
LeoUf  iohen  we  get  them.  In  order  to  compre- 
hend how  this  proceeding  will  look  to  stran- 
gers, let  me  suppose  that  the  British  Parlia- 
ment were  to  entertain  the  ouestion  what  sort 
of  organic  law  they  should  enact  respect- 
ing the  labor  to  be  employed  in  the  gold  region 
of  America  soutii  of  the  4gth  -parallel,  here- 
after to  he  acquired.  Should  not  we  regard  it 
as  a  pretty  comical  sort  of  presamption  f  But 
if  we  should  be  ftirtfaer  informed  that  Seotland 
had  become  fixed  in  its  determination  to 
bueak  tip  the  union  because  GMat  Britain  'de- 
clined to  consider  this  sdbject)  what  would  then 
be  our  amazement  I  Yet  I  see  little  difference 
between  this  picture  and  that  which  we  pre- 
sent ourselves,  when  we  fiill  to  quarreling  how 
we  shall  dispose  of  our  neighbors  property,  at 
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our  jetting  it  at  all.  H^ve  not  we  got  difficult 
problemB  enough  to  solve  within  our  present 
eoonnous  geographical  limits,  to  save  us  the 
necessity  of  pozzling  our  brains  with  others 
that  are  without?  I  can  scarce  suppress  a 
smile  at  this  idea  of  territory  hereafter  to  he 
acquired^  even  amidst  all  the  painful  realities 
of  the  immediate  struggle.  Is  it  not,  I  ask 
you,  Mr.  Speaker,  an  abstraction,  more  extraor- 
dinary than  all  the  rest  ? 

The  third  and  last  of  the  causes  of  grievance 
is  perhaps  the  most  singular  of  alL  It  attach- 
es Itself  to  no  act  of  commission  or  omission 
whatever,  but  is  a  mere  apprehension  of  what 
may  be  done  hereafter.  It  is  said  that  the  par- 
ty which  has  now  succeeded  in  the  i>opular 
election  has  increased  in  numbers  witn  so 
great  rapidity,  and  that  it  shows  itself  so  ani- 
noated  by  a  hostility  to  slavery,  as  to  render  all 
reliance  upon  its  present  professions  of  modera- 
tion utterly  illusory.  The  case  then  stands 
thus.  We  are  to  dissolve  the  Union,  not  about 
a  reality,  but  from  a  fear.  What !  Can  this  be 
so  ?  The  chivalrous  State  of  South  Carolina 
frifrhtened !  The  brave  and  Ancient  Dominion 
stricken  with  panic!  The  vigorous  State  of 
Georgia  in  dismay  1  And  all  for  what  ?  Not  on 
account  of  the  Clucaffo  platform,  the  only  au- 
thorized exposition  ot  the  policy  of  the  success- 
ful party.  No  1  That  is  not  complained  of  as 
dangerous.  The  terror  comes  from  the  alarm- 
ing language  of  particular  individuals.  Mr. 
such  a  one  had  said  so  and  so  in  a  speech ; 
another  gentleman,  an  editor,  had  written  so 
and  so  in  his  newspaper.  Mr.  Senator  Seward 
had  spoken  somewhere  of  an  '*  irrepressible 
oonfiicV  and  of 'invasion"  designed  at  some 
time  or  other  upon  slavery;  so,  by  way  of 
proving  him  a  false  prophet,  and  themselves 
wise  remonstrants,  I  suppose,  the  aggrieved 
parties  propose  no  longer  to  attempt  to  repress 
the  conflict,  but  rather  to  invite  invasion  in 
good  earnest,  by  beginning  it  themselves.  So 
Mr.  Lincoln,  .our  President  elect,  is  charged 
with  having  said  in  Illinoin,  some  time  ago, 
that  "  a  crisis  would  be  reached  and  passed," 
and  he  had  been  so  bold  as  to  quote  the  words 
of  an  authority  before  whose  name  all  Chris- 
tian nations  bow,  "  A  house  divided  against  it- 
self cannot  stand,"  whereupon  the  complain- 
ants proceed  to  disprove  the  propositions  by 
immediately  bringing  on  a  crisis ;  and,  instead 
of  waiting  for  the  house  to  fall,  bv  setting  vig- 
orously to  work  to  pull  it  down  about  our  ears. 
And  all  from  fear  lest  these  predictions  should 
be  verified  hereafter! 

It  has  been  farther  alleged  as  a  grievance 
that,  by  the  admission  of  new  free  States,  the 
time  will  come  when  their  number  will  exceed 
three  quarters  of  tiie  whole.  'Then  they  vrill 
have  it  in  their  power  to  adopt  amendments  to 
the  Constitution  at  pleasure.  Then  there  is 
reason  to  fear  that  they  will  invade  the  domes- 
tic institutions  of  the  States.  Of  course,  the 
Republicans  will  at  once  initiate  a  plan  of 
•mancipation.  And  it  is  in  full  view  of  this 
impendwg  danger,  that  the  slaveholding 
States  prefer  to  avoid  it  by  dissolving  the  Union. 


It  is  difficult  at  all  times  to  reason  about 
imaginary  dangers.    I  think  it  is  Mr.  Jefferson 
who  remarked  that  much  of  the  life  of  ever/ 
man  is  troubled  with  the  apprehension  of  things 
that  never  come  to  pass.    But,  surely,  we  bsr^ 
no  rational  cause  to  anticipate  the  admission  of 
twenty-seven  more  States  within  any  moderate 
calculation  of  time.   Yet  it  will  require  no  lefl) 
to  furnish  the  necessary  proportion,  outside  of 
the  slave  States,  to  incorporate  amendments 
into  the  Constitution.    It  is,  moreover,  some- 
what surprising  to  find  that  even  the  suggestion 
of  the  possibility  of  the  proposal  of  such  amend- 
ment in  atvy  ease  should  have  been  made  in 
such  a  quarter.    Surely  there  are  some  things 
which,  for  its  own  security,  if  for  no  other  rea- 
son, it  may  fairly  be  presumed  that  not  one  of 
the  States  woula  ever  originate.    And  one  of 
the  most  essential  would  be  any  idea  of  direct 
interference  with  the  internal  economy  of  a  sis- 
ter State.  I  confess,  Mr.  Speaker,  that  I  should 
be  very  jealous,  as  a  citizen  of  Massachusetts, 
of  any  attempt  on  the  part  of  Virginia,  for  ex- 
ample, to  propose  an  amendment  of  the  Consti- 
tution designed  to  rescind  or  abolish  the  bill  of 
rights  prefixed  to  our  own  form  of  Government 
Yet  I  cannot  see  why  such  a  proposition  would 
be  more  unjustifiable  than  any  counter  propo- 
sition to  abolish  slavery  in  Virginia,  as  coming 
from  Massaehusetts.  If  I  have  in  any  way  suc- 
ceeded in  mastering  the  primary  elements  of 
our  forms  of  Government,  the  first  and  funds- 
mental  idea  is,  the  reservation  to  the  people  of 
the  respective  States  of  every  power  of  regula- 
ting their  own  affairs  not  specifically  surren- 
dered in  the  Constitution.    The  security  of  the 
State  Governments  depends  upon  the  fidelity 
with  which  this  principle  is  observed.     Even 
the  intimation  of  any  such  interference  as  I 
have  mentioned  by  way  6(  example  could  not 
be  made  in  earnest  without  at  once  shaking  the 
entire  foundation  of  the  whole  confederated 
Union.    No  man  shall  exceed  me  in  jealousy 
of  affection  for  the  State  rights  of  Massachu- 
setts.   So  far  as  I  remember,  nothing  of  this 
kind  was  ever  thouffht  of  heretofore ;  and  I  see 
no  reason  to  apprehend  that  what  has  not  hap- 
pened thus  far  will  be  more  likely  to  happen 
nereafler.     But  if  the  time  ever  come  when  it 
does  occur,  I  shall  believe  the  dissolution  of  the 
system  to  be  much  more  certain  than  I  do  at 
this  moment* 

For  these  reasons,  I  cannot  imagine  that 
there  is  the  smallest  foundation  for  uneasiness 
about  the  intentions  of  any  considerable  num- 
ber of  men  in  the  free  States  to  interfere  in  any 
manner  whatever  with  slavery  in  the  States, 
much  less  by  the  hopeless'^mode  of  amending 
the  Constitution.  To  me  it  looks  like  panir, 
pure  panic  How,  then,  is  it  to  be  treated  ?  I^ 
it  to  be  neglected  or  ridiculed  ?  Not  at  all.  If 
a  child  in  ute  nursery  be  frightened  bv  the  idea 
of  a  spectre,  common  humanity  would  prompt 
an  effort  bv  kindness  to  assuage  the  alarm.  But 
in  cases  wnere  the  same  feefing  pervades  the 
bosoms  of  multitudes  of  men,  this  imaginarr 
evil  grows  up  at  once  into  a  gigantic  realitjt 
and  must  be,  de»U  with  as  sachl    It  ia  at  all 


times  difficalt  to  legislate  against  a  possibility. 
The  committee  have  reported  a  proposition  in- 
tended to  meet  this  case.  It  is  a  form  of  amend- 
ment of  the  Constitotion  which,  in  substance, 
takes  away  no  rights  whatever  which  the  free 
States  ever  should  attempt  to  use,  whilst  it  vests 
exclusively  in  the  slave  Stales  the  right  to  use 
them  or  not,  as  they  shall  think  proper,  the 
whole  treatment  of  the  subject  to  which  they  re- 
late being  conceded  to  be  a  matter  of  common 
interest  to  them,  exclusively  within  their  juris- 
diction,  and  subject  to  their  control.  A  time 
may  arrive  in  the  course  of  years  when  they 
will  theniselves  desire  some  act  of  interference 
io  a  friendly  and  beneficent^pirit.  If  so,  they 
have  the  power  reserved  to  them  of  initiating 
the  very  form  in  which  it  would  be  most  wel- 
come. If  not,  they  have  a  security,  so  lon^  as 
this  Government  shall  endure,  that  no  sister 
State  shall  dictate  any  change  against  their  will. 

I  have  now  considered  all  the  alleged  griev- 
ances which  have  thus  far  been  brought  to  out 
attention.  1st.  The  personal  liberty  laws,  which 
never  freed  a  slave.  2d.-  Exclusion  from  a  Ter- 
ritory which  slaveholders  will  never  desire  to 
occupy.  3d.  Apprehension  of  an  event  which 
will  never  take  place.  For  the  sake  of  these 
three  causes  of  complaint,  all  of  them  utterly 
without  practical  result,  the  slaveholding  States, 
unqaestionably  the  weakest  section  of  this  great 
Confederacy,  are  voluntarily  and  precipitately 
surrendering  the  realities  of  solid  power  woven 
into  the  very  texture  of  a  Government  that  now 
keeps  nineteen  millions  of  freeman  wiQing  to 
tolerate,  and,  in  one  sense,  to  shelter,  institn- 
tions  which,  but  for  that,  would  meet  with  no 
more  sympathy  among  them  than  they  now  do 
in  the  remainder  of  the  civilized  world  t 

For  my  own  part,  I  must  declare  that,  even 
sappoaing  these  alleged  grievances  to  be  more 
real  than  I  represent  them,  1  think  the  meas- 
ures of  the  committee  dispose  of  them  effect- 
ually and  forever.  They  contribute  directly  all 
that  can  be  legitimately  done  by  Congress,  and 
they  recommend  it  to  the  Legislatures  of  the 
States  to  accomplish  the  remainder.  Why, 
then,  is  it  that  harmony  is  not  restored  ?  The 
answer  is,  that  you  are  not  satisfied  with  this 
settlement,  however  complete.  You  must  have 
.  more  guarantees  in  the  Constitution.  You  must 
make  the  protection  and  extension  of  slavery  in 
the  Territories  now  existing,  and  hereafter  io  be 
acquired^  a  cardinal  doctrine  of  our  great  char- 
ter. Without  that,  you  are  determined  to  dis- 
solve the  Union.  How  stands  the  case  then  7 
We  offer  to  Settle  the  question  finally  in  all  of 
the  present  territory  that  you  claim,  by  giving 
you  every  chance  of  establishing  slavery  that 
yon  have  any  right  to  require  of  us.  Yon  de- 
cline to  take  the  offer,  because  yon  fear  it  will 
do  you  no  good.  Slavery  will  not  go  there.  But, 
if  that  be  true,  what  is  the  use  of  asking  for  the 
protection  anyhow,  much  less  in  the  Constitn- 
tion  ?  Why  require  protection  where  you  will 
have  nothing  to  protect  ?  All  you  appear  to 
desire  it  for  is  New  Mexico.  Nothing  else  is 
1«A.  Yet  you  will  not  accept  New  Mexico  at 
once,  b4o^ue  ten  y«an  of  ^experience  baa 


proved  to  you  that  protection  has  Wen  of  no 
use  thus  far.  But,  if  so,  how  can  you  expect 
that  it  will  be  of  so  much  more  use  hereafter 
as  to  make  it  worth  dissolving  the  Union  about  7 

But,  if  we  pass  to  the  other  condition,  is  it 
any  more  reasonable  7  Are  we  going  to  fight 
because  we  cannot  agree  upon  the  mode  of  dis- 
posing of  our  neighbor's  lands  7  Are  we  to 
break  qp  the  Union  of  these  States,  eemented 
by  so  many  years  of  common  safierings,  and 
resplendent  wwith  so  many  ye^rs  of  common 
glory,  because  it  is  insisted  that  we  should  in* 
corporate  into  what  we  regard  as  the  charter  of 
our  freedom  a  proclamation  to  the  civilised 
world  that  we  intend  to  grasp  the  territory  of 
other  nations  whenever  we  can  do  it,  for  the 
purpose  of  putting  into  it  certain  institntione 
which  some  of  us  disapprove,  and  that,  too^ 
whether  the  people  inhabiting  *that  territory 
themselves  approve  of  it  or  not? 

I  am  almost  inclined  to  believe  that  they  who 
first  contrived  this  demand  must  have  done  so 
for  the  sake  of  presenting  a  condition  which 
thev  knew  beforehand  must  be  rejected,  or 
which,  if  accepted,  must  humiliate  us  in  the 
dnst  forever*  In  point  of  fact,  this  proposal 
covers  no  question  of  immediate  moment  which 
may  not  be  settled  by  another  and  loss  obnoj^ 
ions  one.  Why  is  it,  then/  persevered  in,  and 
the  other  rejected?  The  answer  is  obvious. 
You  want  the  Union  dissolved.  You  vxmi  to 
make  it  impossible  for  honorable  men  to  be- 
come reconciled.  J f  it  be,  indeed,  so,  then  on 
you  and  you  alone  shidl  rest  the  responsibility 
of  what  may  follow.  If  the  Union  be  broken 
up,  the  reason  why  it  happened  shall  remain  on 
record  forever.  It  was  because  you  rejected  one 
form  of  settling  a  question  which  might  be 
offered  and  accepted  with  honor,  in  order  to  in- 
sist npon  another  which  you  knew  we  could  not 
accept  without  disgrace.  I  answer  for  myself 
only,  when  I  say  that,  if  the  alternative  to  the 
salvation  of  the  Union  be  only  that  the  people 
of  the  United  States  shall,  be&re  the  Christian 
nations  of  the  earth,  print  in  broad  letters  upon 
the  front  of  their  charier  of  republican  govern- 
ment the  dogma  of  slave  propagandism  over  the 
remainder  of  the  cpuntries  of  the  world,  I  wiU 
not  consent  to  brand  myself  with  what  I  deem 
such  disgrace,  let  the  consequences  be  what 
they  may. 

But  it  is  said  that  this  answer  closes  the  doer 
of  reconciliation.  The  slaveholding  States  will 
secede,  and  what  then? 

This  brings  me  to  the  last  point  which  I  de- 
sire to  touch  tO'day,  the  proper  course  for  the 
Gbvemment  to  pursue  in  the  face  of  these  dif- 
ficulties. Some  of  the  friends  with  whom  I  aet, 
have  not  hesitated  to .  express  themselves  in 
favor  of  coercion,  and  they  have  drawn  very 
gloomy  pictures  of  the  fatal  consequences  to 
the  prosperity  and  security  of  the  whole  Unipn 
that  must  ensue.  For  mv  own  sake,  I  am  .glad 
that  I  do  not  partAke  so  lacgelv  in  these  feam. 
I  see  no  obstacle  to  the  f^^ar  oontinuance 
of  the  Government,  in  not  less  than  twenty 
StateSy  and  perhaps  mon^  the  inhabitants  ^f 
whldi  have  not  in  a  moment  beea  deprived  of 
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that  pecmliar  pmcticaal  wiadom  in  the  manage* 
n^Bt  of  tiieir  aSkirSy  which  is  the  secret  of  their 
pastaaocesB.  Several  new  States  will  before 
long  be  rcadjr  to  take  their  places  with  us,  and 
floake  (food,  in  part,  the  loss  of  the  old  ones. 
The  mission  of  famishing  a  great  example  of 
free  government  to  the  nations  of  the  earth, 
will  ,ftiU  be  in  oar  hands,  impaired,  I  admit, 
but  not  destroyed ;  and  I  doubt  not  our  power 
to  acoomplish  it  yet,  in  spite  of  the  temporary 
drawback.  IiTen  the  problem  of  coercion  will 
go  on  to  solve  itself  without  our  aid.  For  if 
ibe  sentiment  of  disunion  become  so  far  uni- 
versal and  permanent  in  the  dissatisfied  States 
as  to  show  no  prospect  of  good  from  resistance, 
and  there  be  no  acts  of  aggression  attempted 
on  their  part,  I  will  not  say  that  I  may  not  fa- 
vor the  idea  of  some  arrangement  of  a  peaceful 
eharaeter,  though  I  do  not  now  jee  the  author 
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new  Confederacy  can  scarcely  be  jother  than  a 
secondary  Power.  It  can  never  be  a  maritime 
State.  It  will  begin  with  the  necessity  of  keen- 
ing eight  millions  of  its  population  to  watch 
four  millions,  and  with  toe  duty  of  guarding, 
against  the  egress  of  the  latter,  several  thou- 
sand miles  of  an  exposed  border,  beyond  which 
there  will  be  no  right  of  reclamation.  Of  the 
ultimate  result  of  a  similar  experiment,  I  can- 
not, in  my  own^mind,  have  a  moment's  doubt. 
At  the  last  session  I  ventured  to  place  on  rec- 
ord, in  this  House,  a  prediction  by  which  I 
must  abide,  let  the  effect  of  the  future  on  my 
eagaeity  be  what  it  may.  I  have  not  yet  seen 
any  reason  to  doubt  its  accuracy.  1  now  re- 
peat it.  TBB  XXPJBnilf  BMt  WILL  lONOMlKIOVSLT 
rATL. 

But  there  are  exceptions  to  the  adoption  of 
this  peaceful  policy  which  it  will  not  be  wise  to 
overlook.  If  there  be  violent  and  wanton  at- 
tacks upon  the  persons  or  the  property  of  the 
citizens  of  the  United  States,  or  ot  their  Qov- 
emment,  I  see  not  how  demands  for  immediate 
redress  can  be  avoid^.  If  any  interruptions 
should  be  attempted  of  the  regular  channels  of 
trade  on  the  great  water-courses  or  on  the 
ocean,  thev  cannot  kmg  be  permitted.  And  if 
any  considerable  minoriti^  of  citizens  should 
be  persecuted  or  proscribed  on  account  of  their 
attachment  to  the  Union,  and  should  call  for 
protection,  I  cannot  deny  the  obligation  of  this 
Government  to  afford  it.  There  are  persons 
in  many  of  the  States  whose  patriotic  declara- 
tions and  honorable  pledges  of  support  of  the 
Union  may  bring  down  upon  them  more  than 
the  ill  will  of  their  infatuated  fellow  citizens. 
It  would  be  impossible  for  the  people  of  the 
United  States  to  look  upon  any  proscription  of 
them  with  indifferenoe.  These  are  times  which 
should  bring  together  all  men,  by  whatever 

'  party  name  they  may  have  been  heretofore  dis- 
tinguished, upon  common  ground.  When  I 
heard  the  gentlemen  from  Virginia  the  other 

•  day  so  bravely  and  so  forcibly  urging  their 
manly  argumenta  in  support  of  thb  Ukion,  tsb 

OoffSTirUTIOV,  AVD  THB  XVFOaOBllBlIT  OV  TB$ 

XiPWS,  my  heart  involoBtariiy  bounded  towards 
•them  a«  bstthnen  sacredl^r  engaged  in  a  com- 
mon caaee.  Let  them,  ism  I  to  myself^  aecept 


the  oUSsred  settlement  of  the  diffefinfies  tk&t  T^ 
main  between  us,  on  some  fair  basis  like  that 
proposed  by  the  committee,  and  then,  vb&t  is 
to  prevent  ufi  all^  who  yet  believe  that  ihe  Vnm 
m^isi  bepreseryedf  from  joining  heart  and  hand 
our  common  forces  to  effect  it?  When  llie  cry 
goes  out  that  the  ship  is  in  danger  of  sinking, 
the  first  duty  of  every  man  on  board,  so  matter 
what  his  particular  vocation,  is  to  lend  all  the 
strength  he  has  to  the  work  of  keeping  her  afloat. 
What  1  shall  it  be  said  that  we  waver  in  the  riev 
of  tho^e  who  begin  by  trying  to  expunge  IKq 
sacred  memory  of  the  4th  of  July  ?  Shall  ve 
help  them  to  obliterate  the  associations  that 
cluster  around  the  glorious  struggle  for  inde 
pendence,  or  stultify  the  labors  of  the  patriot! 
who  erected  this  mikgoificent  political  ediUcd 
upon  the  adamantine  nase  of  human  libertv? 
9ball  we  sui:rend^r  the  fame  of  Washington  and 


and  Madison,  and  of  the  myriads  of  heroes 
whose  names  are  imperishably  connected  with 
the  memory  of  a  united  people  ?  Never,  Neyet. 
For  myself  I  can  .only  interpose  ag&iost 
what  seems  to  me  like  the  madness  of  the  mooo, 
the  barrier  of  a  sinele  feeble  remonstrance. 
But  in  any  event  it  snail  never  be  said  of  idj 
share  in  the  action  of  this  hour  of  danger,  that 
it  has  been  guided  by  vindictive  passions,  or  nar- 
row considerations  of  personal  or  party  adran- 
tage.  I  well  know  what  I  hazard  among  many 
whose  good  opinion  has  ever  been  part  of  the 
sunlight  of  mv  existence,  in  following  what  I 
hold  to  be -a  higher  duty.  Whilst  at  any  and 
at  all  times  I  shall  labor  to  uphold  the  great 
principles  of  liberty,  without  which  this  graad 
system  of  our  fathers  would  seem  to  be  a  mock- 
ery and  a  show,  I  shall  equally  strive  to  give 
no  just  ground  to  enemies  and  traitors  to  ex- 
pand the  circle  of  mischief  they  mav  do. 

Although  not  very  frequently  inaolging  io 
the  profession  of  a  devotion  to  the  Union,  wbich 
has  heretofore  been  too  often  associated  with  a 
public  policy  I  deemed  most  dangerous  to  its 
safety,  1  will  venture  to  add,  that  no  man  ovex 
the  boundless  extent  of  our  dominion  has  more 
reasons  for  inextinguishable  attachment  t^  it 
than  myself.  It  is  inwoven  in  my  affections 
with  the  faithful  labors  in  its  support  of  two  gen- 
erations of  my  race.  It  is  blenaed  with  a  not 
inconsiderable  personal  stake  in  its  continoltr/ 
It  is  mingled  with  my  earnest  prayers  for  the 
welfare  of  those  who  are  treading  afler  me. 
And,  more  than  all  these,  it  colors  all  my  vis- 
ions of  the  ;beneficent  spread  of  Repnblicaa 
institutions  as  well  in  America  as  over  the 
rest  of  the  civilized  world. 

If,  then,  so  great  a  calamity  as  a  division  be 
about  to  befall  us,  it  shall  be  hastened  by  no 
act  of  mine.  It  shall  come  from  the  wilfnl 
passions  of  infatuated  men,  who  demand  it  wt 
us  to  destroy  the  ^reat  princif>les  for  wbich  oar 
fathers  struggled  in  life  and  in  death,  to  stain 
our  standard  with  the  symbol  of  human  oppres- 
sion, and  to  degrade  us,  in  the  very  hour  of  oiir 
victory,  before  our  countrymen,  before  all  the 
nations  of  Uie  civilized  world,  and  before  God. 
Rather  than  this,  let  the  Heavemi  fiOl.  My  dotj 
ii  performed* 
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Makchbbtxr,  N.  H.,  Feb.  16, 1861. 

BiGHABD  H.  Dava,  Js.,  Ebq.— Dmt  Sir :  Bj  the  ananimoas  rote  of  the  Bepnb* 
lican  Club  of  this  city,  we  take  pleeraie  in  inviting  you  to  address  the  Repnblieuis 
of  Manchester,  Tuesday  evening  next,  upon  the  questions  now  agitating  our  countryi 
and  the  demands  they  make  upon  us  as  loyal  dUaens  thereof. 

FREDERICK  SMYTH, 

Prtmdent  of  BqnAUoan  Cb/b. 

A.  B.  SHATTUCK,  SecnUxry. 

The  undersigned,  Republicans  of  Manchester,  haying  read  with  great  satisfacdon 
yoar  speech  deliTered  on  Monday  OTening  last  to  the  Republicans  of  Cambridge, 
Mass.,  gladly  join  in  the  above  request,  and  trust  that  you  may  find  it  convenieiit 
to  accept  the  invitation  of  our  dty  club : 

Herman  Foster,  E.  A.  Straw,  Moody  Cuirier,  Isaac  W.  Smith,  Thomas  Wheat, 
D.  L.  Stevens,  S.  D.  Lord,  Waterman  Smith,  Samuel  Upton,  David  Cross,  D.  I. 
Daniels,  L  B.  Chase. 


BoBTOH,  Feb.  18, 1861. 

Gbntlbmsii  :  As  Congress,  and  the  Legislatures  of  most  of  the  States,  and 
the  Advisory  Convention,  are  in  session,  ftom  which  we  hear  daily  men  who  speak 
from  the  vantage-ground  of  public  office ;  as  events  change  rapidly  the  complexion 
of  public  affiurs ;  and  especially,  as  two  weeks  will  bring  us  the  inaugural  address  of 
the  new  President ;  I  should  not  think,  in  my  own  judgment,  that  a  speech  by  a 
private  citiien  could  be  of  much  value  or  interest. 

I  presented  this  view  frankly  to  your  Committee,  when  they  called  upon  me.  The 
response  has  been  your  letter  of  the  16th  inst.,  largely  signed,  I  am  told,  by  men  of 
chief  influence  and  prominence  in  your  dty. 

I  cheerfully  yield  to  this  request,  hoping  that  your  call  will  shield  me  from  the 
snspidon  of  having  pat  forward  a  daim  upon  public  attention. 

I  am  grateftilly,  with  high  respect. 

Yours  truly, 

RICHARD  H.  DANA,  JR. 

The  Officers  of  the  Republican  Club,  and  Hon.  Herman  Foster,  Hon.  Moody 
Currier,  and  others. 


SPEECH. 


Mr.  President,  and  Fellow-Citizens  op  Manchester: 

The  President-elect  was  entirely  right  when  he  said  that  there 
has  been  no  crisis,  bat  an  artificial,  a  factitious  crisis.  The  move-  ' 
ment  which  has  disturbed  our  peace,  and  periled  the  GoYemment, 
and  from  which  we  are  not  yet  wholly  escaped,  has  not  been  a 
spontaneous  movement  of  the  Southern  mind  to  resist  threatened 
wrong,  and  to  obtain  security  against  apprehended  danger.  A 
large  number  of  leading  public  men  have  acted  in  cooperation  to 
effect  a  revolution,  contemplating  the  exercise  of  military  force  in 
the  last  resort,  if  necessary.  In  other  words,  it  has  been  a  — 
conspiracy  I 

So  far  as  resort  to  force  is  concerned,  —  so  far  as  an  attempt  to 
coerce  the  General  Ciovemment  by  intimidation  is  concerned,  — 
we  have  perhaps  escaped  the  peril,  and  mav  draw  a  long  breath  of 
reliefl  But  the  causes  and  many  of  the  enects  remain ;  and  there 
is  yet  much  for  the  people  to  think  about,  to  determine  upon,  and 
upon  which  it  is  our  duty,  as  well  as  it  is  our  right,  to  make  our 
determination  known. 

I  cannot  better  perform  the  duty  you  have  assigned  me,  than 
by  attempting  to  examine  into  the  past  and  present  of  this  dark 
period,  in  the  hope  of  getting  the  necessary  light  for  our  imme- 
diate action. 

By  the  sweat  of  our  brow,  we  are  to  eat  our  bread.  Enjoyment 
of  every  kind  is  conditioned  upon  labor  of  some  kind.  By  the 
sweat  of  our  brow,  we  are  to  carry  on  this  Republic.  Popular  self- 
ffovemment  is  conditioned  on  the  intelligent  labor  of  the  great 
body  of  the  people  in  public  affurs.  When  that  ceases,  from 
whatever  cause,  the  sun  of  the  republican  system  declines  to  the 
horizon.  Anarchy  may  not,  and  probably  will  not  follow.  Gov- 
ernment of  some  sort,  a  living  social  system,  is  a  necessity  of  divine 
ordination,  in  which  great  powers  must  be  lodged  somewhere,  and 
exercised  somehow.  All  republics  but  ours,  whether  in  ancient  or 
modem  times,  have  been  built  upon  an  aristocratical  basis.  Upon 
the  theory  that  the  government  which  is  best  administered  is  best, 
and  upon  the  fact  that  the  few  possessed  the  intelligence  and  the 
stake  necessary  to  make  able  and  responsible  governors,  the  few 
did  govern.  This  is  somewhat  the  case  in  most  of  the  Southern 
States  of  our  Union,  though  not  from  an  avowed  aristocratical 
theory,  but  from  the  inevitable  result  of  an  exclusive  slave  labor 
of  a  different  race.  But,  in  the  Northern  States,  the  tribunal  of 
original  jurisdiction  and  of  final  appeal  is  the  great  body  of  the 
people.    It  is  true,  the  people  never  vote  upon  measures ;  we  only 


vote  for  men.  But  our  votes  for  and  against  men,  representing 
principles,  and  the  various  ways  we  have  of  influencing  our 
appointed  agents  who  vote  on  measures,  lodge  with  us  the  respon- 
sibility for  public  afiairs. 

In  times  of  peace  and  prosperity,  we  leave  all  to  routine,  and 
trust,  in  overweening  confidence,  to  the  working  of  machinery. 
These  are  often  periods  of  our  greatest  danger.  It  is  not  without 
wise  purpose  that  the  Liturgy  calls  for  divine  deliverance,  —  "in 
all  time  of  our  prosperity."  We  are  now  in  the  midst  of  events 
which  remind  us  of  our  duty,  and  of  the  danger  of  neglecting  it. 
Every  man  who  does  not  do  his  best  to  understand  these  ques- 
tions is  unfaithful  to  his  trust.  Every  man  who  is  ignorant  of 
them  is  a  nullity.  Every  man  who  misunderstands  them  is 
a  nuisance.  If  the  farmer  would  not  have  his  ploughshares  beaten 
into  swords ;  if  the  lawyer  would  not  have  his  laws  silent  among 
arms ;  if  the  merchant  would  not  carry  to  the  account  of  loss  the 
results  of  a  disorganized  and  ineffectual  government,  —  each  must 
consent  to  give  the  best  of  his  moral  and  mental  strength,  for  a 
while,  to  his  public  duties.  Edmund  Burke  tried  to  raise  the  tor- 
pid minds  of  the  House  of  Lords  to  an  unwonted  elevation,  by 
telling  them  that,  in  the  trial  of  Warren  Hastings,  they  were 
trying  "  the  cause  of  Asia  in  the  presence  of  Europe.**  We,  too, 
though  without  the  pomp  of  heraldry,  are  trying  a  great  cause,  in 
a  great  presence,  —  the  cause  of  a  Continent,  in  the  presence  of 
the  civilized  world.  For  my  small  share  in  this  cause,  I  should  be 
ashamed  of  myself  if  I  hesitated  to  give  the  hours  of  this  evening 
to  a  conference,  at  this  centre  of  political  influence  in  a  sister 
State,  upon  such  an  invitation  as  hiis  been  tendered  to  me  by  you. 

I  think  you  will  find  a  sufficient  definition  of  a  Conservative,  for 
practical  purposes,  to  be  this:  A  man  who  is  able  to  form  the 
same  opinions  before  attaining  to  administration,  which  the  respon- 
sibilities of  administration  will  inevitably  bring  him  to.  This  sort 
of  conservatism  I  have  always  endeavored  to  attain  unto.  It  has 
its  drawbacks.  It  obliges  a  man  to  measure  his  words.  It  com- 
pels him  to  preserve  some  relations  between  the  ends  he  aims  at 
and  his  means,  between  his  plan  and  the  execution  of  it ;  and,  above 
all,  it  compels  him  to  deny  himself  that  most  exquisite  of  American 
luxuries,  the  luxury  of  unrestrained  rhetoric,  but  it  has  its  satis- 
factions; one  of  the  greatest  of  which  is  that  in  times  of  exigency, 
a  man  is  not  put  to  the  mortification  of  being  obliged  to  recede 
from  opinions  and  positions  which  he  has  himself  held,  and  which 
he  has  encouraged  others  to  hold.  And  I  can  truly  say  that  I 
have  seen  nothing  in  the  present  aspect  of  public  affairs,  nothing 
in  the  events  of  the  last  few  months,  which  has  compelled  me,  as  a 
single  private  person,  to  abate  anything  from  the  political  prin- 
ciples which  I  have  held  the  last  twelve  years. 

We  are  often  told,  fellow-citizens,  that  the  North  can  save  the 
Union ;  and  men  from  the  South  are  constantly  saying  to  us,  "  You 
from  the  North  can  save  the  Union  from  its  danger.**    The  South 


can  do  more  than  that.    The  South  can  prevent  the  danger.    The 
Union  is  safe,  if  the  South  does  nothing. 

I  have  said  that  this  has  not  been  a  spontaneous  movement  of 
the  Southern  people,  but  a  factitious  crisis,  brought  on  by  con- 
spiring men.  It  is  too  soon,  now,  to  fathom  this  attempt  at  revo- 
lution, and  to  state  with  precision  its  ends  and  means.  But  some 
things  are  of  established  knowledge. 

Nearly  thirty  years  ago,  Oen.  James  Hamilton  was  crying  to  the 
people  of  South  Carolina,  "  I  know  you  will  go  to  the  death  with 
me  for  my  sugars."  Gen.  Jackson,  in  his  letter  to  Mr.  Crawford  in 
1833,  said,  ^The  tariff  was  only  a  pretext,  and  disunion  and  a 
Southern  Confederacy  the  real  object.  The  next  pretext  will  be 
the  negro  or  slavery  question." 

Mr.  Madison,  in  his  letter  to  Henry  Clay  in  1833,  said,  "  It  is 
painful  to  see  the  unceasing  efforts  to  alai*m  the  South  by  imputa- 
tions against  the  North  of  unconstitutional  designs  on  the  subject 
of  slavery.  You  are  right,  I  have  no  doubt,  in  believing  that  no 
such  intermeddling  disposition  exists  in  the  body  of  our  Northern 
brethren." 

Mr.  Calhoun's  resolves  of  1837  were  described  in  the  newspaper 
of  Mr.  Isaac  Hill,  of  this  State,  as  "  the  beginning  of  the  agitation." 
Even  Mr.  Buchanan  charged  Mr.  Calhoun  with  increasing  the  agi- 
tation, and  making  Washington  its  centre.  Mr.  Crittenden  de- 
clared that  "•  the  course  of  initation,  agitation,  and  intimidation  he 
[Mr.  Calhouni  has  chalked  out,  is  the  surest  method  of  destroying 
the  Union."  Mr.  Clay  speaks  of  it  as  "  increasing  and  exasperating 
the  existing  agitation."  Of  the  same  character  and  tendency  have 
been  the  gag-laws,  or  rules  respecting  petitions,  Mr.  Calhoun's 
resolves  of  1847,  the  continued  annexations  and  attempts  at 
further  annexations  South,  the  desire  to  extend  slavery  over  all 
the  territories,  the  attempt  to  force  it  upon  Kansas,  the  repeal  of 
the  Missouri  Compromise,  and  the  attempts  to  obtain  decisions 
from  the  Supreme  Court,  fastening  Slavery  on  the  Kepublic,  both 
politically  and  territorially. 

The  effect  of  these  measures  has  been  to  change  slavery  from  a 
State  question  and  a  moral  qv^tion^  into  a  national  and  politi- 
cal gitestiony  and  to  make  slavery  a  legitimate  and  necessary  mut- 
ter of  debate  in  Congress  and  before  the  people. 

Col.  Benton's  diary,  for  the  last  twenty  years  of  his  life,  is  an 
accumulation  of  overwhelming  proof  of  the  desire  and  design  of 
the  "  Calhoun  democracy  "  to  dissolve  the  Union,  or,  at  least,  to 
coerce  a  reconstruction  of  it  upon  a  southern,  slaveholding  basis. 
Such  has  been  the  belief  of  Madison,  Jackson,  Clay,  and  Benton. 
Such  became  gradually  the  avowal  of  Calhoun.  His  posthumous 
correspondence  now  establishes  the  fact,  by  his  own  confession, 
that  his  policy,  from  1837  until  his  death,  was,  in  his  own  words, 
to  "  shift  the  basis  of  Southern  union,"  from  the  tariff  to  the  slavery 
question,  and  to  "*force  this  issue  on  the  North."  And  now  the 
mask  is  thrown  off  by  all,  and  the  desire  of  thirty  years'  growth 
has  borne  fruit  in  overt  treason. 
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The  revolutionists  may  be  divided  into  two  classes :  those  whose 
object  has  been  a  Southern  Confederacy,  and  those  whose  object 
has  been  a  reconstruction  of  the  Constitution  on  a  slaveholding 
basis,  with  such  free  States  as  could  be  induced  to  acquiesce  in  the 
change.  It  is  certain  that  South  Carolina  has  been  openly  and 
boldly  in  the  former  class.  It  is  not  certain  how  far  other  States 
and  their  public  men  have  been  treating  secession  ns  an  end,  and 
how  far  as  a  means  of  coercion.  But  whether  the  one  or  the 
other,  these  men  have  co-operated.  The  States  were  to  follow  one 
another  in  rapid  and  precipitated  acts  of  secession.  Virginia  was 
to  stand  sponsor  and  guardian  for  secession,  to  protect  the  seced- 
ing States  from  coercion,  and  in  due  time  to  come  in  herself.  This 
was  to  have  swept  away  Maryland.  The  District  of  Columbia 
having  been  ceded  by  Maryland,  it  was  to  be  claimed  that  the 
secession  of  Maryland  operated  a  retrocession  of  the  seat  of  a 
government  which  was  to  be  declared  dissolved.  The  Capitol  was 
to  be  taken  possession  o^  the  treaties  and  all  the  symbols  of  gov- 
ernment seized,  and  the  new  dynasty  proclaimed  to  be  the  United 
States  of  America,  and  then  such  terms  offered  as  would  bring  in 
some,  and  neutralize  others  of  the  free  States ;  and  those  that 
remained  faithful  to  the  present  Constitution  would  be  left  out, 
and  driven  to  the  alternative  of  a  military  invasion  of  the  Capitol, 
or  acquiescence  in  the  result.  This  was  to  have  been  pre-eminently 
the  fate  of  New  England.  Twice  before  have  plans  been  laid  for 
dissevering  New  England  from  the  rest  of  the  country ;  once  by 
the  army  of  Burgoyne,  and  once  by  the  treason  of  Arnold !  A 
like  disastrous  deteat  awaited  them  all. 

It  is  hard  to  realize,  to  believe  that  such  a  conspiracy  could 
have  been  planned,  in  our  day,  and  so  nearly  executed ;  yet  so,  in 
all  probability,  must  it  be  read  in  history.  But  a  kind  Providence 
had  not  written  that  our  beloved  Republic  was  to  perish  thus  and 
now.  Certain  events,  providentially  ordered,  and  certain  men,  no 
less  providentially  raised  up,  have  averted  the  catastrophe.  The 
discovery  of  the  immense  money  scheme  of  the  Secretary  of  War, 
and  the  simple  movement  of  an  officer  from  one  post  to  another  in 
Charleston  harbor,  bore  the  same  relation  to  this  plot  that  the 
arrest  of  Andr6  did  to  the  treason  of  Arnold.  The  darkest  hour 
was  that  in  which  General  Cass  resigned,  disheartened  at  the 
treachery  and  imbecility  of  the  Government.  The  iirst  hope 
dawned  with  the  heroic  patriotism  of  General  Scott,  —  his  "  undy- 
ing grip  on  the  Constitution  and  the  Union."  Not  Lundy's  Lane, 
nor  Chippewa,  nor  the  pacificfitions  of  the  Eastern  and  Western 
frontiei-s,  nor  the  glories  of  Vera  Cruz  or  Cherubusco,  will  so 
irradiate  and  so  endear  to  all  Americans,  as  will  these  last  acts  in 
the  great  drama  of  his  life,  the  name  of  Winfield  Scott ! 

The  nation  owes  much  to  the  patriotic  firmness  of  Governor 
Hicks,  of  Maryland.  In  the  Cabinet,  it  owes  much  to  the  untiring 
and  energic  struggles  of  Holt  and  Stanton,  and  latteriy,  of  General 
Dix.    In  Congress,  we  owe  much  to  those  true  friends  of  the 


Union,  such  as  Oovemor  Johnson,  of  Tennessee,  Mr.  Etherid^e, 
of  Tennessee,  Mr.  Clemens,  of  Virginia,  and  Henry  Winter  Davis^ 
of  Maryland.  They  declared  themselves  for  the  Union,  at  all 
events.  Whatever  the  majority  would  do  willingly,  without 
coercion,  to  remove  suspicions  and  fears,  and  to  strengthen  their 
hands,  they  would  gladly  accept.  But  not  so  they  who  traded 
with  treason,  and  struck  hands  with  rebellion,  for  the  purpose  of 
coercing  the  General  Government  into  a  substantial  change  of  the 
Constitution :  —  Those  States  and  those  men  who,  like  Virginia 
and  most  of  the  Southern  Democrats  in  the  Senate,  took  the 
attitude  of  threatened  secession,  claimed  it  as  a  right,  offered 
protection  to  others  in  exercising  it,  and  then  announced  the 
terms  on  which  thev  would  be  satisfied  to  forego  secession  or 
revolution,  and  permit  the  Government  to  be  earned  on !  Such 
was  the  position  of  Virginia  and  of  Ex-President  Tyler,  such  the 
position  of  Mr.  Guthrie,  of  Kentucky,  and  I  have  yet  to  be  taught 
that  such  has  not  been  the  position  of  Mi*.  Crittenden. 

Had  there  been  an  Executive,  this  should  have  been  a  question 
between  the  Executive  Department  and  the  revolutionists ;  and 
there  was,  properly,  nothing  for  Congress  to  do'  but  to  furnish 
means.  But  there  was  no  Executive,  at  the  most  critical  time. 
And,  even  after  the  changes  in  the  Cabinet,  any  access  of  fear  on 
the  part  of  the  President,  or  of  misplaced  confidence,  would  give 
all  to  the  winds  again.  I  believe  we  shall  learn,  in  time,  that 
Mr.  Seward  and  Mr.  Adams  made  their  calm,  conciliatory,  well- 
poised  speeches,  firm  against  all  concession,  yet  not  defying  the 
revolutionists,  at  a  moment  when  they  did  not  know  that  any 
hour  the  Government  might  not  fall  from  under  them  ;  and 
because  they  knew  there  was  no  Executive  with  which  it  was  safe 
to  defy  the  revolutionists  to  their  last  resource. 

The  first  inquiry  is,  upon  what  has  this  vast  movement  rested, 
and  from  what  causes  has  it  sprung  ? 

The  lever  with  which  they  have  worked,  has  been  Slavery. 
This  is  the  strongest  single  interest  in  the  country.  Beside  its 
alleged  two  thousand  millions  in  value,  it  has  the  advantage  of 
being  purely  sectional,  and  of  being  universal  in  the  section  in 
which  it  exists.  The  very  dangers  that  attend  it,  make  its 
guardians  the  more  watchful,  sensitive,  and  united.  Another 
source  of  its  power  is  that  it  comes  home  to  the  business  and 
bosoms  of  every  man,  woman,  and  child  in  the  South.  It  is  their 
one  stafiE^  their  daily  bread,  —  a  matter  of  hearthstones,  presenting 
a  dreadful  alternative  of  prosperity  and  peace,  or  sei^vile  war ;  a 
mortal  struggle  for  supremacy  or  for  life.  This  power,  too,  has 
the  advantage  (for  purposes  of  concerted  action,  I  mean)  of 
being  wielded  by  a  few.  The  whole  number  of  voting  slave- 
holders probably  does  not  exceed  one  hundred  thousand,  and  the 
few  managers  of  this  voting  power  are  able  to  act  with  more 
secresy  than  is  possible  in  our  part  of  the  country.  For  such 
purposes,   they  have   most  of  the  advantages  of  an   oligarchy. 
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Another  source  of  influence  is  in  the  characteristics  of  the 
Southern  people.  Eighty  years  ago,  Mr.  Burke  spoke  of  them 
thus :  — 

"  There  is  another  circumstance  attending  these  [the  Southern! 
Colonies  which  makes  the  spirit  of  liberty  still  more  high  and 
haughty  than  in  those  of  the  Northward.  It  is  that  in  'Norginia 
and  the  Carolinas  they  have  a  vast  multitude  of  slaves.  Where 
this  is  the  case,  in  any  part  of  the  world,  those  who  are  free  are 
by  far  the  most  proud  and  jealous  of  their  freedom.  Freedom 
is  to  them  not  only  an  enjoyment,  but  a  kind  of  rank  and 
privilege.  Not  seeing  there,  that  freedom,  as  in  countries  where 
It  is  a  common  blessmg,  and  as  broad  and  general  as  the  air, 
may  be  united  with  much  abject  toil,  with  great  misery,  with 
all  the  exterior  of  servitude,  liberty  looks,  amongst  them,  like 
something  that  is  more  noble  and  liberal.  I  do  not  mean,  sir, 
to  commend  the  superior  morality  of  this  sentiment,  which  has 
at  least  as  much  of  pride  as  virtue  in  it,  but  I  cannot  alter  the 
nature  of  man.  The  fact  is  so ;  and  these  people  of  the  Southern 
Colonies  are  more  strongly,  and  with  a  higher  and  more  stubborn 
spirit,  attached  to  liberty  than  those  to  the  Northward.  Such 
were  all  the  ancient  Commonwealths;  such  were  our  gothic 
ancestors ;  such,  in  our  days,  are  the  Poles ;  and  such  will  be  all 
masters  of  slaves  who  are  not  slaves  themselves." 

One  or  two  hundred  years  of  tropical  life  and  slave  institutions 
have  not  ameliorated  this  combination  of  haughtiness  of  domi- 
nation over  others,  with  jealousy  of  their  own  freedom.  These 
traits  have  led  to  two  results,  in  their  influence  on  national  politics, 
—  the  exercise  of  extreme  powers  of  government  when  it  has  been 
in  their  possession,  and  the  assertion  of  the  right  of  nullification 
and  secession  as  a  defence  against  any  apprehended  attacks  on 
their  own  privileges. 

Another  source  of  influence  has  been  the  fact  that  this  political 
organization,  based  on  slavery,  has  controlled  the  politics  and 
wielded  the  patronage  of  the  General  Government  for  thirty  years ; 
and  it  is  hard  for  a  privileged  class  to  part  with  its  monopoly,  and 
sink  to  the  level  of  the  rest  of  us,  ana  take  its  chances  of  honors 
and  power  at  the  ballot-box.  It  does  not  require  much  art  and 
effort  to  persuade  them  that  acquiescence  in  the  decision  of  the 
majority  is  a  degrading  submission,  and  the  revolution  of  the 
wheel  of  fortune  an  attack  on  vested  rights. 

Mr.  Buchanan  says,  in  his  message,  that  questions  of  the  terri- 
tories, and  of  the  rendition  of  fugitive  slaves,  though  sufiicient  for 
purposes  of  ordinary  political  action,  were  not  enough  to  account 
for  secession.  That  must  be  traced  to  fear  and  suspicions  respect- 
ing slavery  at  home,  —  questions  of  forcible  abolition  or  insurrec- 
tion. This  is  true ;  and  without  this  lever  to  work  with,  the  move- 
ment could  not  have  been  promoted  with  such  success.  And  the 
revolutionists  have  systematically  worked  upon  the  fears,  interests, 
and  passions  of  the  South,  on  this  point,  with  the  most  untiring 
and  ingenious  energy.     But  even   here  they  could  not    have 


succeeded  alone.  They  have  received  great  aid  from  the 
North.  Since  the  resistance  to  the  aggressions  of  slavery,  polit- 
ical and  territorial,  has  fallen  to  the  charge  of  one  party,  the 
opponents  of  that  party  have  acted  with  a  unity  of  design  on  that 
head.  Their  object  has  been  to  defeat  the  Republican  party,  by 
preventing  its  getting  any  foothold,  or  even  a  hearing,  at  the 
South.  The  design  has  been  to  establish  an  impassable  gulf 
between  that  party  and  the  South,  —  a  gulf  which  can  neither  be 
bridged  over,  nor  sailed  over,  and  over  which  not  even  a  bird  of 
peace  shall  fly.  This  result  would  not  only  lose  that  party  every 
chance  of  a  Southern  vote,  but,  keeping  it  a  sectional  party,  would 
diminish  its  influence  at  home,  and  even  render  it  suspected  and 
odious.  This  policy,  like  that  of  Cromwell  in  attempting  to  exter- 
minate the  Irish,  was  well  enough,  (except  in  a  moral  point  of 
view),  if  it  succeeded,  but  fraught  with  terrible  dangers  if  it  failed. 
If  the  Republican  party  came  into  power,  rebellion  became  an 
imminent  danger.  I  acquit  the  Northern  journals  that  have  been 
engaged  in  this  work,  of  any  intention  to  furnish  sustenance  to 
secession  or  revolution.  They  intended  only  a  usual,  but  not 
defensible  party  warfare.  But  it  is  not  possible  for  men  to  limit  the 
effect  of  their  wrong. 

In  this  connection,  I  wish  to  say  a  word  about  the  Abolitionists 
of  the  North. 

THS   ABOLITIONISTS   OF   THE   XOBTH. 

No  man  can  understand  the  politics  of  this  country  who  does 
not  understand  the  position  of  this  class.  Want  of  that  knowl- 
edge misleads  people  in  Europe  and  at  the  South.  I  refer  to  the 
members  of  that  association  identified  with  the  names  of  Mr.  Gar- 
rison and  Mr.  Phillips.  I  will  not  join  in  the  cry  of  the  pack 
which  is  setting  upon  them ;  for  they  are  a  minority,  engaged  in 
an  unprofitable  and  unpopular  cause,  for  which  they  have  suflered 
much,  and  some  of  them,  Mr.  Phillips  certainly,  have  made  large 
sacrifices ;  and  especially  not  now,  when  their  adversaries  have 
clothed  them  with  the  dignity  of  representing,  in  their  own 
persons,  the  right  of  free  speech  on  public  questions. 

The  scheme  of  their  doctrine  is  this :  Slavery  is  of  that  class  of 
sins  known  as  mala  in  «e,  with  which  all  voluntary  connection  is 
itself  a  sin.  The  Constitution  of  the  United  States  recognizes 
slavery,  and  makes  some  compromises  with  it.  A  conscientious 
man  ought  not,  therefore,  to  have  any  voluntary  connection  with 
the  Constitution.  True  to  this  logic,  and  with  a  fidelity  to  their 
convictions  we  cannot  but  respect,  they  seceded  long  ago.  They 
could  not  carry  any  State  or  county,  or  town  with  them,  and  there- 
fore they  are  not  protected  by  Virginia,  and  granted  immunity  by 
Mr.  Buchanan.  As  they  are  peace  men,  non-resistants,  they  have 
not  seized  the  forts,  nor  called  the  attention  of  the  laws  to  them- 
selves. But  they  seceded,  on  their  own  private  account,  as  indi- 
viduals.    They  resigned  all  offices,  State  and  national ;  refiise  to 
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take  the  oath  of  allegiance ;  never  vote  in  any  election,  State  or 
national,  and  belong  to  no  party.  They  are  open,  avowed  dis- 
unionists,  and  pray  and  preach  for  dissolution. 

If  the  disunionists  of  the  South  had  taken  the  same  view  of 
duty,  there  would  have  been  less  trouble.  But  they  have  taken 
the  oath,  voted,  controlled  parties,  and  held  the  highest  offices,  and, 
in  fact,  have  been  the  Government,  and  only  left  the  Cabinet  and 
the  Senate  when  they  saw  that  their  longer  stay  there  was  of  less 
benefit  to  the  cause  of  treason  than  their  open  secession. 

These  abolitionists  at  the  North,  of  whom  I  speak,  left  to  them- 
selves, and  of  their  own  force,  attract  little  attention,  and  have 
little  influence.  Their  disconnection  from  politics,  their  secession 
attitude,  their  disunion  purposes,  render  it  so.  I  have  known  them 
from  my  college  days,  ana  I  do  not  see  but  that  they  have  the 
same  orators,  and  much  the  same  audiences,  they  had  then.  I  do 
not  see  that  they  have  added  one  convert  of  note  to  their  ranks, 
or  even  kept  pace  with  the  increase  of  population.  Their  organ  is 
the  Liberator.  Who  sees  the  Liberator  ?  Is  it  sold  at  our  railroad 
stations,  or  in  our  steam  cars,  or  horse  cars,  or  at  our  steamboat 
landing  or  depots  for  periodicals,  or  hawked  in  the  streets  ?  I  see 
a  good  deal  of  what  is  going  on  in  Boston,  but,  to  the  best  of  my 
recollection,  I  never  saw  that  journal  but  once  in  my  life,  and  then 
it  was  sent  to  me  by  mail  from  a  Southern  city. 

I  know  this  association  claim  that  all  the  anti-slavery  element  in 
the  political  action  of  the  country  is  attributable  to  their  efforts.  I 
believe  this  to  be  an  entire  mistake.  They  are  simply  that  extreme 
left  of  a  great  body  of  moral  opinion  and  feeling,  which  you  will 
find  on  every  subject,  in  every  thinking  community.  They  might  as 
reasonably  attribute  the  public  interest  felt  in  the  late  cornet^  to 
the  articles  that  may  have  appeared  upon  it  in  the  columns  of  the 
Liberator. 

But  this  association  has  been  a  mine  of  wealth  to  the  revolution- 
ists of  the  South,  and  to  the  opponents  of  the  Republican  party  in 
the  North,  who,  by  an  intentional  confounding  of  names  and 
terms,  have  represented  their  speeches  and  resolves  as  the  speeches 
and  resolves  of  men  engaged  in  political  action,  of  Republicans, 
and  have  been  the  very  wings  on  which  their  words  have  been 
borne  all  over  the  South,  creating  false  impressions  as  to  the  pur- 
poses and  principles  of  the  Republicans  and  the  North,  alarming 
fears,  arousing  passions,  and  furnishing  a  complete  magazine  of 
weapons  and  ammunition  for  the  promoters  of  disunion.  And  at 
this  moment,  it  is  in  the  power  of  a  few  Northern  journals  that 
you  and  I  could  name,  if  they  would  sink  their  party  purposes  and 
make  a  clean  breast  of  the  truth,  to  do  more  than  any  men  in  the 
country  to  restore  confidence  and  peace. 

But  we  Republicans,  and  all  men  of  the  North,  whether  of  our 
party  or  not,  have  duties  to  perform  relating  to  this  great  question. 
We  cannot  tell  what  a  day  may  bring  forth.  Our  representativea 
may  at  any  moment  be  called  upon  to  act,  and  desire  to  know  our 
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opinions ;  and  we  ourselves,  sooner  or  later,  must  meet  all  these 
issues.  Allow  me,  therefore,  to  call  your  attention  to  them  in 
their  order. 

SLAVERY   WITHIN   THE    STATES. 

It  is  a  fundamental  principle  of  our  government  that  all  the 
domestic  relations  are  matters  of  State  control.  The  right  of  the 
slave  States  to  the  exclusive  control  of  slavery  within  their 
borders,  rests  on  a  broader  and  deeper  basis  than  any  special  pro- 
vision of  the  Constitution.  It  is  bound  up,  indissolubly,  with  all 
the  domestic  relations  of  every  State, — with  those  of  husband 
and  wife,  parent  and  child,  master  and  servant,  master  and  appren- 
tice, and  all  the  laws  regulating  labor,  education,  internal  police, 
and  the  tenure  and  descent  of  property.  This  is  such  a  truism 
in  our  policy,  that  it  need  not  have  been  placed  in  the  platform  of 
any  party,  were  it  not  for  the  wilful  misrepresentations  of  oppo- 
nents, and  the  honest  fears  and  suspicions  of  the  South,  engen- 
dered in  the  way  I  have  attempted  to  describe.  These  fears  and 
suspicions  it  is  our  duty  to  meet  and  minister  to,  in  the  kindest 
spirit,  line  upon  line,  and  precept  upon  precept,  by  speech,  by 
resolves  of  party  conventions  and  Legislatures,  by  explanatory  and 
declaratory  acts,  and,  if  they  desire  it,  even  by  an  amendment  of 
the  Ck>nstitution  securing  this  principle,  which  we  are  all  interested 
in  maintaining,  even  more  firmly  than  it  now  is,  although  we  all 
believe  such  an  amendment  to  be  pure  supererogation. 

SLAVE   SBPBESEKTATION   IN  CONGRESS. 

As  dear  to  the  lovers  of  free  institutions  as  is  the  equality  of 
representation,  yet  our  ancestors,  who  had  periled  life  and  fortune 
for  that  principle,  made  the  compromise,  believing  it  necessary  to 
ensure  the  Union,  that  five  slaves  should  be  counted  as  three  free 
men  in  the  ratio  for  representation.  Then  there  were  few  slaves,  and 
few  slave  States,  and  it  was  hoped  and  believed  that  in  most  of 
them  slavery  would  die  out  or  be  gradually  abolished.  But,  from 
unforeseen  causes,  slavery  has  advanced  at  a  fearfril  pace.  The  slave 
States  became  increasea  three-fold ;  and  the  slaves  are  now  more 
numerous  than  the  entire  population  of  the  Union  then  was, — 
free  and  slave,  black  and  white,  together.  The  slaves  give  to  the 
freemen  of  the  South  nearly  as  many  representatives  as  all  New 
England  is  entitled  to.  Yet  the  North  has  acquiesced  in  the  ex- 
tension of  this  anomaly  and  privilege  to  all  the  new  States,  with- 
out objection,  and  almost  without  a  murmur.  And  if  we  intend 
to  preserve  the  Union,  we  must  expect  to  acquiesce  in  it. 

SERVILE   INSURRECTIONS. 

By  the  Constitution,  the  General  Government  is  obliged  to  pro- 
tect each  State,  on  the  application  of  the  State,  from  domestic 
violence.  It  is  to  aid,  if  required,  in  putting  down  insurrections 
against  the  law  of  State,  whether  that  law  be  slavery  or  any  other 
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law,  and  whether  the  insurrection  be  of  whites  or  blacks,  of  free 
men  or  of  slaves.  The  right  to  require  this  aid  in  case  of  slaves, 
is  not  because  it  is  slavery,  but  because  slavery  is  the  local  law ; 
and  this  right  is  bound  up  indissolubly  with  the  right  of  every 
State  to  require  the  aid,  in  all  cases  of  invasion  or  domestic  vio- 
lence. 

On  this  point,  there  are  honest  fears  among  the  Southern  peo- 
ple. Although  these  fears  have  been  crueUy  played  upon,  for 
political  effect,  by  the  revolutionists  at  the  South,  and  the  oppon- 
ents of  the  Republicans  at  the  North,  yet  they  do  exist,  and  must 
be  respected.  It  is,  indeed,  a  strange  thing  here,  among  the 
granite  hills  of  New  Hampshire,  to  speak  of  our  Government,  pre- 
luded by  the  Declaration  of  Independence,  as  interfering  to  put 
down  an  insurrection  for  freedom.  But  unless  we  except  slavery 
fi*om  all  other  State  laws,  and  refuse  to  recognize  it  as  a  de  facto  law 
of  a  State  within  the  limits  of  the  State,  we  cannot  do  otherwise. 
And  if  we  do  make  that  distinction,  we  dissolve  the  Union  by  our 
own  act. 

But  there  are  considerations  it  is  our  duty  to  reflect  upon  and 
give  weight  to.  What  is  an  insurrection  of  slaves  ?  Not  a  ques- 
tion between  freedom  and  money,  as  is  the  case  of  a  fugitive.  It 
is  a  war  of  the  races.  When  that  war  begins,  slaveiy  ends,  or  is 
suspended.  It  is  a  struggle  for  supremacy,  by  the  ordeal,  not  of 
regulated  warfare,  but  of  massacre,  of  epidemic  violence,  and  the 
horrors  of  a  general  uprising  of  millions  of  ignorant,  exasperated 
men,  subject  to  no  law  and  no  control.  If  they  are  defeated,  as 
they  would  be,  their  condition  is  not  improved.  If  they  could  be 
successful,  the  superior,  enlightened  white  race  would  be  extenni- 
nated  or  banished,  —  reduced  to  slaveiy  it  cannot  be,  —  and  those 
vast  regions  given  up  to  such  a  condition  as  four  millions  of  unen- 
lightened and  scarcely  civilized  negroes  would  bring  it  to.  Such  a 
conflict  no  man  ought  to  provoke.  Such  a  catastrophe  all  men 
may  well  join  to  avert.  In  such  a  conflict,  for  myself  I  may  say 
that  not  only  my  technical  duty  under  the  Constitution,  but  my 
sympathies,  would  be  with  my  own  race. 

If  any  legislation  is  necessary  to  prevent  the  instigation  of  such 
violence  by  men  in  the  free  States,  I  think  it  should  be  granted  ; 
not  abridging  freedom  of  speech  and  the  press,  or  infringing  on 
State  rights.  And,  on  the  whole  subject,  especially  since  the 
afijiir  of  John  Brown,  there  is  a  duty  of  explicit  speech  on  the 
part  of  the  North. 

THB   RENDITION   OP   FUGITIVE   SLAVES. 

Our  ancestors  of  New  England,  who  have  taught  the  world  the 
great  lessons  of  freedom,  did  yet  make  this  compromise  with  local 
slavery:  the  fugitives  were  to  be  restored, — not,  to  be  sure,  as 
property,  as  things,  for  that  claim  they  would  not  recognize,  but 
as  persons  owing  service  and  labor  by  the  law  of  a  State.  On 
that  point,  the  Constitution,  to  my  mind,  admits  of  no  other 
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honest  construction.    The  fugitive  from  service  is  to  be  returned, 
aithongh  that  service  be  some  form  of  slavery. 

Let  no  man  attempt  to  exaggerate  the  horror  that  may  attend 
the  rendition  of  the  fugitive.  1  know  the  law  cannot  disciiminate 
between  the  good  master  and  the  brute,  the  old  and  ignorant  and 
repulsive  slave,  and  the  intelligent  and  the  beautiful.  I  know  that 
the  slavery  to  which  the  fugitive  is  returned  is,  by  the  common 
law  of  slavery,  the  absolute  power  of  the  master  over  the  body  of 
his  slave,  subject  only  to  such  restraint  or  responsibility  as,  by 
express  enactment,  the  controling  race  has  chosen  to  prescribe  in 
the  State,  or  may  choose  to  prescribe  hereafter.  I  believe  that 
a  Union  with  slave  States  could  not  now  be  formed,  for  the  first 
time,  as  an  experiment,  on  that  concession.  It  would  be  rejected. 
But  it  is  not  now  a  question  of  adopting  or  rejecting.  It  is  a  ques- 
tion of  perseverence  in  the  Union,  or  its  destruction ;  a  question 
between  the  conservation  of  a  political  system,  and  the  experiment 
of  revolution.  Our  ancestors  made  the  compact,  and  if  the  Union 
can  be  preserved,  we  succeed  to  it.  This  concession  cannot  be 
justified  on  grounds  of  pecuniary  or  other  material  advantages  to 
the  North.  It  must  stand  on  large  moral  considerations,  or  it 
ought  not  to  stand.  If  we  could  erase  it,  and  preserve  the  Union, 
we  ought  to  do  so,  at  any  cost.  If  we  can  commute  for  it,  we 
should  do  so,  at  any  price.  If  not,  then,  as  moral  beings,  we  must 
judge  of  the  Union  as  a  whole,  as  of  every  human  work  and  every 
human  being.  If  as  a  whole  it  is  beneficent  and  useful,  we  are  to 
sustain  it ;  and  if  as  a  whole  it  is  not,  then  we  may  break  it  to 
pieces.  We  must  look  at  the  Constitution  as  we  would  look  at  a 
beautiful  statue.  If  there  is  a  defect  which  we  can  strike  off,  we 
should  do  it.  But  if  the  defect  be  in  grain,  and  cannot  be  removed 
without  the  destruction  of  the  whole,  then,  whether  we  shall  keep 
the  statue  or  break  it  to  pieces,  must  depend  upon  our  judgment  of 
it  as  a  whole.  The  Union  is  the  preserver  of  the  peace  of  a  Conti- 
nent. It  will,  under  our  auspices,  subdue  the  Continent  to  free 
labor,  and  civilize  it  by  free  institutions.  It  is  beneficent  for  the 
world,  beneficent  for  the  white  race,  and  not  less  beneficent, 
perhaps  more  so  than  disunion,  for  the  blacks,  even  with  the 
rendition  of  fugitives  and  the  suppression  of  insurrections.  This 
reasoning  satisfied  the  men  the  world  delights  to  honor,  and  may 
satisfy  us. 

But,  if  the  South  desires  to  effectuate  the  rendition  clause,  they 
must  propose  such  laws  as  can  be  enforced.  The  present  law  can- 
not be  and  ought  not  to  be  effectuated.  With  proper  laws, 
requiring  diligence,  establishing  limitations  of  time,  allowing  com- 
mutation, providing  guaranties  against  abuse,  the  right  can  be  en- 
forced as  well  as  can  be  reasonably  expected  of  a  right  of  that  char- 
acter :  as  well  as  we  can  enforce  extreme  and  odious  rights  of  our 
own  among  ourselves.  They  must  not  expect  any  man  to  give  them 
voluntary  aid,  to  betray  a  fugitive,  or  to  aid  in  his  capture.  They 
must  be  content  with  a  perfunctory,  ofilcial  performance  of  a  pain- 
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ful  duty  by  official  persons  only.  The  magistrates  will  do  their  duty, 
and  the  juries  theirs.  The  executive  officials  will  perform  theirs, 
as  they  perform  the  duties  of  the  scaffi^ld  and  the  cell,  with  averted 
eyes,  perhaps  with  tears.  Mobs  will  be  put  down,  and  forcible 
rescuers  punished.  Every  alleged  fugitive  will  have  the  best  of 
counsel,  gi'atuitously,  and,  if  need  be,  at  the  expense  of  the  State ; 
and  I  hope  my  own  State  will  never  repeal  that  humane  provi- 
sion ;  but  I  trust,  for  the  credit  of  the  Bar,  the  provision  will  be 
unnecessary. 

I  have  done,  now,  with  everything  that  concerns  our  relations 
with  slavery,  as  a  State  institution. 

THE    TSRRITOBIES. 

When  the  Constitution  was  adopted,  the  territories  were  all  con- 
secrated to  freedom.  Acquisition  of  territories  was  not  contem-. 
plated,  nor  deemed  constitutional.  But  they  have  been  acquired, 
to  a  vast  extent,  all  on  the  side  of  the  South,  changing  the  entire 
character  of  the  government  and  the  balance  of  power.  The 
slave  power  has  advanced  from  refusing  to  extend  slavery  as  mat- 
ter of  conscience,  to  claiming  the  right  to  extend  it  as  matter 
of  conscience.  Until  lately,  the  Korth  has  not  held  its  own  on 
this  question.  Every  department  of  the  Government  has  been 
against  freedom  in  the  territories,  and  all  its  policy.  Now,  the 
tide  is  turned.  Of  the  existing  territories.  Slavery  has  probably  got 
all  it  will  ever  get.  The  popular  vote  has  declared  for  their  free- 
dom, and  the  issue  of  the  Kansas  struggle  is  probably  decisive;  so 
long,  certainly,  as  we  can  keep  an  administration  that  shall  be 
active  on  the  side  of  freedom. 

But,  at  this  moment,  the  defeated  party  is  seeking  to  obtain, 
under  the  threat  of  secession,  what  no  victory  could  have  given 
them, — a  change  in  the  Constitution,  establishing  slavery  south 
of  36°  30'  in  all  present  and  future  territories.  Sir.  Crittenden's 
original  proposition  was  to  that  effiect,  and  the  amendment  was 
only  to  put  Its  meaning  beyond  dispute,  and  was  accepted  by  him 
as  merely  declaratory.  It  provides  that  all  territory  hereafter  ac- 
acquired  by  the  United  States  shall  be  subject  to  slavery  by  law, 
whatever  the  people  of  the  territory  may  wish,  whatever  Congress 
may  wish,  whatever  the  nation  from  which  we  obtain  it  may  wish. 
And  not  only  so,  but  Congress  is  to  turn  itself  into  a  slave-making 
power,  and  build  up  slave  codes  for  the  territories,  which  it  has 
never  done  to  this  hour;  and  also,  when  one  of  these  slave  terri- 
tories has  enough  population  for  one  member  of  Congress,  it  has 
a  right  to  be  a  State.  It  changes  the  Republic  of  North  America 
from  a  non-slaveholding  Republic  to  a  slaveholding  Republic. 

A  plausible  suggestion  has  been  put  forward,  that  we  may 
accept  the  Crittenden  proposal,  and  guard  against  it^  by  providing 
that  no  territory  shall  be  acquired,  except  by  a  vote  of  two-thirds 
of  the  States  or  Senate.  liut  the  war  power  carries  with  it^  of 
necessity,  the  power  to  seize  and  hold  territory.    Great  imperial 
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necessities  will  override  or  evade  this  mere  paper  security.  In 
accepting  it,  yon  let  it  admit  a  certain  danger,  and  provide  an  uncer- 
tain safeguaid ;  yon  take  a  sure  poison  and  an  untried  antidote. 

It  is  too  far  into  the  night  for  me  to  argue  these  propositions 
now.  It  is  enough  to  say  that  we  cannot  accept  any  propo- 
sitions which  grant  new  powers  to  slavery,  whether  from  Mr.  Crit- 
tenden or  Mr.  Guthrie,  or  from  whomever  else,  for  two  reasons. 
jFirst  —  They  are  offered  as  the  terms  on  which  they  will  forbear 
revolution,  and  the  people  may  be  permitted  to  carry  on  the 
government.  Second — They  grant  new  rights  and  powers  to 
slavery. 

As  these  proposals  will  take  new  forms  daily,  I  ask  leave  to  sug* 
gest  a  few  plain  propositions,  with  which  to  meet  them  all. 

First  We  will  concede  no  new  right,  power,  or  recognition  to 
slavery,  whether  political  or  territorial,  whatever  may  be  the  con- 
sequences of  refusal. 

Second.  We  will  not  bargain  for  the  right  to  carry  on  the 
government,  whatever  may  be  the  terms  of  the  purchase. 

Third.  Any  measures  not  justly  liable  to  either  of  these  objec- 
tions, but  addressed  to  those  fears  and  suspicions  which  do  exist  at 
the  South  and  are  the  sus^nance  of  the  revolution,  it  is  our  duty 
to  offer. 

Fourth.  Our  recognized  duties  to  slavery  under  the  present 
Constitution  must  be  &ithfully  performed. 

We  will  not  bargain  for  the  right  to  carry  on  the  government, 
because  it  is  aright  that  cannot  be  bought  and  sold.  It  perishes  in 
the  transfer.  We  will  not  bargain  for  it,  because  the  terms  they 
demand  are  the  surrender  of  some  great  rights  of  freedom  which 
are  not  ours  to  rive,  but  which  we  nold  in  trust  for  a  vast  people 
now  living,  and  hereafter  to  live.  We  will  not  bargain  for  it, 
because  it  will  leave  us  no  government  if  we  pay  the  price.  It 
will  leave  only  a  Constitution,  which  will  be  a  government,  indeed, 
when  wielded  against  us,  but  only  a  voluntary  league,  when  sought 
to  be  wielded  in  our  favor. 

We  will  grant  no  new  right,  power,  or  recognition  to  slavery, 
whether  political  or  territorial.  Are  not  the  concessions  of  the 
present  Constitution  quite  as  much  as  the  moral  sense  of  the  North 
can  sustain? — quite  as  many  as  can  be  executed?  If  we  make 
more,  we  shall  be  voluntarily  and  wilfully  sinners  against  right  and 
dnty,  and  with  the  additional  -ignominy  of  doing  it  either  from 
fear  or  from  the  mercenary  motive  of  an  undue  love  of  material 
prosperity.  But  even  that  would  be  a  delusion.  We  are  at  a  time 
when  we  may  sajr,  without  irreverence  or  a  tempting  of  Provi- 
dence, that  duty  is  ours,  the  results  are  —  elsewhere.  We  know 
that  the  course  of  honor  is  always  the  course  of  ultimate  good 
policy.  We  hope  it  will  also  be  the  course  of  immediate  safety 
andpeace. 

We  will  do  all  we  can  do  for  conciliation,  and  to  remove  fears 
and  suspicions.     Above  all,  we  may  and  must  avoid  an  unre- 
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strained  Bpoech.  Mere  dentin<nation  of  slavery,  where  not  neces- 
sary for  the  subject  in  debate,  and  for  practical  purposes  of  legis- 
lation, is  not  to  be  defended  in  aiich  a  confederacy  as  ours,  made 
with  slave  Stntes,  recognized  aa  euch.  We  must  remember  that  our 
brethren  at  the  South  have  a  fearful  problem  to  deal  with,  demand- 
ing our  sympathy  and  forbearance ;  and  I  believe  they  may  rely 
upon  receiving  them,  if  they  do  not  attempt  to  press  slavery  upon 
the  nation,  territorially  or  politically.  I  have  never  been  willing, 
when  abroad,  to  accept  a  compliment  at  the  expense  of  my  coun- 
try, and  of  truth,  as  one  entirely  disconnected  from  slavery.  No 
man  who  acts  under  our  Constitution,  whether  as  a  voter  or  an 
officer,  in  State  or  national  affiiirs,  has  a  right  to  that  position. 
We  are,  to  a  limited  and  defined  extent,  and  in  a  qualified  man- 
ner, it  is  true,  yet  we  are  complicated  with  slavery.  Our  govern- 
ment is  to  put  down  insurrections  and  return  fugitives,  and  to 
allow  a  slave  basis  of  representation,  and  to  recognize  and  enforce 
slave  laws  within  the  slave  States.  We  ought,  manfully,  though 
with  regret,  and  with  full  admission  of  the  evil  and  the  wrong,  to 
accept  our  share  of  the  responsibility  and  the  reproach.  But  we 
ought  the  rather,  and  may,  with  the  more  right  and  title,  refuse 
all  further  compromises  and  concessions,  and  take  our  share  of  the 
responsibility  of  refusal.  I  expect  to  take  the  share  that  falls 
to  me. 

Gentlemen,  citizens  of  New  Hamphire,  you  are  soon  to  have  an 
election,  and  this  I  understand  is  the  first  of  a  series  of  meetings 
to  prepare  for  the  contest, — we  may  hopefully  say,  the  victory. 
Let  the  trumpet  that  calls  from  the  hills  the  first  note  after  the 
'  inauguration  of  our  President,  give  no  uncert^n  sound  I  May 
you  sustain,  by  a  cheering  approval,  your  Senators  and  Represen- 
tatives who  have  deserved  so  well  at  your  hands!  When  Demo- 
cracy meant  Republicanism,  you  were  its  Gibraltar  at  the  Nonli. 
Kow  that  RepuDlicanism  is  the  name  for  Republicanism,  be  its 
Gibraltar  atUI! 
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throaghoat  the  world  felt  when  it  heard 
reeound  the  first  blow  struck  against  its 
sapremacy  in  this  land.  The  unanimous 
senliment  that  forgot  partj,  thoqght  only 
of  the  country,  gave  men  and  treasure 
without  stint^  and  acoompanied  with  mill- 
ions of  acclamations  the  march  of  these 
troops  to  the  field.  That  sentiment  re- 
mains among  the  soldiers  unchangedr—only 
deepened,  confirmed.  Have .  you  changed  ? 
Are  we  no  longer  your  representatives  ? 

If  you  have  changed,  ^hat  are  yonr 
Masone  ?  We  desire  lo  know  them.  The 
sooner  the  better.  We  have  looked  in  vain 
to  your  public  discussions  for  any  consist- 
ent ground  of  opposition  to  this  war,  for 
anything  that  will  beai:  the  light. 

Is  it  the  doctrine  of  peaceable  secession, 
that  treason,  assuming  the  garb  of  States 


Rights  Democracy,  put  forth  ?    Is  it  the  gumeut,  turn  our  backs  upon  it,  as  traitors 


right  of  revolution,  or  of  separate  nation- 


And  It  is  papetual.  There  is  no  limita- 
tion of  the  duration  of  our  national  life; 
there  is  no  provision  for  its  destruction- 
only  for  its  renewal,  for  its  duration  to  the 
end  of  time.  And  woe  be  to  those  who 
would  attempt  this  national  life,  who  would 
destroy  this  nation ! 

These  are  the  cardinal  doctrines  of 
States  Rights  Democracy.  There  is  in 
them  no  furtive  or  sinister  glance  towards 
the  morbid  and  suicidal  teachings  of  seces- 
sion. Firm  in  their  great  ofiice  of  protect- 
ing the  mass  of  sovereignty  reserved  to 
the  States,  th^y  yield  to  the  National  Gov- 
ernment every  jnst  support;  and  their  eyes 
turned  steadily  upon  it  in  these  great  hours 
of  its  trial,  are  clear  with  truth  and 
fidelity. 

Let  us,  however,  for  the  sake  of  the  ar- 


and  semi -traitors  do,  looking  ineverydi- 


all ty,  that  a  ontde  radicalism  was  willing:,  I rection  but  that  to  which  loyalty  points. 
when  the  outbreak  occurred,  to  eoncede,  Suppose  that  the  bond-  between  these 
and  bid  the  revolting  States  go  in  peace  ?' States  is  but  that  of  a  treaty  of  amity  and 
Has  the  length  or  tbe  cost  of  the  war  chaa-joemmerte  between  Htates,  as  independent 
ged  you?  Has  the  destruction  of  slavery,  by  i  as  England  and  Kraace.  And  is  not  anv 
the  application  of  the  laws  of  war,  chilled  attempt  to  recede  from  such  a  treaty  prior 


your  ardor  ? 

Let  us  briefly  consider  .a  11  tiiese : 
.  JE<*irstv  tlus  puerility  of  peaceable  seces^ 
9ion«  I  am.  a  States  Rights  Demiocrat  of 
the  school  of  Thoknas  Jeiferson  and  Nk>hn 
Ht^lor  of  Caroline.  I  shall  figbt:  under  that 
baAoer  aa  long  SiS  I  breathe.  I  shall  always 
go  with  those  who  resist,  oonsolidation, 
wbo.  confine  (the  powers  of  our  National 
Government  to  the  strict  letter  of  its  wdt- 


to  its  period  of  limitation,  or  if  perpetual, 
then  at  any  time,  a  auni3  leUij  a  just  cause 
for  war?  And. would  it  not  be  the  duty  of 
any  nation  thus  injured  to  |ninish  the 
breach  of  faith >  and  to  comp^  a  renewed 
observance  of  treaty  obligations^ 

Suppose  thair.  the  '  Gonstitntioa  of  the 
United  States  As :  more  thai^  >  a  treaty  of 
commerce  aadamity,  tmd  is  a  treaty  of 
perpetual  aUtanoe;.    Do  n(yt  ibe   erime  of 


teuj  charter,  the  Constitution  of  the  United  jinfiraction  ^nd  the  cause  of  war  corres- 
Htates.'  I  hold  thati  Constitution  to  have  pondingly  increase?  Are  these  not  stiii 
been  4he  work  of  the  p€M>ple  of  the  aeveral  I  grafter  if  <  it  ilmounts  to  a'  League  'i  a  Con- 


states, and  I  know  that  by  its  tierms  it  is 
referred  to  the  people  of  the  seveml  States^ 
in  cAO^i^entiAns  or  by  their-  Legislaturea^fbr 
ratificattoa  of  amendments.  From  them,  in 
such  capacity  enly,'the  National  Govern- 
ment derives  its  life..  To  them,  in  such  eapa^ 
city4n  their  caaacity  as  people  of  the  several 
States,  a  returns  irom  time  .to  time,  to. have 
its  life  modified,  renewed. 
•  But  within  these  limits  the  National 
(lovemment  is  supreme.  The  States  are 
not  interposed  between  it  and  the  people, 
in  the  exercise  of  its  legitimate  powers, 
and  cannot  be.  It  coostitates  our  people, 
a  nation.  It  is  as  much  the  dftect  Gov^n- 
mentof  the  people,  of  the  States  as  their 
State  Governments. 


federation  ? 

•  Certainly  you  will  admit  that  it  is  some* 
thing  alofe  than  any  of  these,  .than  nfl 
thete;  and  if  you  do,  what » becomes  of 
peaceable  secession?  It  is  an  absurdity, 
a  chimera.  Turn  yonr  baeks  upon  it,  and 
regard  it  no  longer;  Oast  y6ur '  looks  -  upon 
our  National  Government.  Consult  your 
duiien  in  its  contemplation.  It*  is  more 
than  a  treaty,  a  League,  a  Ccmfederation. 
It  is  a  Government.  It  is  yonr  Govern- 
meniand  mine.  It«waa  made  by  the  peo- 
ple. Its  life  is  theit^  own.>  They  have 
conferred  upon  it  the  right  of  preservation, 
if  need  be,  by  the  stem  laws  of  war.  It 
is  treason  to  resist^  it.  And,  while  the  la\r 
acts  only  on  overt  treason,  beware  also  of 


ihat  fipirtt  of  treason  which,  if  perowted 
in,  will  lead  to  overt  acts. 

If  you  wish  to  study  the  causes  of  a 
pestilence,  go  to  the  place  where  it  began. 
There  joa  will  see  in  naked  and  apparent 
force  the  poisonous  influences  which  orig- 
inated it,  and  which  elsewhere,  though 
more  hidden  and  not  potent  enough  to  have 
broi^t  it  into  existence,  supply  its  food 
and  are  sofBcient  to  maintain  its  deadly 
spread. 

Where,  then,  did  the  doctrine  of  seces- 

6100  originate  ?    In  the  Eastern  Parishes  of 

Soath  Carolina.    Yon  are  aware  that  the 

Constitatioa  of  that  State  gives  to  those 

Parishes,  which  are  mostly  filled  by  slaves,. 

an  undue  proportion  of   the  Legislature, 

and  thus  constitutes  a  virtaal  Aristocracy, 

enabling  it  by  this  property  representation 

(o  doffliuate  over  the  much    larger  white 

population  of  the  Western  portions  of  the 

State.    The  Gh)vemor   is  not  elected  by 

popular  vote^  but  by  the  Legislature.    The 

whole  system  existing  there  is  the  farthest 

removed  from  popular  government  of  any 

in  the  United  States.    And  the  class  that 

roles  there,  though  from  the  fact  of   its 

owning  labor  alHed  by  interest  in  certain 

provinces  of  Federal  legislation  with  De- 

mocracy,haB  never  been  so  in  spirit,  and  has 

always  shown  itself  in  its 'State  legislation 

its  deadly  enemiy. 

At  the  beginning  pf  his  political  career, 
John  C.  Calhoun,  &  man  of  great  intellect, 
but  not  regarded  by  his  neighbors  as  pos- 
sessed oi  high  courage,  c^pn tended  against 
this  class.  He  was  crushed,  and  became 
their  supple  tool,  the  defender  of  their  spe- 
cial privileges  in  the  government  of  his 
State,  the  exponent  oif  their  ideas,  the  rep- 
resentative man  not  only  of  this  aristocratic 
<Jass  in  South  Carolina,  but  of  all  who  af- 
filiated with  tiiem  in  other  States.  He 
perverted  the  true  doctrines  of  States 
lights,  falsely  deducing  from  them  princi- 
ples at  variance  with  l^ose  of  the  fathers, 
and  intended  not  to  check  but  to  destroy 
our  National  Grovemment. 

It  was  in  these  Eastern  Parishes  that  the 
secession  oonspiracy,  instructed  and  com- 
pacted by  the  subtle  brain  ef  Calhoun, 
onginatecL  It  was  there  that  the  first  at- 
tmpt  was  made  to  take  a  State  out  of  the 
Union,  thirty  years  ago;  that  attempt 
which  Jackson  defeated.  It  was  there 
^t  the  first  gnn  was  fired  which  began 
^  war;  there  that  a  slaveholding  AriB- 


tocracy  b^an  this. bloody  eontest  againsi 
Democracy. 

Neither  have  the  seceseioniste  any  proper 
claim  to  the  right  of  revolution.    JSepubli-- 
cans  cannot  reeognise  the  right  to  revola-> 
tionise  a  Oovemment  of   the  people,  to, 
substitute  for  it  a  Government  of  a  class. 
But  if  any  right  of  revolution  can  be  found 
in  popnlai  government' as  sooh,  the  obliga*- 
tion  that  its  freedom  imposes  is  such  that 
revolution  must  only  be  the  last  resort,  not^ 
the  first;   must  wait  tiU  the  safeguards 
that  conserve  the  rights  of  the  minority 
have  been  saeeessively  overieaped,  and  the 
offensive  measures  passed,  before  its  righii 
can  accrue.    £very  right,  every  privile^ge,! 
carries  with  it  and  imposes  a  corresponding' 
duty.    The  corresponding  duty  to  the  right 
and  privilege  of  governmental  liberty,  is. 
this:  that  inasmuch  as  a  free  government i 
dispenses  as  far  as  possible  with    force,  < 
conceding  to  each  individual,  and  to  each  • 
minor  organisation  of  society  within    iter 
limits,  the  largest  liberty  consistent  with : 
the  liberty  of  others,  force  should  only  be 
adopted  when < all  legal  resistance  has  fail*  .1 
ed.    Without  this  obligation,  liberty  de-  • 
stroys  itself,  and  is  mere  anarchy.    Of  all  > 
Governments,  republics  have  the  right  to  . 
be  and  should  be  the  sternest  in  the  en-  -  ^ 
forcement  of  such  mild  political  obligations 
as  their  laws  impose.  « 

Thus  the  secessionists,  by  their  revolt,  > 
not  only  violated  the  law,  but,  tried  with- 
out the  pale  of  law  and  by  abstract  prin- 
ciples^are  guilty  of  the  highest  of  crimes 
against  liberty.    They  do  not  pretend  that  • 
any  measure  was  passed  by  the  General 
Government  impairing  their  rights  under' !|t 
and  we  all  remember  that  the  balance  of 
parties,  .at  the  time  of  the  outbreak,  was 
such  as  to  make  the  passage  of  any  sudi 
measure   imposgible.      If    the   Democratic  • 
party  had,  by  the  violence  of  these  seces- 
sionists, been  demoralised,  divided  and  de*  ■ 
feated,.  there  was  still  a  majority  in  the 
Senate  adverse  to  the  Bepublieans.    The 
resolutions  of.  the  Bepublieans  at  Chicago 
were  greatly  more ''moderate  in  tone  and 
morcr  conservative  than  those  at  Philadel- 
phia in  the«  previous  Presidential  canvass, 
and  the  legislative  measures  in  regard  to 
the  territories  passed,  with  a  Republican 
majority  in  Congress,  in  the  winter  after 
Lincoln's  election,  accorded  with  the  doc- 
trines of,  the  Dou^as  Democracy  rathfer  * 
than  with  those  of  the  Bepublican  party.  1 


On  what,  in  mdi  t  state  of  things  aa  this, 
can  yon  base  a  right  of  reToIaiion  ? 

Certainly  no  member  of  the  Democratic 
party  can  concede  this  right  to  these  se- 
eesstonists.  At  Charleston  we  offered  them 
all  that  onr  principles  would  allow  ns  to 
eont'ede.  We  said  what  we  would  d0|  and 
what  we  would  not  do.  What  we  would 
do  they  declared  to  be  insufficient,  and 
prepared  to  draw  ihe  mmrd.  They  did  more. 
They  endeavored  to  MecA  the  election  of  a 
rresident  by  the  people,  in  order  the  better 
to  inaugurate  disorder  and  rebellion.  And 
they  took  care  that  if  any  President  should 
be  elected  by  the  p^ple,  it  should  be  the 
candidate  of   the  Bepublican  party.     In 


place  a  very  1arg:e  proportion  of  Iheir  nan* 
bers  in  the  field;  that  there  woold  be  do 
slave  insurrections  to  weaken  them;  and 
that  slavery  iu  those  States. would  have  to 
be  broken  up,  to  preserve  the  Union. 

My  readinp;  iu  the  matter  may  l>e  im- 
perfect, but  I  have  yet  to  learn  of  any  for- 
midable or  general  rising  among  negro 
slaves,  after  being  held  for  a  few  genen- 
tions  in  servitude.  The  insurrectioo  in 
Hayti  was  caused  by  an  attempt  to  redact 
the  blacks  to  slavery  after  they  h«d  been 
enfranchised  by  law.  It  was  an  iasorrec* 
tion  of  freemen,  not  of  slaves.  Thoee 
among  us  who  have  such  apprehensioDs  of 
insunection,  will  do  well  to  study  this  in* 


viev^  of  the  legislation  in  regard  to  the  ter-  'stance,  and  in  accordance  with  their  mwi 
rilories,  the  preceding  winter,  and  of  our! oppose  any  attempt  to  return  the  slaves  of 
attitude  at  Charieston,  the  Democratic | rebels,  made  free  by  the  late  proclamation, 
party,  when  the  secessionists  drew  the  { to.  slavery  again.  They  will  thus  aid  id 
sword,  was  as  thoroughly  committed  to  securing  us  from  a  reproduction  of  the 
the  war  as  the  bitt^frest  abolitiouiAt  in  the  bloody  scenes  of  Hayti  within  our  bordos. 


Why  the  South  can  place  the  bulk  of  iti 
white  population  in  the  Held,  is  easily  sees. 
A  few  years  ago  an  ingenious  book.  Help- 


land.    We  took  our  position,  and  I  for  one 

have  seen  no  reason  to  recede  from  it 

As  regards  the  right  of  separate  nation-  .  _ 

fality,  it  can  be  said  to  exist  only  where  a  ;er's  '*  Impending  Crisis,''  was  much  circnli 

nation  has  had  a  previous  separate 'exist-' ted  by  some  perhaps  too  willing  to  blind 
:ence.  The  people  of  this  land  have  al-|  themselves  as  to  the  power  of  the  South, 
iways  been  one  in  nationality,  and  we  The  fallacy  of  this  book  lay  in  this,  thai  it 
llntend  with  the  blessing  of  God  to  preserve  compared  the  pound   crops    and  variooi 

them  so.  other  productions  of  the  North,  which  rep* 

Has  the  length  of  the  war  changed  your  resented  in  great  part  but  the  necessary 

opinion  as  to  its  lustice  and  necessity  ?  consumption  of  our  climate  in  excess  of  the 

Has  its  cost?    Is  not  the  true  economy  to  milder  Southern  latitudes,  with  theagricnl 


fight  it  out  now,  once  and  for  all,  and 
thereby  prevent  forever  its  recurrence? 
Has  the  strength  of  the  South  changed 
your  convictions  ?  Was  that  your  idea,  to 
maintain  the  Union  if  treason  should  prove 
weak,  but  to  yield  its  cause  should  treason 
prove  strong? 
It  is  this  military  strength  of  the  South, 

Ihaaed  as  it  ia  an  davery,  Uiat  has  made  it 
necessary  to  choose  between  Slavery  and 
the  Union ;  and  we  have  decided  accord- 
ingly that  it  shall  n^e  be  the  Union  that 
shall  be  destroyed,  but  it  shaU  be  datfery. 

For  one,  I  anticipated  this  at  the  begin- 
ning of  the  war,  and  expressed  to  friends 
the-  apprehension  founded  on  observation 
in  those  States,  that  the  population  of  the 
more  southern  States,  whose  economical, 
political,  and  social  system  was  more  ex- 
clusively based  on  slavery,  would  be  found, 
hecause  of  their  want  of  industrial  devel- 
opments, peculiarly  disposed  to  war ;  that 
l&eir  system  of  labor  would  allow  them  to 


tural  products  of  the  slave  States;  ind 
from  the  very  great  excess  of  these  spos 
our  side  of  the  balance  sheets  inferred  an 
enormous  superiority  of  wealth  in  the 
North,  whereas  wealth  is  the  excess  of 
production  over  necessary  consumptioii. 
The  hay  crop,  for  instance,  the  boik  of 
which  with  us  is  necessarily  bonsumed  is 
feeding  our  stock  through  long  winters,  irai 
reported  in  full  in  this  work.  But  wfast 
difference  does  it  make;,  in  the  matter  of 
wealth,  whether  the  grass  in  the  fields  hu 
been  cut  by  the  scyUie,  gathered  and  fed 
out  to  the  catUe,  through  the  wioter 
months,  or  whether  it  is  cut  by  the  teeth  of 
the  cattle  themselves,  graved  by  them  io 
months  in  which  in  a  northern  climate  tiie 
fields  are  bound  in  frost  and  snow.  Simi- 
lar reasoning  will  apply  to  our  root  cropi 
and  grain. 

It  requires  hardly  more  than  one-thiid 
of  the  labor,  to  give  a  white  lah<Ming  mu 
a  comfortable  support  in  Ibe  planlatioB 


states  on  tbe  Galf,  that  is  necessary  on 
the 'Lakes.  If  we  consider  the  essentials 
of  food,  clothinfj^y  the  house  and  fuel,  we 
shall  find  that  ihe  amount  and  description 
of  these  required  in  the  southern  family 
make  their  cost  less  than  40  per  cent,  of 
what  is  needed  in  the  North.  The  farther 
soathy  the  more  vegetable  food  and  cotton 
clothing  are  all  that  are  wanted.  The 
farther  north,  the  more  expensive  supplies, 
as  meata  for  food,  and  woolens  for  cloth- 
ing, and  these  in  greater  quantity,  are  re- 
quired. In  the  North  houses  are  buile  sol- 
idly, and  with  a  care  to  resist  the  rigors  of 
(he  climate.  In  the  South  yon  often  find 
even  wealthy  planters  living  in  '*mere 
shells."  The  ease  of  living,  in  shorty  more 
than  compensates  for  any  enervating  influ- 
ence of  the  Southern  climate  on  the  white. 
It  is  from  causes  growing  out  of  the  degra- 
dation of  labor  that  the  masa  of  poor 
whites  in  the  South  care  little  for  comforts 
or  refinements,  or  to  accumulate  wealth. 

It  is  for  these  reasons  that  the  enforced 
labor  of  the  planting  States  is  an  enormous 
source  of  wealth.  An  hour  «or  two  of  the 
negro's  labor  per  day  pays  his  maater  the 
cost  of  his  support  ,  The  rest  of  the  ten, 
twelve,  or  fifteen  hours  of  his  l&bor,  gives 
the  masters  their  wealth — the  incomes 
from  which  come  the  high  salaries  that  the 
white  employees  of  the  South  receive,  and 
the  diapenaation  of  which  makes  the  own- 
ers of  slaves  the  ruling  class. 

The  power  of  such  a  social  and  political 
system  applied  in  war  is  at  once  seen.  The 
slave  labor  is  sntficient  to  spstain  in  ease 
the  entire  population.  Nearly  the  whole 
white  population,  capable  of  bearing  arms, 
can  be  put  into  the  field,  and  with  much 
less  violence  to  its  habits  than  military 
service  brin^  in  the  case  of  a  .people  of 
high  industrial  civilization.  Had  the  se- 
ceding States  half  our  numbers,  had  the 
character  of  its  people  less  passion  and 
more  persistence,  it  could  with  its  ports 
open«  fight  us  evenly  for  many  years. 


us  the  strength  of  the  rebellion,  make  it  all 
the  more  imperative  that  we  put  forth  all 
the  power  that  our  resources,  and  ihe  laws 
of  uHtr,  g5 ve  us  to  prevent  its  success.  Thev 
show  us  what  kind  of  a  neighbor  we  shall 
have  if  we  allow  ourselves  to  fail. 

We  mast  look  the  power  and  the  charac- 
ter of  tbe  system  with  which  we  contend 
ia  the  faoe»  in  order  to  know  our  duties  and 


how  to  perform  them.  Otherwise  we  shall 
fail  in  a  contest  with  a  class  which,  through 
years  of  counseling  with  a  view  to  tfts  con- 
test^ has  acquired  unity  of  sentiment  and, 
distinct  purposes.  They  well  understand 
the  nature  of  the  sirnKgle.  We  also  must 
know  ourselves  and  them.  The  .evidences 
are  many  and  plain,  that  it'was  the  spread 
of  Democratic  sentiment  and  the  impulse 
towards  popular  reforms  among  their  own 
people,  which  they  dreaded  most  of  all,  and 
which  they  determined  to  control,  by  sepa- 
ra^ng  themselves  from  the  free  people  of 
the  North 

The  seceding  States  have  thus  far  in 
our  national  history,  shown  no  proficiency 
— ^achieved  no  distinction — ^in  art,  in  litera- 
ture, in  science,  nor  in  the  mechanic  arts. 
Their  great  men  have  been  statesmen  or 
soldiers  only.  Their  system  of  labor  has 
cramped  their  development  in  all  those  di- 
rections which  belong  to  d  high  industrial 
civilization,  and  afford  r  guaranty  of  peace. 
The  nation  they  would  form  would  find  its 
pride  in  war  and  conquest ;  its  men  of  ge- 
nius and  talent  would .  seek  their  career 
only  in  diplomacy  or  arms.  The  masses  of 
its  people  would  remain  what  they  are 
proving  themselves  now,  ignorant  and  will- 
ing instruments.  We  should  resist  the 
creation  of  such  a  state  as  strenuously  as 
We  would  that  of  a  monarchy.  Its  pres* 
cbce  on  our  border  would  require  the  main- 
tenance of  an  army,  whose  yearly  ezpen- 
diture  would  far  exceed  the  interest  of  any 
debt  we  can  incur  in  crushing  this  rebel- 
lion, and  would  operate  to  change  our 
republican  institutiofis  and  imperil  our 
liberties. 

But  these  are  not  the  greatest  dangers 
to  be  feared.  I  cannot  express  my  appre- 
hensions in  any  less  degree  than  by  saying 
at  once  that  it  is  my  deliberate  conviction 
that  the  contest  in  which  we  are  engaged 
is  not  more  a  matter  of  life  and  death 
to  the  South  than  it  is  to  us ;  and  that  we 
have  to-day  to  choose  between  (he  uUer  sup' 


These  considerations,   white  they  show  predion  of  this  rMlion,  or  an  anarcky  wOi  a 


miUion  and  a  half  of  mm  under  arms.  Con- 
cede a  separate  existence  to  the  so-called 
Confederate  States,  and  what  would  be 
the  result  upon  the  States  now  united  un- 
der the  National  Flag?  Can  we  not  read 
the  signs  of  the  times  ?  Are  they  not  so 
plain  that  he  who  runs  may  read  ?  New 
combinations  of  interests,  new  disruptions 
must  ensue^  and  wars  to  which  the  blood 


\ 


and  barthen  of  the  preaeat  are  but  child's  | roan  impels  him  toward  Uie  warm  coantries, 
play,  wars  here  at  home — war  at  your  no^  from  them.  It  is  certain  tliat  some  sys- 
doors.  ^  Item  will  prevail  in   the  South,   employing 

There  is  one  way  by  which  to  prevent  black  labor.  It  is  certain  that  the  capa- 
fhese  evils,  to  make  sure  and  consolidate  all  bility  of  the  nejjTo  for  labor  is  as  inferior 
our  success  as  the  war  proceeds,  and  that  to  that  of  the  white  in  a  northern  climaie, 
is,  to  pluck  away  and  destroy  the  corner-. as  it  is  superior  in  a  Southern,  and  that 
><tone  of  the  superstructure  these  traitors  thus  as  a  laborer  thie  negro  must  seek  the 
endeavor  to  raise,  and  thus  prevent  forever 


the  possibility  of  its  construction. 

It  was   due   to  the  people  of  tlie   loyal 
^lave  States  that  a  faithful  efl'ort  should  bo 


South.  It  is  equally  certain  that  if  he  wishes 
\<x  live  witli  as  little  labor  as  possible,  he 
can  live  more  easily  in  idleness  in  a  South- 
ern climate  than  here.    All  our  knowledge 


made  to  preserve  the  Union  and  the  ato/«^j  of  negroes  leads  us  to  suppose  that  so  far 
of  slavery  as  it  existed  before  the  war.i  from  their  numbers  increasing  ^mong  us  as 
And  such  faithful  effort  was  unquestion!  a  consequence  of  the  abolition  of  5avery 
hbly  made-  As  for  the  rebels  they  never  i  the  contrary  may  be  expected,  and  that 
had  any  rights  in  this  regard  after  they  .many  of  those  who  are  now  among  us,  will 
drew  the  sword.  The  laws  of  war  give  the  •  emigrate  Southward,  when  the  opportuni- 
right  to  decree  emancipation,  and  who  willity  sliall  be  opened  for  them.  Whether  all 
pretend  to  say  that  these  laws  should  be  should  be  oonGdent  in  this  conclusion  or 
more  mildly  construed  and  enforced,  be-  not,  certain  it  is,  that  they  are  rask  who 
f-ause  we  are  dealing  with  traitors  in  arms?  j  are  confident  of  any  other! 
While  there  is  no  direct  provision  in  thel  But  whatever  may  be  our  opinion  as  to 
•  onstitution  for  emancipation,  the  war  pow- 1  the  expediency  of  emancipation  we  are 
or  gives  it,  and  thank  Ood  that  it  does.  • '  bound  as  loyal  men  to  sustain  it,  and  eoery 
Is  there,  however,  one  man  in  tliis  com-  fyQipr  Iwvfal  intcmire  which  our  Governmenl 
munity,  is  there  one  man  of  northern  brain  may  adopt,  to  put  down  this  rebellion.  1 
and  northern  heart,  bred  under  free  insti-  do  not,  for  one,  approve  of  the  employment 
tutions,  wlio  will  feel  no  satisfaction,  will  of  negro  soldiers,  but  I  expect  to  do  what 
tind  it  in  no  sense  whatever  one  of  the  i every  one  should  do,  yield  the  measure  a 
f  ompensatious   of  this   war,  if  the   blood  loyal  support.  •    , 

which  is  poured  out  so  freely  to  presei-ve  .  Parties  should  be  maintained  and  their 
our  national  unity  and  vindicate  the  au-i lawful  check  upon  each  other  is  alwajs 
thority  of  llepublican  Government,  shall  atjifneeded.  But  no  party  should  be  allowed 
\\\Q  same  time  wipe  out  from  our  national  tx)  exists  now,  or  at  any  time,  that  is  not 
scutcheon  the  stain  that  has  (clouded  half  thoroughly  and  unmistakably  loyaL     It  is 


its  bars,  and  furnished  argument  to  the  en- 
emies of  freedom  in  the  old  world  where- 
with to  decry  its  friends  in  the  new  ?  Is 
there  one  man  among  us  who,  whatever 
may  be  his  doubts,  as  to  the  benefit  free- 
dom may  prove  to  the  black  race,  is  not 
willing  to  invoke  the  blessing  of  God  to  go 
with  the  boon  ?  If  there  is  one  such  man, 
let  us  pity  him ! 

There  is  a  consequence  of  emancipation 
much  apprehended,  which,  if  it  occur,  will 
certainly  belie  all  experience  in  regard  to 
the  African,  viz  :  that  there  will  be  a  large 
influx  of  negroes  into  the  Northern  States. 
Tt  is  certain  that  heretofore  the  mass  of 
those  that  have  come  among  us  have  been 
impelled  to  it  by  the  pressure  of  slavery  in 
the  South.  It  is  not  probable  one  in  one 
hundred  of  the  blacks  that  have  come  into 
the  free  Stii  tes  would  have  left  the  South 
of  choice.    The  constitution  of  the  black 


one  thing  to  maintain  parties,  and  another 
to  make  them  factions,  to  destroy  the  Gov- 
ernment; it  is  their  healthy  ofhce  to  invig- 
orate and  preserve.  These  may  bo  truisms, 
but  they  should  be  kept  in  mind.  Xo  man 
should  be  voted  for  who  is  wanting  in  pat- 
riotic and*  loyal  zeal  and  determination 
fully  to  support  the  Government  in  all  nec- 
essary measures,  or  who  countenances  dis- 
loyalty in  others.  The  bane  of  free  Gov- 
ernments has  been  party  violence,  and 
many  of  them  from  this  cause  have  been 
overthrown.  This  is  a  time  in  which  to 
remember  this,  and  to  rise  above  party 
and  look  to  the  country  and  that  alone. 

And  Uus,  too,  is  the  time  in  wkich  to 
summon  up  and  put  in  force  the  qualities 
of  courage  and  endurance,  withoat  which 
no  nation  can  be  great.  Wars  are  more 
often  won  by  plucky  persistence  and^oiri^ 
than  by  aught  else.    Jefferson  Davis  an- 


derstands  this  well,  and  constantly  en- 
deavors to  iospire  his  followers  witfi  this 
spirit.  In  ^  late  speech  he  declared  that 
the  South  had  endured  for  a  year  unflinch- 
ingly the  severest  pressure  of  war,  but  that 
the  North  when  at  length  it  feels  the  pres- 


iliat  oould  do  service  in  the  field,  and  that 
at  thifi  time  they  have  not  to  exceed  250,000 
elective  men  in  the  Confederate  armies- 
Their  States  have  an  enrolled  force,  cones- , 
poudiqg  with  our  hoitfe  guards,  or  three 
months'  men,  (oi:  service  in   tiie  protection 


ure,  at  the  first  touch  of  the  gaff,  shSuws  a  of  their  (;ities  on  the  coast^  and  fbr  police: 

hut   these  are  of  little  avail  to   bear  the. 
bruiit  of  the  wa^. 

.  -A^^ain  tlie  rubeis  now  feel  for  the  first 
time  the  full  iiperatioii  of  the  blockade  in 
depriving  theui  of  wur  supplies.  Tiioy  had' 
at  Uie  beginnings  as  has  any  country,  in  the 
shop#  and  storeliousQi^  of  their  merchants 
and  in  Uieir  homes  supplies  of  cloths  and 
leather  on  hand  sulficieut,  perhaps,  for  a 
year.  These  were  fipproprialed  in>great 
part  for  their  armies  iu  the  field  and  are 
«'f  characl.er  can  only  Le  acquired  by  sac- {now  consumed.  They  are^^almost  out  of 
riticc.  The  life  of  ^nations  is  not  ju  this^ leather  .  and  woolens;  and  without  t)iese, 
respect  diiferont  from  the  life  of  individual  troops  cannot  be  maintained  in  the  field 
men.  *E very  trial  our  people  endure,  every  [without  great  loss  from  sjckness  by  ex- 
posure. The  occaaionfil  pa  ssa4i;e  of  a  ves- 
sel through,  the  blockade  (cannot  prove  suf- 


dispositioD  to  fly  the  ring  I  Do  any  of  you 
feel  this  taunt  ?  Have  any  of  you  felt  this 
disposition?  Washington  couuty  Wiis  first 
settled  by  soldiers  of  the  Kevolution,  and 
&he  ha^  never  failed  yet  to  respond  to  the 
wants  of  the  country  in  men  and  means.— 
Sons  of  the  men  of  18121  (irandsons  of 
the  men  of  the  Revolution !  Is  it  you  who 
will  fail  now?  The  sacrifices  that  they 
ciade  are  we  not  ready  t<>  repeat?  It  ia 
ihe  divine  law  that  all. strength  and  purity' 


sacrifice  we  make,  will  be  returned  to  us  as 
»  nation  a  thousand  fold, 

We  have-  considered  hea-e,  to-pigjit,  the  jticient. to  maintain  gieat  armies  in  the  field, 
power  of  the  South,  and  our  damje^s,  and|     We  must  remember,  too,  that  the  reac- 
hiive  endeavored  to  look  tl^ese,  fuu^'  in.  t)\e  tionaryinfiuenpe  among  us  v^  correspondeil 
face.    Let  us* now,  before  sep**'§Uing,  |dok  toby  a  reactionary  spirit  among  them.  The 
at  some  oi  the   grouncls.of  encouragement.  |  revolt  in  NorUiern  Ueorgia  and  the  moun- 
And  first,  let  us  reuiembei'  that  all  warsitaiii  porti^xos  of  North  Carolina,   are  but 
uf  any  magnitude  are  filled  with  varying 'the  begin  ning  of  what  piust  more  and  more 
success  and  failure,  and  at  intervals  with  { curb  the  power  of  the  rebellion,  as  its  mil- 
.'jcreat  discouragement.    It  is  the  boast,  of [itary    strength    wanes.     The    intercepted 
/England  that  she  is  ready  to  begin  fighting  dispatches  and  letters  of  the  rebel  leaders 
when  those    who   contend   with    her    are  to   their  emissaries  in  Europe,  and  those 
ready  to  quit.     In  alF  her  wars  she  has 'between  tHeir  generals,  and  all  we  know  of 
^jegun  with  blunders  and  failure.     She  has  them,  seem  to  indicate  that  their  strength 
succeeded  nearly  always  in  the  end  by  her  has   passed   its   culminating  point,   while 
sreat  qualities  of  courage  an4  endurance,  ours,  as  we  know,  but  begins  to  culminate. 
J^uccess   in   war  is  a  question  of  physical  Those  who  j^now  the  character  of  the  peo- 
ple of  the  seceding   States,  know  that  the 
rebellion  when  it  ends  will  probably  end  as 
suddenly    as    it  %egan.     A    single    great 
Union  victory  would,  to-day,  cause   it  t<» 
tremble  throughout  with  throes  of  dissolu- 
tion. 

But  let  us  still  look  to  our  own  strength 
and  determination  for  success,  for  it  is  im- 
possible that  they  can  long  maintain  their 
unholy  cause  if  we  put  forth  our  power  and 
persevere. 

And,  my  friends,  to  conclude,  if  we  can- 
not attain  success,  let  us  at  least  deserve 
it  If  we  are  to  yield,  if  we  are  to  behold 
a  new  nation  established  on  this  Continent 
with  slavery  as  its  corner  stone,  with  its 
people  in  ignorance,  and  wielded  by  the 


and  moral  exhaustion:  physical  exhaus- 
tion by  the  loss  of  men  and  material; 
moral  exhaustion  by  the  demoralization  of 
defeat. 

We  have  acquired  a  large  portion  of  the 
territory  of  the  seceding  States ;  but  that 
we  have  no  more,  proves  nothing  against 
•Air  speedy  success.  Kussia  became  ex- 
hausted at  Sebastopol,  and  made  an  igno- 
minioas  peace,  when  the  allies  had  hardly 
penetrated  a  day's  ride  into  her  territory. 

The  rebels  are  now  for  the  first  time, 
!<ince  their  conscription,  feeling  sorely  the 
need  of  men.  I  am  informed  by  Southern 
(■nion  men,  well  able  to  judge,  that  the  se 
ceding  population  had  not  in  all  at  the  be- 
inning  of  the  war  to  exceed  500,000  men 
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strong  hand  of  a  militarj  aristocracy  for 

Sarposes  of  aggression  and  conquest,  and 
1  turbulent  and  formidable  and  eternal  an- 
tagonism with  the  free  industrial  democracy 
who  have  supposed  that  this  land  was  a 
heritage  given  them  of  Ood;  if  this  must 
be,  let  not  yon  nor  I  be  found  in  the  number 
of  those  who  did  not  exert  all  their  influ- 
ence and  all  their  powers  to  prevent  it. 
When  our  soldiers  return,  what  will  be  their 
feeling  towards  these  men,  who,  having  first 
joined  in  the  millions  of  acclamations  which 
attended  their  march  to  the  field,  then 
turned  against  them,  decried  their  motives, 
sneered  at  their  efforts,  had  only  denuncia- 
tions of  the  war  and  complaints  of  its 
burthens,  discouraged  enlistments,  encour- 
aged desertions,  knelt  to  armed  treason, 
offered  tribute  to  it,  invited  its  rule,  and 
only  rose  from  this  despicable  attitude 
when  it  had  utterly  spumed  their  abject 
proffer.  What  the  feeling  of  our  volun- 
teers will  be  yon  may  discern  .now,  as  you 
see  them  in  the  field,  turning  to  send  one 
curse  back  upon  the  traitors  at  home  before 
grasping  their  muskete  to  march  against 
the  traitors  in  their  front. 

May  Gk>d  change  the  hearte  of  these 
men,  inspire  them  again  with  loyalty,  pa- 
triotism, and  that  spirit  of  sacrifice  in  fa- 
v6r  of  freedom  which  can  alone  make 
worthy  of  it    Bat  if  they  will  not  change, 


if  they  will  still  persist  in  aiding  the  ene* 
mies  of  our  national  life — the  enemies  of 
human  progress  itself — then  I  pray  equally 
that  by  some  means,  by  any  means,  thej 
may  in  the  vengeance  of  Grod  be  drifen 
from  our  borders— yes,  if  need  be,  scourged 
from  the  face  of  the  earth.  And  I  tell  you 
that  the  one  sole  satisfaction  there  is  io 
looking  forward  to  the^  troubles  they  would 
bring  upon  us,  is  that  when  they  begin 
their  treasonable  work  openly  we  shall  at 
least  be  able  to  get  at  them  with  arms  in 
our  hands.  I  would  rather  to-day  figbt 
them  than  fight  the  rebels  who  follow  Jef- 
ferson Davis.  They,  at  least,  are  true  to 
a  bad  cause.  These  men  are  true  to  no 
cause,  and  can  be  true  to  none.  They  are 
pure  gangrene  on  the  body  politic,  for 
which  the  sharpest  are  the  only  remedies 
—caustic  and  steel.  Apply  Uie  caustic 
whenever  they  show  a  disloyal  symptom, 
and  stand  always  ready,  if  violated  lav 
require  it,  to  give  them  the  steel  \ 

f  In  oar  report,  the  **  cheers,*' "applause," 
ftc,  are  left  out,  but  the  audience  often 
made  manifestations  of  great  satisfactioo', 
otherwise  there  was  almost  breathless  si- 
lence. At  the  close  three  thuildering  cheers 
were  gireii  **  for  Col.  Smith,**  and  three  "for 
the  array.*'-r-Ed.  Beg.  ] 
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LETTER. 


My  dear  Sir,  —  In  compliance  with  your  sugges- 
tion, I  venture  to  put  in  the  form  of  a  letter  a  few 
thoughts  upon  the  subject  of  our  conversation  a 
few  days  since.  I  must  write  with  the  pressure  of 
other  duties  upon  me ;  but  I  will  not  say,  without  re- 
flection. No  thoughtful  man,  at  a  time  like  this,  could 
have  failed  to  reflect  upon  the  interests  of  his  coun- 
try, and  the  duty  he  owed  to  it.  For  brevity's  sake,  I 
must  state  conclusions  rather  than  arguments.  You 
wished  for  my  opinions,  and  I  give  them  frankly. 

The  first  question  which  honest  men  are  now  ask- 
ing themselves  is,  What  may  fairly  be  required  of 
us  1  and  the  second  is.  What  may  we  fairly  require 
of  others'? 

This  much  may  be  fairly  required  of  us,  citizens  of 
Massachusetts,  —  that  we  should  be  thoroughly  loyal 
to  the  Union,  if  we  mean  to  preserve  it ;  and  faithful  to 
the  Constitution,  if  we  mean  to  uphold  and  enforce  it. 
We  cannot,  in  common  honesty,  insist  that  others  shall 
do  what  we  are  not  ready  to  do  ourselves.  In  this 
great  controversy,  which  has  already  assumed  the  form 


of  civil  war,  there  is  but  one  issue  to  be  settled ;  and 
that  is,  whether  the  Constitution  and  laws  of  the 
United  States  are,  and  are  to  be,  the  supreme  law  of 
the  land.  Do  we  mean  to  accept  that  issue,  and  abide 
by  it,  now  and  hereafter  1  That  is  a  plain  question,  to 
which  we  are  bound  in  all  frankness  to  give  a  plain 
answer.  If  we  say,  "  Yes,  God  helping  us,  we  do," 
then  our  obvious  duty,  I  submit,  is  to  examine  our- 
selves, and,  if  we  have  been  in  error,  to  correct  it  If 
there  are  laws  upon  our  statute-book,  which,  in  the 
letter  or  the  spirit^  conflict  with  the  Constitution  and 
laws  of  the  Union,  we  ought  promptly  to  repeal  them. 
A  word  as  to  the  fair  mode  of  looking  at  these  sta- 
tutes ;  for  every  thing  depends  upon  the  way  of  putting 
things.  It  is  not  to  see  whether,  by  any  possible  inge- 
nuity of  construction,  they  can  be  held  not  to  violate 
the  letter  of  the  Constitution  or  laws  of  the  United 
States.  There  is  a  mode  of  testing  the  constitutionality 
of  a  statute  which  is  oflFensive  to  good  sense.  It  is  to 
overlook  its  obvious  design  in  the  search  of  some  re- 
mote possible  contingency  in  which  it  may  be  valid ;  to 
emasculate  a  statute  in  order  to  give  it  validity,  take  out 
the  very  breath  of  its  life,  and  then  say  the  body  is  very 
quiet  and  harmless.  Judicial  tribunals  must  some- 
times measure  the  exact  legal  force  of  a  penal  statute  ; 
weigh  it  in  scales  which  the  weight  of  a  feather  may 
turn.  But  these  statutes  touch  the  domain  of  public 
law,  affect  the  interests  of  States ;  and  their  validity 
will  be  settled  by  statesmen  and  jurists  and  the  people 
at  large,  not  by  any  refinements  of  construction,  but 


upon  their  general  and  obvious  scope,  purpose,  and 
spirit 

A  single  suggestion  as  to  the  proper  time  for  re- 
vising these  laws.  If  it  is  right  to  revise  them,  now 
is  the  time.  "  Now  "  is  always  the  seasonable  time  to 
do  right.  If  the  revision  can  ever  do  any  good,  it  is 
now.  The  intimation,  that  we  shall  be  thought  to 
have  acted  under  a  threat,  has  no  foundation  in  fact ; 
nor  is  it  of  the  least  moment  if  it  had.  The  man 
who  fears  to  do  right  lest  his  motives  be  misconstrued 
becomes  a  coward  to  avoid  being  thought  one,  and 
loses  his  self-respect  to  win  the  respect  of  others. 

You  have  known,  my  dear  sir,  that  I  fully  sympa- 
thize with  the  people  of  Massachusetts  in  their  just 
and  righteous  aversion  to  the  Fugitive-slave  Law  of 
1850.  It  was  industriously  meant  to  be  offensive.  I 
have  never  seen  the  man  in  this  Commonwealth,  who, 
whatever  his  opinion  of  its  validity,  did  not  regard  it 
as  unnecessarily  harsh  and  rigorous.  It  fails  of  effect 
from  its  great  severity.  Nay,  I  should  go  further,  and 
should  not  hesitate  to  say,  were  I  not  concluded  by 
judicial  authority,  that  the  law,  in  many  of  its  essen- 
tial features,  is  in  conflict  with  the  Constitution  of  the 
United  States.  Never  has  a  constitutional  provision 
been  so  tortured  by  judicial  construction  as  that  clause 
in  relation  to  fugitives  from  service.  But  the  law  has 
been  held  valid  by  those  who  had  the  rightful  power 
to  pass  upon  its  validity ;  and,  as  a  good  citizen,  I  must 
bow  to  its  authority.  My  oath  does  not  restrict  me  to 
the  support  of  the  Constitution  "  as  I  understand  it." 


With  these  feelings  and  convictions  in  relation  to 
the  Fugitive-slave  Law  of  1850,  I  have,  nevertheless, 
always  been  of  the  opinion,  that  every  attempt  to  soften 
the  rigor  of  the  law,  to  supply  its  defects,  to  relieve 
its  injustice,  or  to  obstruct  its  operation,  by  State  legis- 
lation, would  be  utterly  vain  and  futile.  It  is  only 
kicking  against  the  pricks.  The  wise  and  prudent 
thing  would  have  been,  to  have  waited  until  we  had 
power  to  soften  the  rigors  of  the  law  on  the  spot  of 
its  origin,  in  the  place  of  its  birth.  In  that  effort  we 
should  have  had  the  aid  of  wise  and  good  men  in  all 
parts  of  the  cotmtry. 

We  are  held  in  double  trust  We  are  not  only  citi- 
zens of  Massachusetts,  but  of  the  United  States.  The 
people  framed  the  Constitutions  of  both. 

The  government  of  the  United  States  acts,  not 
upon  the  State,  nor  upon  us  as  citizens  of  the 
State,  but  upon  us  as  citizens  of  the  United  States. 
The  Constitution  of  the  United  States,  and  the 
laws  made  under  it,  are  our  supreme  law,  —  the 
supreme  law  of  the  land ;  and  the  judges  in  every 
State  are  bound  by  them,  "  any  thing  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  not- 
withstanding." No  human  ingenuity  can  contrive  a 
State  law  or  ordinance  which  can  defeat,  or  fairly 
shield  us  from,  a  law  of  the  United  States,  which  the 
courts  of  the  United  States  have  declared  to  be  valid. 
I  speak  not  of  what  may  be  done  by  indirection,  but 
of  the  fair,  legitimate  effect  of  the  State  law.  The 
greater  its  apparent  strength,  the  greater  would  be  its 


real  weakness.     These  are  plain,  and,  to  the  legal 
mind,  obvious  truths. 

In  the  light  of  them,  let  us  look  at  the  statutes  of 
which  complaint  is  made.  I  have  not  the  slightest 
disposition  to  exaggerate  their  faults.  I  cordially  re- 
spect the  spirit  of  humanity  and  the  love  of  the  old 
common-law  muniments  of  freedom  which  character- 
ize them. 

There  is  no  doubt,  also,  that,  in  a  legal  view,  very 
imdue  importance  has  been  attached  to  them  by  wor- 
thy citizens  of  other  States  as  well  as  our  own. 

In  considering  these  statutes,  statesmen  even  seem 
to  have  lost  sight  of  the  distribution  of  powers  under 
our' written  constitutions  and  frames  of  government, 
and  the  relation  of  the  judicial  to  the  legislative  de- 
partment An  act  of  Parliament  is  a  law.  An  act  of 
our  Legislature  may  or  may  not  be  a  law.  It  is  not  a 
law  if  held  to  be  invalid  by  the  judicial  department ; 
and  it  must  be  so  held  if  in  conflict  with  the  Consti- 
tution of  the  State,  or  the  Constitution  and  laws  of 
the  United  States. 

Now,  there  never  has  been  a  day  or  an  hour  in 
Massachusetts,  when  the  arrest  of  any  fugitive  from 
service  has  been  obstructed  by  any  law  of  Massachu- 
setts ;  that  is,  by  any  statute  recognized  and  enforced 
by  its  judicial  tribunals. 

May  I  not  be  pardoned  for  saying  that  there  is  not 
a  State  in  the  Union  whose  judiciary  has  been  more 
faithful  to  the  Constitution  of  the  United  States  than 
our  own  ?  —  upholding  the  laws  made  under  that  Con- 
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stitution,  when  God  only  knew  how  bitter  was  the 
struggle  between  the  man  and  the  magistrate.  By  no 
law  or  judicial  decree  of  the  Commonwealth  have  the 
rights  of  any  one  master,  in  any  one  case,  been  in 
the  least  degree  impaired.  Nor  could  they  be  to-day, 
unless  we  suppose  (what  the  history  of  the  State  does 
not  authorize  us  to  suppose)  that  the  judicial  depart- 
ment will  be  false  to  its  duty.  I  am  speaking  now  of 
the  legal,  and  not  the  moral,  aspect  of  the  case. 

Nor  can  the  Commonwealth  be  justly  said  to  have 
been  guilty  of  any  breach  of  the  national  "  compact," 
if  that  word  can  be  fitly  applied  to  the  Constitution  of 
the  United  States.  There  clearly  could  be  no  breach 
of  the  compact  by  an  act  of  the  Legislature  which  was 
not  upheld  by  its  judicial  and  supported  by  its  execu- 
tive department. 

To  say  that  the  State  of  Massachusetts  has,  by  her 
legislation,  broken  the  Constitution  of  the  United 
States,  is,  with  great  deference,  a  contradiction  in 
terms.  As  matter  of  law,  the  thing  is  impossible; 
for  a  conflict  of  the  statute  of  a  State  with  the  Con- 
stitution or  laws  of  the  United  States  brings  the  sta- 
tute directly  under  the  cognizance  of  the  Federal 
judiciary,  by  whose  action  it  is  at  once  shorn  of  its 
power. 

The  word  "  compact "  is  not  applicable  to  the  Con- 
stitution of  the  United  States.  The  Constitution  is  not 
a  compact  between  the  States,  or  the  people  of  the 
several  States.  It  is  a  frame  of  governments  ordained 
and  established  by  "  the  people  of  the  United  States ; 
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of  limited  sphere  it  may  be,  but  in  that  sphere  su* 
preme.  The  statute  passed  by  a  State  Legislature  in 
conflict  with  that  Constitution  is  itself  broken  by  the 
collision,  and  not  the  Constitution,  —  the  hammer, 
and  not  the  anvil. 

This  is  not,  my  dear  sir,  mere  verbal  criticism,  but 
matter  of  vital  principle ;  for  it  is,  as  you  well  know, 
upon  the  double  ground  that  the  Constitution  is  a 
compact  which  a  State  is  capable  in  law  of  breaking, 
and  that  the  statutes  of  Massachusetts  and  of  other 
Free  States  are  breaches  of  the  compact,  that  Southern 
statesmen  attempt  to  justify  secession.  That  Consti- 
tution is  not  a  fragile  compact,  but  an  infrangible 
government.  If  such  statutes  exist,  they  are  only 
futile  attempts  to  do  what,  by  law  or  ordinance,  a 
State  cannot  do,  —  abrogate  or  impair  a  law  para- 
mount to  its  own.  The  moment  the  conflict  is  seen, 
the  statute  disappears.  There  is  nothing  left  but 
written  or  printed  words,  signifying  nothing,  eff'ecting 
nothing. 

If  these  views  are  sound,  the  retention  upon  our 
statute-book  of  any  provisions  which  tend  to  obstruct 
or  defeat  the  Fugitive-slave  Law,  or  mitigate  its  rigors, 
is  an  idle  ceremony.  If  they  cannot  do  this,  they  are 
useless ;  if  they  can  do  it,  they  are  void.  Before  they 
can  do  it,  you  must  omit  from  the  Constitution  of  the 
United  States,  which  you  print  with  your  statutes, 
these  solemn  provisions:  — 

"  This  Constitution  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof  .  .  . 
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shall  be  the  supreme  law  of  the  land ;  and  the  judges 
of  every  State  shall  be  bound  thereby,  any  thing  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." 

"  The  judicial  power  (of  the  United  States)  shall 
extend  to  all  cases,  in  law  or  equity,  arising  under  the 
Constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their 
authority." 

In  the  examination  of  our  statutes  which  have  rela- 
tion to  fugitives  from  service,  I  have  found  but  one 
provision,  which,  as  matter  of  strict  law,  appears 
to  me  to  be  in  conflict  with  the  Constitution  and 
laws  of  the  United  States.  That  is  in  the  19th, 
20th,  and  21st  sects,  of  chap.  144  of  the  Gene- 
ral Statutes.  If,  by  the  fair  construction  of  these 
sections,  the  court  to  whom  a  writ  of  habeas  corpus 
is  returnable,  must  or  may,  Avhen  it  appears  by  the 
return  that  the  person  whose  restraint  is  in  question 
is  claimed  as  a  fugitive  from  ser\ice,  proceed  to  try 
the  issues  of  fact,  although  it  also  appears  that  the 
prisoner  was  in  the  custody  of  the  marshal  of  the 
United  States  or  his  deputy,  under  a  warrant  or  cer- 
tificate duly  issued,  the  validity  of  the  provisions 
cannot,  in  my  judgment,  be  maintained ;  and  this, 
I  think,  is  the  fair,  though,  I  will  not  say,  necessary 
construction  of  these  sections.  The  ground  upon 
which  they  may  perhaps  be  maintained  is,  that  the 
custody  of  the  marshal,  under  the  warrant,  constitutes 
an  implied  exception  to  the  statute.     But,  if  this  con- 
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struction  were  adopted,  it  is  obvious  the  law  would 
be  of  little  practical  value  to  the  fugitive.  It  is  made 
valid  by  taking  from  it  its  effective  force  in  the  only 
cases  likely  to  arise. 

The  object  of  these  provisions  is  to  give  to  the 
alleged  fugitive  from  service  the  trial  by  jury,  which 
is  not  secured  by  the  law  of  the  United  States.  If 
the  provision  was  valid  and  effectual,  I  frankly  say,  I 
would  not  repeal  it :  I  would  rather  imbed  it  in  the 
Constitution  of  the  Commonwealth.  But  it  is  ineflfec- 
tual  under  the  law  as  decided.  No  judge  could 
enforce  it,  so  as  to  take  the  prisoner  from  the  custody 
of  the  marshal,  and  try  the  issues  of  fact,  who  is 
faithful  to  his  duty,  and  the  laws  of  which  he  is  the 
servant. 

I  cannot  assent  to  the  construction  of  the  sixty-second 
section  of  this  law,  which  holds  that  a  person  honestly 
claiming  his  slave  may  be  subjected  to  an  ignominious 
punishment  by  a  misapprehension  or  mistake  of  his 
rights,  or  a  failure  to  maintain  them.  Applying  to  this 
section  the  settled  rules  of  construction  for  criminal  or 
penal  statutes,  such  result,  I  respectfully  submit,  can- 
not be  reached.  It  is  the  removal  of  a  person  from  the 
Commonwealth  who  is  not  held  to  labor  or  service,  on 
"  the  pretence''  that  he  is  so  held  to  labor  or  service, 
or  "  with  the  intent  to  subject  him  "  to  labor  or  service 
not  due,  that  is  made  an  offence  under  the  statute. 
It  is  the  holding-out  of  a  false  claim,  a  pretence,  and 
the  intent  to  subject  one  to  service  not  due,  which  the 
statute  punishes.     Yet  as  jurists,  for  whom  we  all  have 
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profound  respect,  seem  to  think  the  statute  suscep- 
tible of  another  construction,  and  as  the  meaning  of 
all  penal  statutes  should  be  as  free  from  doubt  as  pos- 
sible, the  section  should  be  so  amended  as  to  render 
it  certain  that  it  applies  only  to  claims  made  in  bad 
faith,  falsely  made. 

Nor  do  I  understand,  that,  under  the  sixty-fourth 
and  sixty-fifth  sections  of  this  statute,  the  volunteer 
militia  of  the  Commonwealth  cannot  be  used  to  pro- 
tect the  officers  of  the  United  States,  in  the  streets 
of  our  towns  and  cities,  from  lawless  violence.  The 
volunteer  militia  are  not  to  act  in  any  manner  in  "  the 
seizure,  detention,  or  rendition,"  of  a  fugitive  from 
ser\dce ;  but  they  may  do,  nay,  more,  must  do,  under 
the  statutes,  exactly  what  they  did  in  the  Burns  case, 
—  preserve,  at  all  hazards,  the  public  peace. 

Under  the  provisions  of  chap.  164  of  the  General 
Statutes,  the  militia  may  be  called  out  by  the  mayor, 
and  other  officers  therein  designated,  to  protect  the 
peace  of  the  city,  in  case  of  any  riot,  actual  or  threat- 
ened ;  and,  in  such  event,  officers  and  soldiers  are 
bound  to  obey,  and  are  exempted  from  any  penalty 
for  obedience  (chap.  164,  Ela  vs.  Smith,  5  Gray,  121). 
I  see  no  ground  for  supposing  that  the  statutes  have 
modified  the  law,  stated  so  clearly  in  this  case  by  the 
present  Chief-Justice  of  the  Commonwealth. 

But,  in  giving  the  legal  construction  to  these  sec- 
tions, are  they  not  divested  of  their  power,  and  left 
of  little  practical  value?  Are  not  the  provisions  of 
the  Personal-liberty  Bill  of  1855  which  remain,  so 
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shorn  of  their  strength,  of  their  legal  capacity  for 
good  or  evil,  that  the  most  sensible  thing  that  can  be 
done  is  simply  to  repeal  them  ?  As  they  stand,  and 
must  be  construed,  they  mock  the  alleged  fugitive 
with  a  false  show  of  protection,  with  the  shadow  of  a 
shield ;  keeping  the  word  of  promise  to  his  ear,  but 
breaking  it  to  his  hope. 

The  best  thing  that  can  be  done  with  the  remains 
of  the  statute  of  1855  is  to  lay  them  upon  the  altar  of 
the  country.  It  does  not  require  a  great  sacrifice ; 
and  it  is  our  country. 

Incapable  of  substantial  legal  good,  they  do  much 
political  and  moral  evil. 

They  are  not,  in  their  spirit,  loyal  to  the  Union. 
They  tend  to  bring  into  conflict  our  relations  to  the 
State  and  the  United  States,  to  which  we  are  alike 
bound,  and  must  be  alike  faithful. 

They  are  unjust  to  the  citizens  of  the  United  States, 
who  feel  that  they  must  obey  the  laws  of  the  United 
States,  and  that  the  State  cannot  fairly  subject  them 
to  any  disability  or  distrust  even  for  such  fidelity. 

They  disturb  the  friendly  relations  which  would 
otherwise  exist  between  us  and  the  friends  of  the 
Union  in  the  Southern  States. 

They  strengthen  the  hands,  they  encourage  the 
hearts,  of  the  enemies  of  the  Union.  They  are  made 
the  occasion,  if  not  the  cause,  the  pretence,  if  not  the 
reason,  for  the  attempts  to  sever  that  Union.  They 
furnish  a  pretext,  a  seeming  apology,  for  treason. 

The  ground  of  objection  to  these  statutes  is  their 
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apparent  design  to  obstruct  a  law  of  the  United 
States,  —  an  iron  law,  it  may  be,  but  a  law.  Their 
real  and  humane  purpose  was  to  give  to  the  rights  of 
the  feeble  and  humble  the  protection  which  the  law 
of  the  United  States  failed  to  give.  They  can  legally 
effect  neither  the  apparent  design  nor  their  real 
purpose.  And  the  difficulty,  in  my  judgment,  is 
intrinsic,  and  results  from  the  fact,  that  a  law  of  the 
United  States,  held  to  be  valid  by  the  judiciary  of 
the  United  States,  is  the  supreme  law  of  the  courts 
of  Massachusetts;  and  no  State  law  can  either  get 
over  it  or  around  it. 

The  only  place  to  seek  the  modification  of  the 
Fugitive-slave  Law  is  on  the  floor  of  Congress ;  and 
we  need  not  despair  of  such  a  result.  The  just 
and  reasonable  modifications  to  be  effected  are,  that 
the  alleged  fugitive  shall,  from  the  time  of  his  arrest, 
be  in  the  custody  of  the  cow^ts  of  the  United  States, 
both  in  the  State  where  he  is  seized  and  that  to  which 
he  is  returned  ;  that,  before  he  shall  be  delivered 
into  the  custody  of  the  claimant,  he  shall  have  the 
right  to  trial  by  jury,  freely  and  without  purchase, 
under  rules  of  evidence  to  be  prescribed  by  Congress  ; 
the  most  essential  of  which  would  be  the  presumption 
of  freedom,  and  the  right  to  meet  the  witnesses  against 
him  face  to  face. 

Having  done  what  may  fairly  be  required  of  us,  we 
may  inquire  what  may  fairly  be  required  of  others. 

I  have  already  stated  the  issue  before  the  country. 
It  must  be  settled  now.     Let  us  not  deceive  ourselves. 
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Let  us  not  disguise  the  real  dangers  before  us.  If 
secession  is  insisted  on,  civil  war  is  inevitable. 

We  were  Colonies  of  Great  Britain,  —  separate, 
distinct,  jealous  Colonies.  Under  the  oppression  of 
the  mother-country,  we  grew  and  ripened  into  one 
national  life.  By  the  declaration  of  independence, 
the  Colonies  became,  not  separate  and  distinct  nations, 
but  one  nation.  Under  the  Continental  Congress,  the 
Revolutionary  Government,  even  under  the  confede- 
ration, the  great  attributes  of  sovereignty  were  in  the 
United  States,  thirteen  States,  one  nation, — Epluribus 
unum. 

"To  aU  general  purposes"  (says  Mr.  Jay  in  the 
"Federalist"),  "we  have  uniformly  been  one  people  ; 
each  individual  citizen  everywhere  enjoying  the  same 
national  rights,  privileges,  and  protection.  As  a  nation, 
we  have  made  peace  and  war ;  as  a  nation,  we  have 
vanquished  our  common  enemies;  as  a  nation,  we 
have  formed  alliances  and  made  treaties,  and  entered 
into  various  compacts  and  conventions  with  foreign 
States "  ("  Federalist,"  No.  2). 

The  "  people  of  the  United  States,  to  form  a  more 
perfect  union^  to  establish  justice,  insure  domestic  tran- 
quillity, provide  fo^  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of  liberty 
to  themselves  and  their  posterity,"  ordained  and  esta- 
blished the  Constitution  of  the  United  States.  They 
established  a  government,  with  no  provision  for  its 
termination,  without  limitation  of  time,  for  themselves 
and  their  posterity^  —  a  government  clothed  with  spe- 
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cific  powers,  but  in  its  sphere  supreme.  There  is  no 
clause  or  word  in  the  Constitution  which  looks  to  sepa- 
ration. The  government  established  by  the  Constitu- 
tion is  a  perpetual  government,  with  provisions  for  its 
amendment,  none  for  its  destruction ;  with  a  door  for 
new  States  to  come  in,  but  none  for  old  ones  to  go 
out. 

You  may  recollect,  that  in  the  Convention  of  the 
people  of  New  York,  called  to  act  upon  the  adop- 
tion  of  the  Constitution,  Mr.  Lansing  moved  to  annex 
to  the  ratification  a  reservation  of  the  right  of 
New  York  to  withdraw  from  the  Union  within  a  cer- 
tain number  of  years,  if  the  amendments  proposed  by 
the  New- York  Convention  were  not  adopted.  Hamil- 
ton declared  the  reservation  was  inconsistent  with  the 
Constitution,  and  would  not  be  a  ratification.  He 
wrote  to  Madison  for  his  opinion  upon  the  possibility 
of  the  State  being  received  on  that  plan.  Madison 
wrote,  that  the  adoption,  with  reservation  of  a  right  to 
withdraw,  would  not  make  New  York  a  member  of 
the  Union,  and  that  she  could  not  be  received  on  that 
basis.  "  The  Constitution  requires  an  adoption  in  toto 
and  for  every 

South  Carolina  has,  it  is  said,  seceded.  It  is  quite 
plain,  from  the  discussions  of  the  Convention,  that 
there  is  no  man  in  her  borders  that  knows  what 
secession  means,  or  what  South  Carolina  is  after 
secession.  If  she  is  the  nation  of  South  Carolina, 
can  any  one  tell  us  when  and  by  what  process  she 
became  so  I     She  had  not,  before  the  Constitution  was 
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adopted,  the  attributes  of  a  nation.  Has  she  ac« 
quired  them  while  under  the  Constitution,  while 
every  strictly  national  function  has  been  exercised  by 
a  government  paramoimt  to  her  own  ]  The  people  of 
this  country  are  not  to  be  beguiled  by  words:  they 
will  look  at  things.  Secession  has  no  legal  meaning. 
It  is  but  another  name  for  rebellion  or  revolution  : 
whether  rebellion  or  revolution,  must  depend  upon  its 
success  or  failure.  If  it  be  any  thing,  it  is  but  a  pro- 
cess by  which  a  State  may  forego  all  the  privileges  of 
the  Union,  leaving  her  people  still  liable  to  all  its 
obligations  and  duties. 

No  provision  of  the  Constitution,  no  law  of  the 
United  States,  is  abrogated  or  affected  by  the  "  Ordi- 
nance "  of  South  Carolina.  No  citizen  of  the  United 
States  in  South  Carolina  is  exempted  from  any  the 
least  of  his  duties  under  the  Constitution  and  laws  of 
the  United  States.  The  Constitution  and  laws  of  the 
United  States  act  directly  upon  him,  and  not  through 
the  State  upon  him.  They  are  the  supreme  law ; 
and  the  act  of  the  State,  ordinance,  or  statute,  which 
conflicts  with  that  supreme  law,  shrivels  into  a  nul- 
lity. To  attempt  to  defeat  it  by  a  resolution  is 
folly.  To  attempt  to  defeat  the  National  Government 
by  organized  resistance,  by  force  of  arms,  is  treason. 
To  kill  an  officer  of  the  United  States  when  in  the 
discharge  of  his  legal  duty  is  murder.  This  is  plain 
language:  we  cannot  afford  to  use  any  other.  Se- 
cession is  rebellion,  without  the  manliness  that  should 
attend  it.      It  is   an  attempt  to  get  by  legal   craft 
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what  can  only  be  got  by  force  of  arms.  The  Con- 
stitution and  Union  are  not  to  be  shot  down  by  paper 
bullets ;  and  they  are  not  statesmen  who  think  so. 

Utterly  denying  the  existence  of  any  right  of 
secession,  I  think,  with  Henry  Clay,  "  that  the  at- 
tempt to  exercise  it  ought  to  be  resisted  to  the  last 
extremity." 

If  the  Constitution  is  a  compact  which  every  State 
is  capable  of  breaking,  whose  obligations  every  State 
may  throw  off  at  its  pleasure,  it  is  not  worth  pre- 
serving. We  believe  it,  the  great  mass  of  the  people 
of  this  country  believe  it  to  be  a  wiser,  better,  nobler 
thing,  a  frame  of  government  capable  of  amend- 
ment in  the  mode  itself  provides  ;  capable  of  being 
overthrown  only  by  revolution,  only  by  successful 
revolution.  Men  may,  it  is  true,  for  just  cause,  by 
revolution,  change  or  overthrow  government  It  is 
also  true,  that  men  may  maintain  and  uphold  govern- 
ment for  just  cause ;  and  it  is  just  cause  when  their 
only  rational  hopes  of  peace,  of  security,  and  of  well- 
regulated  liberty,  for  themselves  and  their  children, 
are  bound  up  with  it.  I  am  very  sorry  there  are  not 
other  ways  to  vindicate  the  Constitution  and  the  laws 
but  by  force  of  arms ;  but  I  see  no  way  of  meeting 
force  but  by  force.  If  men  tear  down  from  the  fort 
of  my  country  the  flag  of  my  country,  I  honestly  be- 
lieve that  you  and  I  have  a  right  to  help  restore  it  if 
we  can,  —  to  give  it  again  to  the  breeze,  with  all  its 
stripes  and  all  its  stars. 

The  duty  of  maintaining  just  government  is  as 


19 


sacred  and  binding  as  that  of  maintaining  our  hearths 
and  altars :  it  is  the  same  thing. 

If  it  be  said  that  it  will  be  impossible  to  maintain 
the  Union  if  other  States  secede,  the  plain  answer 
is,  If  it  be  impossible,  our  duty  is  at  end.  But 
I  do  not  believe  it  impossible.  Upon  the  simple 
issue,  whether  the  laws  of  the  Union  are  to  be 
maintained,  and  its  flag  upheld,  nine-tenths  of  the 
freemen  of  this  country  are  with  us.  The  opinion 
of  the  civilized  world  is  with  us.  Moreover,  God 
governs  in  the  affairs  of  men,  and  will  be  with  us 
as  he  was  with  our  fathers. 

There  is  a  sensibility,  which  borders  on  fear,  on  this 
question  of  resort  to  force.  Freedom  is  a  blessing : 
license  is  not  Government  is  a  necessity  :  a  firm, 
vigorous  government  is  a  necessity.  "Influence  is 
not  government "  (Washington.)  That  only  is  govern- 
ment which  can  command  obedience  and  enforce  it. 
The  existence  of  society  and  of  social  order  is  possible 
on  no  other  theory. 

But  what,  you  may  ask,  is  the  duty  of  the  National 
Government,  after  such  an  ordinance  has  been  passed  "i 
The  general  answer  is  obvious :  What  it  was  before  it 
was  passed,  —  to  enforce  in  every  part  of  the  Union, 
South  Carolina  included,  the  Constitution  and  laws  of 
the  United  States.  The  National  Government  can 
never  know  of  such  a  thing  as  secession.  She  has  no 
legal  capacity  to  hear  or  comprehend  it.  She  can 
know  of  rebellion,  and  must  govern  herself  accord- 
ingly. 


20 


But  what  is  practicable  and  reasonable  in  such  an 
exigency]  All  possible  and  long-suflFering  forbear- 
ance consistent  with  the  execution  of  the  laws.  But 
the  revenue  may  and  must  be  collected.  No  vessel 
can  enter  or  leave  ports  of  the  United  States  but  in 
conformity  to  the  laws.  In  places  where  the  United 
States  have  exclusive  jurisdiction  by  the  cession  of  the 
State,  the  jurisdiction  must  be  maintained. 

But  this  will  result  in  civil  war.  That  war  is  al- 
ready begun.  No  man  loves  peace  more  than  I  do  ; 
but  I  say  deliberately,  war,  even  civil  war,  is  better 
than  to  give  up  this  glorious  inheritance  from  our 
fathers,  the  noblest  government  on  earth,  without  a 
struggle,  or  to  leave  the  struggle,  that  belongs  to  us, 
to  our  children.  /  see  no  reasonable  hope  for  peace 
but  within  the  pale  of  the  Constitution  as  it  is,  and  in 
obedience  to  its  mandates. 

I  have  no  hope  in  saving  the  Union  by  amending 
the  Constitution.  The  powers  of  the  National  Govern- 
ment over  every  matter  in  dispute  are  ample.  My 
only  hope  is  in  the  moderate,  firm,  just,  and  equitable 
administration  of  the  Constitution  as  it  is.  If  we  sever 
in  peace,  not  many  years  will  elapse  before  we  shall 
have  war.  Slavery  will  create  greater  causes  of  dif- 
ference and  strife  after  separation  than  now.  De- 
mands will  be  made  by  the  Slave  States  for  the 
extradition  of  fugitives  from  service :  the  Free  States 
will  never  consent.  They  will  make  discriminating 
duties  against  us:  the  Free  States  will  not  submit. 
The  Slave  States  will  re-open  the  African  slave-trade : 
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we  shall,  ere  long,  unite  with  all  Christian  States  to 
exterminate  the  traffic,  —  to  sweep  it  from  the  high- 
way of  nations. 

I  am,  you  well  know,  no  partisan ;  and  have  had  no 
connection  with  party  politics  for  many  years.  Upon 
full  consideration  of  my  duty  in  that  regard,  I  voted 
for  Abraham  Lincoln.  I  have  no  misgiving  about 
that  vote.  In  view  of  all  that  has  taken  place,  I 
would  give  it  to  him  to-morrow  with  alacrity.  If  he 
pursues  the  wise,  moderate,  and  national  course  and 
policy  which  his  past  life  and  opinions  and  his  firm 
and  manly  character  lead  me  to  expect,  he  will  have 
my  loyal,  unwavering  support  in  the  execution  of  his 
great,  and,  at  this  crisis,  solemn  and  momentous  duty, 
— that  of  executing  in  every  part  of  this  indivisible 
republic  the  Constitution  and  laws  of  our  yet  glorious 
Union.  I  feel,  that,  in  my  humble  sphere,  I  can  do 
him  no  better  service  than  to  do  what  I  may  to  remove 
all  stumbling-blocks  from  his  path.  These  statutes 
are  among  them. 

Hoping  for  better  things,  seeking,  in  all  the  honor- 
able ways  of  peace,  the  adjustment  of  our  present  dif- 
ficulties, we  ought  to  prepare  for  the  worst  *'  Faint 
hearts  are  usually  false  hearts."  For  our  country,  for 
our  children,  for  the  cause  of  well-regulated  liberty, 
we  have  no  right  to  do  or  suffer  less  than  our  fathers. 
It  cost  seven  years  of  suffering  to  secure  these  blessings. 
Seven  years,  if  need  be,  will  be  wisely  spent  in  the  strug- 
gle to  maintain  them.  To  suppose  that  the  people  of 
the  Free  States  will  consent  to  give  up  such  a  govern- 
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ment,  and  the  infinite  blessings  it  secures  to  the  country, 
without  a  struggle,  is  the  saddest  of  mistakes.  This  go- 
vernment is  a  great  and  sacred  trust  We  shall  be 
false  to  country,  to  freedom,  to  humanity,  if  we  con- 
sent to  give  it  up  till  the  struggle  is  seen  to  be  utterly 
hopeless. 


Very  truly  your  friend. 


BENJ.  F.  THOMAS. 


Boston,  Jan.  1, 1861. 
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To  Francis  Liebeb,  LL.D., 

Professor  of  History  and  Political  Soienoe  in  Colambia  College,  New  York. 

My  dear  Lieber: 

We  have  talked  and  written  much  to  each  other  on  this  Habeas 
Corpus  question.  It  is  a  political  rather  than  a  legal  question, — 
a  mixed  political  and  constitutional  question.  On  propositions 
of  this  nature,  you  are  a  better  authority  than  I  am ;  that  is  to 
say,  you  are  an  authority,  and  I  am  not :  though,  if  it  were  a  ques- 
tion of  common  law,  you  would  understand  it  as  well  as  if  you 
had  been  bred  to  the  Bar.  There  are  difficulties  in  the  question, 
arising  mainly  from  the  concise  though  comprehensive  words  of 
the  Constitution,  referring  to  things  understood  to  explain  them, 
without  explaining  them  itself  with  precision:  No  one  should 
be  dogmatical,  or  very  confident,  in  such  a  matter;  but  perhaps 
one  who  has  lived  as  long  as  I  have  under  the  Constitution,  may 
be  permitted  to  put  some  of  his  thoughts  into  the  common  mass, 
that  the  best  opinion  may  be  extracted  from  the  whole.  It  is  by 
the  elimination  of  errors,  on  both  sides  of  a  question,  that  we 
come  to  the  truth. 

No  one  whom  I  know  is  more  competent  than  yourself  to  de- 
tect the  errors  in  this  paper ;  and  if  you  shall  think  that  they 
pervade  or  comprehend  the  whole  argument,  I  shall  still  remain 

With  sincere  regard  and  respect. 

Your  friend  and  servant, 

Horace  Binney. 

Philadelphia.  Deo.  23,  1861. 


INTRODUCTORY. 


The  right  of  the  President  of  the  United  States,  in  time  of 
rebellion,  and  when  the  public  safety  in  his  judgment  requires, 
to  arrest  and  detain  a  freeman,  in  temporary  denial  or  delay  of 
bail,  trial,  or  discharge,  that  is  to  say,  of  his  privilege  of  the 
Writ  of  Habeas  Corpus,  has  been  exhibited  by  writers  in  our 
Journals,  in  three  points  of  view  : 

1.  As  the  lawful  exercise  of  military  power,  derived  to  the 
President  as  commander  in  chief  of  the  military  force  now  on 
foot  for  the  suppression  of  insurrection  : 

2.  As  an  incident  of  martial  law,  in  time  of  war  within  the 
country,  repelling  the  interference  of  the  civil  authority  in  all 
cases  in  which  the  restoration  of  order  requii*es  the  application 
of  the  military  principle : 

3.  As  a  civil  power  springing  from  the  Habeas  Corpus  clause 
in  the  Constitution,  and  to  bo  authorized  by  Congress,  in  like 
manner  as  by  the  Parliament  of  England,  by  delegating  to  the 
President  the  power  to  arrest  and  detain  persons,  within  the 
limitations  prescribed  by  the  Constitution. 

The  Attomey-Generars  opinion  is  not  comprehended  by  this 
division.  That  opinion  is  founded  on  the  alleged  co-ordination 
of  the  three  departments,  and  upon  the  co-equal  authority  of  the 
Executive,  to  interpret  the  Constitution  in  what  regards  the  Ex- 
ecutive duties  and  powers,  and  especially  his  duty  and  power  to 
protect  and  defend  the  Constitution,  and  to  suppress  insurrection 
and  rebellion  against  the  government  of  the  nation ;  and  in  the 
execution  of  this  duty  and  power,  to  arrest  and  detain  persons 
who  are  in  either  actual  or  suspected  complicity  with  rebellion. 

The  bearing  of  the  Habeas  Corpus  clause  in  the  Constitution^ 
is  not  particularly  expounded  in  that  opinion,  nor  is  it  specially 
relied  upon   or  the  President's  authority;  neither  is  the  Presi- 


dent's  power  treated  as  a  military  power,  but  as  a  civil  power, 
exercised  in  the  performance  of  the  civil  duties  of  his  office. 

It  is  not  the  purpose  of  the  following  remarks,  to  treat  the 
subject  from  either  of  the  first  two  points  of  view,  nor  to  affirm 
or  reject  the  argument  of  the  Attorney-General.  The  exclusive 
design  of  the  writer  is  to  consider  the  right  of  the  President  to 
arrest  and  detain,  of  his  own  motion,  in  the  required  conditions, 
as  derived  from  the  language  of  the  Constitution,  and  from  the 
nature  of  the  Executive  office. 


There  are  two  modes  of  treating  this  matter.  One  of  them  is 
the  merely  legal  and  artificial.  The  other  is  the  constitutional 
and  natural. 

In  the  first  mode  may  be  presented  an  argument  against  the 
President's  power,  until  Congress  have  authorized  it,  which  it 
may  not  be  easy  to  answer,  if  the  premises  are  admitted.  The 
argument  is  as  follows : 

The  language  of  the  Habeas  Corpus  clause  in  the  Constitution, 
says  nothing,  directly  and  explicitly,  in  regard  to  the  depart- 
ment of  government,  which  is  to  exercise  the  power  it  gives ; 
but  it  must  be  viewed  in  the  light  of  Parliamentary  law  in  Eng- 
land, and  by  reference  to  the  customary  sense  in  which  such 
language  was  received  in  the  country  from  which  we  have  taken 
the  great  body  of  our  laws.  This,  it  must  be  presumed,  was  the 
sense  in  which  the  Convention  used  this  language  in  the  forma- 
tion of  the  Constitution. 

Sugpefidedj  applied  to  the  privilege  of  the  writ  of  Habeas  Cor- 
pus, means  the  temporary  withdrawal  or  withholding  of  the  legal 
operation  of  that  Writ  from  an  imprisoned  person.  The  Writ  is 
instituted  by  law.  Law  alone  can  withdraw  or  withhold  its  ope- 
ration, in  any  case  to  which  it  applies.  There  must,  therefore, 
be  a  law  or  statute  to  countervail  the  law  by  which  the  Writ  is 
given,  before  the  operation  of  the  Writ  can  be  withdrawn  or 
withheld  from  a  person  who  is  imprisoned. 

To  create  a  suspension  of  the  privilege  of  the  Writ  in  the  case 
of  an  imprisoned  person,  there  must  then  be,  1,  a  statute  or  law 
which  withdraws  the  privilege  from  the  contemplated  case  of 
imprisonment;  and  2,  an  arrest  and  imprisonment  within  the 
%purview  of  that  statute.  Effectual  suspension  is,  therefore,  a 
conjoint  operation  of  law  and  act ;  the  operation  of  a  law  to  sus- 
pend the  Habeas  Corpus  privilege  in  reference  to  the  contem- 


plated  arrest,  past,  present,  or  to  come,  and  the  operation  of  the 
act  of  arrest  or  imprisonment  referred  to  by  the  law. 

This  is  the  meaning  of  Sutpemion  of  the  privilege  as  it  was 
undei*stood  and  practised  in  the  Parliament  of  .England,  when 
our  Constitution  was  formed. 

Although  our  Constitution  does  not  expressly  say  which  de- 
partment of  the  government  may  suspend  the  privilege,  it  ne- 
cessarily implies,  by  the  use  of  such  language,  that  the  Legisla- 
ture shall  first  pass  the  law,  and  that  the  executive  officer  shall 
then  perform  or  order  the  act  of  imprisonment  and  detainer. 

This  is  the  merely  legal  and  artificial  argument. 

But  the  language  of  the  Constitution,  in  this  particular,  was 
not  the  customary  language  of  the  day,  either  in  England  or  in 
the  United  States ;  and  the  Parliamentary  practice  was  the  very 
thing  that  was  to  be  strenubusly  rejected  and  excluded.  The 
language  of  the  Habeas  Corpus  clause  in  the  Constitution  was 
new,  and  is  peculiar;  and  it  must  be  viewed  in  its  own  light,  and 
in  the  light  afforded  by  other  part^  of  the  same  Constitution. 

The  Constitution  does  not  use  the  word  impended  in  an  arti- 
ficial or  technical  sense,  for  it  had  none  in  this  relation ;  nor  as 
consisting  of  two  acts,  an  act  of  legislation,  and  an  act  of  impri- 
sonment ;  but  as  one  thing  under  the  sanction  of  the  Constitu- 
tion. The  warrant  of  arrest,  with  the  order  that  the  party's 
privilege  be  denied  for  a  season,  is  suspension  under  the  Consti- 
tution. A  temporary  denial  of  the  privilege  by  a  single  act, 
founded  on  the  authority  of  the  Constitution,  is  all  that  is  neces- 
sary to  suspend  the  privilege. 

The  power  to  imprison,  and  to  deny  or  delay  a  discharge  from 
imprisonment,  is  an  executive  power.  All  the  conditions  of  the 
exercise  of  the  power  described  in  the  Habeas  Corpus  clause, 
are  of  executive  cognizance,  that  is  to  say,  rebellion  or  invasion, 
and  the  requirement  of  the  public  safety  in  the  time  of  either. 
No  legislative  act  is  necessary  or  proper  to  give  the  cognizance 
of  these  facts  to  the  executive  department.  No  act  of  Parliament 
has  ever  been  passed  in  England,  or  has  been  proposed  in  Con- 
gress, to  take  away  or  abridge  the  executive  power  in  regard  to 
these  facts.  All  the  acts  of  Parliament  which  deprive  persons  of 
the  right  to  bail  or  trial,  in  derogation  of  the  Habeas  Corpus  Act 
of  Charles  II,  leave  this  power  and  discretion  to  the  Crown. 
They  cannot  be  taken  away  by  Congress  without  invading  the 
constitutional  limits  of  the  Executive  office.      They  cannot  be 
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given  by  Congress  to  the  Executive  without  snpererogating  what 
the  Constitution  gives'  The  only  thing  required  to  bring  this 
power  and  discretion  into  operation  in  the  conditioned  cases, 
against  the  privilege  of  the  Writ,  is  an  authority  superior  to  the 
law  which  authorizes,  or  may  authorize,  the  Writ ;  and  that  is 
the  authority  of  the  Constitution  in  the  Habeas  Corpus  clause. 

The  power  to  suspend  the  privilege  of  the  Writ,  is  moreover 
inseparably  connected  with  rebellion  or  invasion, — ^with  internal 
war.  The  direction  of  such  a  war  is  necessarily  with  the  Exe- 
cutive. The  office  cannot  be  deprived  of  it.  It  is  the  duty  of 
the  office,  in  both  its  military  and  civil  aspects,  to  suppress  in- 
surrection, and  to  repel  invasion.  The  power  to  suspend  the 
privilege,  is  supplementary  to  the  military  power  to  suppress 
or  repel.  It  is  a  civil  power  to  arrest  for  privity  or  supposed 
privity  with  rebellion,  as  the  military  power  is  to  suppress  by 
capture  for  overt  acts  of  rebellion.  They  should  reside  in  the 
same  magistrate,  as  inseparable  incidents  of  the  Executive  power, 
in  time  of  internal  war.  The  aversion  to  this  doctrine,  where  it 
exists,  is  a  reminiscence  of  the  English  practice,  when  the  Crown 
claimed  the  right  to  suspend  the  privilege  in  time  of  profound 
peace  and  order ;  or  it  is  a  misconception  of  the  grounds  of  Par- 
liamentary action,  since  the  Habeas  Corpus  Act  of  Charles  II. 

The  true  character  of  every  act  of  Parliament  in  this  relation, 
and  of  the  only  bill  that  has  been  proposed  in  Congress,  has  been 
executive,  and  so  it  must  be.  They  have  said,  in  effect,  and  must 
say,  that  the  act  of  the  King's  Council,  or  of  the  President,  shall 
be  final.  The  only  aspect  in  which  an  act  of  Congress  to  this 
effect  can  be  regarded  as  legislative,  is  as  the  grant  or  crea- 
tion of  an  authority  to  detain  against  the  writ ;  but  this  is  super- 
erogation, because  the  Constitution  gives  it.  The  only  question 
is,  to  which  department  of  the  government,  the  exercise  of  it  be- 
longs, by  the  general  scheme  of  the  Constitution ;  and  according 
to  the  delineation  of  the  departments  in  that  instrument,  the  ex- 
ercise of  the  power  appertains  to  the  President. 

This  is  the  broad  constitutional  and  natural  argument ;  and  it 
is  in  support  of  this  hypothesis  that  the  following  remarks  are 
made. 


THE  PRIVILEGE  OF  THE  WRIT. 


The  clause  in  the  Constitution  of  the  United  States  in  regard 
to  the  privilege  of  the  Writ  of  Habeas  Corpus,  is  this : 

"  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it/' 

The  sentence  is  elliptical.  When  the  ellipsis  is  supplied^  it  reads 
thus: 

"  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it ;  and  then  it  may  he  suspended.'' 

This  is  the  necessary  effect  of  the  conjunction  "unless,"  which 
reverses  the  action  of  the  preceding  verb ;  and  it  will  be  of  per- 
fectly equivalent  import  and  effect  if  the  clause  be  transposed  as 
follows :  "  The  privilege  of  the  Writ  of  Habeas  Corpus  may  be 
suspended  in  cases  of  rebellion  or  invasion,  when  the  public 
safety  may  require  it ;  and  it  shall  not  be  suspended  in  any  other 
case." 

The  clause  contains  an  expression  that  belongs  to  the  law, — 
"  The  Writ  of  Habeas  Corpus."  "  The  Writ  of  Habeas  Corpus," 
simply  and  without  more,  means  the  Writ  of  Habeas  Corpus  ad 
subjiciendum.  This  was  and  is  the  meaning  universally  when 
we  speak  of  a  Writ  of  Habeas  Corpus  in  the  United  States,  with- 
out any  affix. 

This  Writ  commands  that  the  body  of  a  detained  or  imprisoned 
person  be  brought  before  a  court  or  judge,  with  the  cause  of  his 
commitment^or  detainer,  to  be  subjected  to  the  order  of  the  court 
or  judge  in  regard  to  the  disposal  of  his  person.  By  Habeas 
Corpus  acts  generally,  the  privilege  of  every  freeman  is  to  be 
delivered  on  bail,  put  upon  his  trial,  or  discharged,  without  ar- 
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bitrary  delay  ;  and  this  is  the  privilege  which  the  Writ  of  Ha- 
beas Corpus  is  used  to  enforce, — to  be  bailed,  tried,  or  discharged 
without  arbitrary  delay. 

The  United  States,  while  the  Constitution  was  in  the  course 
of  formation,  had  no  Writ  of  Habeas  Corpus,  or  Habeas  Corpus 
Act ;  and  the  clause  therefore  does  not  refer  to  any  particular 
law,  statute,  or  writ  that  was  in  operation  or  use  in  a  particular 
place.  It  used  the  expression  generally  as  language  of  the  law 
in  the  States,  in  which  it  had  a  certain  meaning. 

The  privilege  mentioned  in  the  clause  is,  therefore,  the  privi- 
lege of  an  imprisoned  or  detained  person,  of  being  bailed,  tried, 
or  discharged  without  arbitrary  delay. 

The  words  ''  shall  not  be  %u9pendedj'  as  applied  to  the  privi- 
legcj  are  not  words  of  the  common  law,  or  of  any  other  system 
of  law  in  particular.  They  are  not  technical.  They  are  words 
in  general  or  popular  use ;  and  whenever  used  in  reference  to  a 
privilege,  signify  the  same  thing  as  hung  up,  deferred,  delayed, 
denied  for  a  season.  It  is  not  uncommon  in  England  and  in  this 
country  to  speak  of  the  suspension  of  the  Habeas  Corpus  Aet^ 
a  loose  and  inaccurate  expression,  because  the  Habeas  Corpus 
Act  is  never  suspended.  The  Parliament  of  England,  by  its  im- 
prisonment acts,  depriving  certain  persons,  committed  by  war- 
rant of  the  King's  Privy  Council  or  Secretary  of  State,  of  the 
privilege  of  bail  and  trial,  do  not  speak  of  suspending  the 
Habeas  Corpus  Act  of  31  Charles  II,  or  of  suspending  the  Writ 
of  Habeas  Corpus,  or  of  suspending  anything.  Blackstone^  in 
one  instance,  speaks  of  ''  suspending  the  Habeas  Corpus  Act  for 
a  short  or  limited  time;"  when,  in  fact,  the  Habeas  Corpus  Act 
of  England  has  never  been  suspended  for  a  moment.  He  spoke 
loosely  and  inaccurately.  The  English  imprisonment  Acts,  made 
during  the  rebellion  for  the  Pretender,  did  suspend  a  Statute  of 
Scotland  to  prevent  wrongous  imprisonment,  so  far  as  regards 
treason,  in  order  to  oiLSt  the  jurisdiction  of  a  local  authority  over 
a  particular  crime ;  and  the  expression  was  right.  But  they  used 
no  such  words  as  to  the  English  statute  or  writ. 

Suspending  the  privilege  of  the  Writ,  is  not  an  English  law 
expression.  It  was  first  introduced  into  the  Constitution  of  the 
United  States.  The  privilege  is  personal  and  individual,  not 
local,  but  subsists  in  remedy.     The  right  of  being  exempt  from 


11 

arbitrary  imprisonment  is  a  natural  righty  and  is  predicable  by 
the  Common  Law  of  every  freeman ;  and  to  hang  up,  defer, 
delay,  deny  for  a  season,  the  privilege  "which  a  statute  gives,  or 
is  expected  to  give,  in  relief  of  imprisonment,  is  to  sitspend  it  in 
the  sense  of  this  clause  of  the  Constitution.  Freedom  is  the 
right,  either  absolute  or  qualified.     The  remedy  is  privilege. 

This,  then,  is  the  whole  meaning  of  the  clause  in  our  Consti- 
tution,— the  privilege  of  being  bailed,  tried,  or  discharged  from 
imprisonment  without  delay,  shall  not  be  discretionally  denied, 
or  hung  up  or  deferred,  unless,  when  in  cases  of  rebellion  or  in- 
vasion, the  public  safety  may  require  it ;  and  then,  or  in  those 
circumstances,  it  may  be  denied  or  deferred  for  a  season,  or  tem- 
porarily. 

The  people  of  the  United  States  have  said  this  by  their  Con- 
stitution of  government.  The  power  to  say  this  belongs  to  the 
United  States  by  the  grant  of  the  people.  They  have  said  that 
the  privilege  of  being  bailed,  tried,  or  discharged  when  in  cases 
of  rebellion  or  invasion  the  public  safety  may  require  it,  may 
be  denied,  deferred,  or  hung  up  for  a  season. 

The  Constitution  of  the  United  States  authorizes  this  to  be 
done,  under  the  conditions  that  there  be  rebellion  or  invasion  at 
the  time,  and  that  the  public  safety  requires  it.  The  Constitu- 
tion does  not  authorize  any  department  of  the  government  to 
authorize  it.  The  Constitution  itself  authorizes  it.  By  whom 
it  is  to  be  done^  that  is  to  say,  by  what  department  of  the  go- 
vernment this  privilege  is  to  be  denied  or  deferred  for  a  season 
under  the  conditions  stated,  the  Constitution  does  not  expressly 
say ;  and  that  is  the  question  of  the  day. 

The  Constitution  uses  the  one  word  suspended^  to  signify  one 
act,  by  one  agent  or  body,  with  one  eflfect,  consummate  by  one 
operation, — ^imprisonment  without  bail,  trial,  or  discharge,  for 
a  season ;  which  act  it  authorizes  in  certain  conditions  of  the 
nation.  It  is  impossible  to  suppose,  that  in  speaking  of  sus- 
pending the  privilege  of  the  Writ,  it  meant  by  one  act  of  law^ 
as  if  it  had  spoken  of  the  Writ  alone,  or  of  the  Habeas  Corpus 
Act.  And  it  is  equally  impossible  that  it  meant  the  general  or 
aniversal  privilege  in  the  United  States  at  large.  This  would 
have  been  an  infinite  absurdity,  comprehending  and  involving  all 
freemen,  friends  as  well  as  foes  of  the  government,  and  even  the 
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yery  persons  who  should  Sttspend  the  privilege.  Neither  did  it 
mean  to  speak  of  two  acts,  one  of  authority  and  one  of  execu- 
tion, for  its  own  words  are  the  authority.  The  privilege  is  neces- 
sarily personal  or  individual ;  and  by  ordaining  that  this  may  be 
suspended  on  certain  conditions,  it  leaves  nothing  contingent  ex- 
cept those  conditions,  and  nothing  unexpressed  except  the  de- 
partment by  which  the  conditions  were  to  be  declared  to  exist, 
and  the  act  of  imprisonment  to  be  executed.  The  question  is, 
which  is  that  department? 

It  must  be  remarked  that  this  whole  provision  is  unlike  any 
provision  of  the  Constitution  of  England,  or  of  the  Common  Law. 
The  bearing  of  the  Constitution  of  England  upon  the  Writ  of 
Habeas  Corpus,  and  upon  the  executive  power  of  the  King  to 
suspend  the  personal  privilege  of  a  subject,  supplies  a  very  de- 
fective and  a  very  deceptive  analogy  for  the  interpretation  of 
the  Constitution  of  the  United  States ;  a  very  different  Consti- 
tution as  we  know,  and  which  has  adopted  new  and  quite  ori- 
ginal language  in  relation  to  the  privilege. 

The  doctrine  of  the  English  Common  Law  is  the  universal 
exemption  of  the  freemen  of  England,  at  all  times  and  without 
any  exception,  from  discretionary  imprisonment  by  any  body. 
The  language  of  the  39th  clause  of  Magna  Carta  is  to  the  same 
effect :  "  nullus  lib£R  homo  capiatur,  vel  impruonetury  aut  ut- 
lagetury  atU  exuletur^  aut  aliquo  modo  destruatur;  nee  super 
eum  ibimusj  nee  super  eum  mittemusj  nisi  per  legale  judicium 
parium  suorum  vel  per  legem  terrce.**  "  From  the  era,  there- 
fore, of  King  John's  charter,"  Mr.  Hallam  says,  "it  must  have 
been  a  clear  principle  of  our  Constitution  that  no  man  can  be 
detained  in  prison  without  trial."  Midd.  Ages  II,  324.  And 
this  conforms  precisely  to  the  two  resolutions  carried  by  Sir 
Edward  Coke  in  the  House  of  Commons  in  1628,  which  were 
afterwards  the  foundation  of  the  English  Habeas  Corpus  Act  of 
31  Charles  II. 

I.  That  no  freeman  ought  to  be  committed  or  detained  in 
prison,  or  otherwise  restrained,  by  the  command  of  the  King  or 
the  Privy  Council,  or  any  other,  unless  some  cause  of  the  com- 
mitment, detainer,  or  restraint  be  expressed,  for  whichy  hy  law^ 
he  ought  to  be  committed^  detained^  or  restrained, 

II.  That  the  Writ  of  Habeas  Corpus  cannot  be  denied,  bu 
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ought  to  be  granted  to  every  man  that  is  committed  or  detained 
in  prison,  or  otherwise  restrained,  by  the  command  of  the  King, 
the  Privy  Council,  or  any  other.     2  Pari.  Hist.  259. 

Exemption  from  discretionary  imprisonment  without  bail  or 
trial,  is  therefore  an  undoubted  principle  of  the  Common  Law. 

Before  the  era  of  King  John's  Charter,  there  may  be  histori- 
cal uncertainty  in  this  matter.  The  previous  age  was  one  of 
the  exercise  of  large  arbitrary  power  by  the  King.  The  Nor- 
man conquest  sat  down  on  the  free  code  of  the  Saxons,  in  the 
cunabula  of  the  common  law,  and  pressed  it  heavily.  Temporary 
imprisonment  at  the  King's  pleasure  had  doubtless  occurred  in 
many  cases;  and  in  time  of  rebellion,  of  which  the  Korman 
Kings  had  more  than  one  sample,  it  is  quite  probable  that  such 
imprisonment  may  have  been  acquiesced  in  for  the  public  safety ; 
and  that  the  King's  right  may  thus  have  acquired  some  sanction 
from  usage,  giving  color  to  the  exercise  of  the  same  power,  when 
there  was  no  rebellion.  But  the  English  Barons,  in  their  con- 
test with  King  John^  had  the  magnanimity  to  put  the  matter 
beyond  doubt,  not  only  as  to  themselves,  but  as  to  the  freemen 
of  England  generally;  and  it  is  for  this  reason  that  Mr.  Hallam 
has  signalized  that  epoch. 

The  principle  allows  of  no  exception  or  qualification  on  ac- 
count of  rebellion  or  invasion,  when  war  is  within  the  kingdom, 
nor  on  account  of  any  other  cause  or  matter  whatever,  not  even 
the  public  safety  in  time  of  rebellion  or  invasion. 

It  is  a  glorious  principle,  and  worthy  of  all  aspiration,  like 
perfectness.  But  it  is  too  perfect  for  human  society,  at  least  for 
the  condition  which  human  society  has  usually  assumed  for  se- 
veral centuries.  It  was  the  occasion  of  fierce  struggles  between 
kings  and  people  in  England  before  Magna  Carta  and  after ; 
and  the  struggle  was  not  finally  ended  until  the  latter  half  of  the 
17th  century,  by  the  defeat  of  the  King's  arbitrary  power,  and 
by  the  deposit  of  arbitrary  power  over  the  same  principle,  not 
in  the  people  who  originally  held  it  beyond  all  arbitrament,  but 
in  the  Parliament  of  England,  as  if  they  were  incapable  of 
abusing  it.  Less  likely  Parliament  may  be ;  less  able,  Parliament 
is  not.  The  Constitution  of  England  appears  to  be  now  what  it 
always  was  in  regard  to  this  principle ;  and  English  lawyers  and 
statesmen  still  say,  that  it  is  a  principle  of  their  Constitution,  as 
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it  always  was,  that  no  man  can  be  detained  in  prison  without 
trial.  Bat  there  is  another  principle  which  they  assert  with  equal 
strength  and  constancy,  that  what  Parliament  declares  to  be 
the  Constitution  of  England,  is  the  Constitution  of  England ;  or, 
rather,  that  what  Parliament  enacts,  the  courts  of  England 
cannot  adjudge  to  be  unconstitutional  and  void ;  and,  therefore, 
that  although  by  the  Common  Law  and  Magna  Carta  and  the 
Constitution  of  England,  no  man  can  be  detained  in  prison  with- 
out trial,  yet  that  Parliament  may  constitutionally,  or  imperially, 
authorize  the  King's  Privy  Council,  or  one  of  his  Secretaries  of 
State,  or  perhaps  anybody  at  their  pleasure,  to  imprison  a  free- 
man in  time  of  peace,  when  there  is  neither  rebellion  nor  inva- 
sion, nor  anything  like  war  in  the  kingdom,  but  only  seditious 
agitations  for  reform,  or  clamors  against  a  ministry,  with  scar- 
city and  derangement  of  trade,  accompanied  by  treasonable  or 
suspected  treasonable  practices;  and  may  detain  him  without 
trial  or  bail  for  six  months,  or  a  year,  or  for  any  time  they  see 
fit,  renewable  forever  at  the  pleasure  of  Parliament. 

The  principle,  therefore,  of  the  old  common  law,  that  every 
freeman  is  entitled  at  all  times  and  in  all  cases,  to  be  exempt 
from  discretionary  or  arbitrary  imprisonment,  has,  in  England, 
come  practically  to  this, — that  he  is  entitled  to  it,  unless  Parlia- 
ment shall,  in  their  discretion,  see  fit  to  take  it  away  for  a  time, 
by  giving  the  power  of  such  imprisonment  to  the  King  in  Coun- 
cil, or  to  one  of  the  King's  principal  Secretaries  of  State,  or 
perhaps  to  anybody  they  see  fit. 

There  is  no  intention  in  saying  this,  to  find  fault  with  the 
English  Constitution,  which  must  be  taken  as  a  whole,  and  is 
truly  a  magnificent  work,  the  result  of  vast  experience,  wisdom, 
and  genius  for  the  government  of  freemen ;  but  the  intention  is 
to  state  an  indisputable  fact,  to  which  the  people  of  these  United 
States  were  wide  awake  when  they  made  their  Constitution,  and 
regarded  it  as  a  very  exceptionable  fact,  and  wholly  inadmissible 
by  them.  They  meant  to  exclude  Parliamentary  law,  to  qualify 
the  principle  as  the  public  safety  of  the  country  required,  and  to 
declare  the  conditions  or  qualifications  of  the  principle  for  them- 
selves. To  state  this,  is  to  clear  away  something  from  the  decep- 
tive analogy  of  the  English  Constitution  and  the  course  of  Par- 
liament. 
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The  formal  contest  for  the  possession  of  this  discretion  to  im- 
prison and  detain  without  trial,  was  long  in  England ;  but  does 
not  require  long  to  state.  It  was  first  between  the  King  and 
the  Lords  or  Barons,  and  then  between  the  King  and  some  of 
the  people,  and  finally  between  the  King  and  the  Parliament ;  and . 
this  Parliamentary  contest  with  the  King  began  and  ended  with 
that  family  of  Kings,  in  whose  reigns,  or  at  the  end  of  them, 
Englishmen  settled  the  great  principles  of  their  government. 

The  Habeas  Corpus  Act  of  31  Charles  II,  as  well  as  a  more 
pointed  and  anti-regal  statute  of  16  Charles  I,  which  followed 
the  Petition  of  Bight,  was  made  during  this  contest,  in  jealousy 
of  the  Royal  hereditary  power,  as  the  Constitution  of  that 
monarchy  had  immemorially  established  it.  It  was  in  jealousy 
of  the  Royal  hereditary  power  generally,  but  was  quickened 
and  invigorated  greatly  by  jealousy  of  the  race  of  Kings  then 
on  the  throne.  Nearly  the  whole  of  that  century  was  an  age 
of  transition  from  the  irregular  and  disputed  pretensions  of  the 
English  Crown,  sometimes  controlling  and  always  menacing  the 
Commons,  frequently  using  and  perpetually  threatening  the  use 
of  arbitrary  power,  to  the  principles  of  constitutional  govern- 
ment as  asserted  by  Parliament,  and  as  denied  by  the  Crown ; 
and  Parliament  succeeded.  It  cannot  be  said  that  the  people 
succeeded  in  the  same  degree.  That  nation  has  now  arrived  at 
a  stage,  in  which  the  contest  for  influence  in  the  government  is 
between  difierent  cloises  of  the  people ;  and  the  great  question 
between  them  is,  whether  the  people  at  large  have  as  large  a 
share  in  the  government  of  themselves  as  they  ought  to  have  and 
can  bear ;  but  for  nearly  the  whole  period  of  the  second  Stuart 
King,  it  was  a  contest  between  the  Parliament  and  the  Crown ; 
and  the  security  of  the  person  of  the  subject  from  arbitrary  im- 
prisonment by  the  King,  and  of  his  property  from  the  arbitrary 
exactions  of  the  King,  were  the  points  upon  which  all  political 
movements  turned. 

Neither  the  16  Charles  I,  nor  the  31  Charles  II,  did  more 
than  affirm  the  immemorial  custom  or  principle  of  the  common 
law  which  has  been  adverted  to,  and  the  King's  incapacity  to 
supersede  it  at  his  discretion ;  but  the  later  statute  has  derived 
its  reputation  and  popularity  from  fencing  the  privilege  of  the 
Writ  of  Habeas  Corpus  with  the  most  jealous  guards  against  the 
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dependants  of  the  King,  his  Jadges,  who  held  their  offices  during 
his  pleasure,  and  his  officers  of  his  sole  appointment,  who,  in 
subservience  to  his  wishes,  had,  in  conspicuous  instances,  made 
the  common  law  of  no  avail  against  the  Crown.  Two  changes 
in  the  Constitution  of  England,  making  good  behavior  the  tenure 
of  judicial  office,  and  requiring  the  assent  of  a  branch  of  the 
Legislature  to  the  King's  appointments  to  office,  might  perhaps 
have  obviated  the  necessity  of  nearly  all  the  provisions  of  the 
great  Habeas  Corpus  Act.  If  anything  makes  this  doubtful, 
it  is  the  constitutional  power  of  the  Crown,  which  is  large  and 
has  a  pervading  influence,  though  much  of  it  is  disguised  from 
our  observation,  by  its  exercise  through  ministers  who  are  in 
Parliament,  and  the  leaders  of  that  body.  But  with  these  pro* 
visions  in  the  Constitution  of  the  United  States,  and  with  the 
Habeas  Corpus  clause  just  noticed,  the  Federal  Constitution  has 
gone  on  for  seventy  years  without  a  Habeas  Corpus  Act,  and 
without  anything  of  that  kind,  but  a  naked  authority  to  the 
Courts  and  Judges  of  the  Federal  Judiciary,  to  issue,  among 
other  writs,  the  writ  of  Habeas  Corpus. 

The  jealousy  toward  the  King  in  regard  to  this  Writ,  so 
deeply  rooted  in  the  English  heart  during  the  struggle  with  the 
Stuarts,  has  continued  to  exist,  and  still  exists  in  the  people  of 
that  kingdom,  as  a  principle,  without  the  same  personal  causes 
in  the  conduct  of  the  reigning  monarch ;  but  considering  what 
the  office  of  the  King  of  England  is  by  the  settled  Constitution 
of  the  Kingdom,  there  is  no  doubt  good  reason  for  it  even  at 
this  day ;  and  there  always  will  be.  The  royal  power  in  Eng- 
land, whatever  we  may  say  of  it,  is  still  a  great  power,  and 
must  remain  a  great  power  if  that  nation  would  remain  what  it 
is.  With  a  people  jealous  of  their  personal  liberty,  and  intent 
upon  maintaining  it,  this  jealousy  has,  and  will  always  have,  a 
foundation  in  a  justifiable  fear  of  the  royal  prerogatives  and 
influence. 

The  exclusive  right  to  declare  war,  and  to  make  treaties  with 
foreign  powers  without  the  advice  and  consent  of  either  branch 
of  the  legislature — the  power  to  build  ships  and  to  regulate  a 
navy — the  power  of  calling  forth  the  militia  for  any  cause  which 
in  the  King's  judgment  makes  it  expedient — the  sole  and  ex- 
clusive power  of  appointments  to  office,  both  civil  and  military — 


17 

the  power  of  appointment  to  great  office  in  the  established 
Church — the  power  of  conferring  upon  such  subjects  as  the 
Crown  favors  both  rank  and  title,  and  hereditary  authority  as 
law-makers  in  one  branch  of  the  legislature — ^and  the  power  of 
absolute  veto  upon  acts  of  Parliament ;  it  is  these  prerogatives 
which  make  the  King's  hereditary  office,  in  connection  with  an 
hereditary  aristocracy,  a  source  of  apprehension  to  the  Commons 
of  England,  and  justify  their  jealousy  in  maintaining  the  guards 
of  the  Habeas  Corpus  Act,  and  in  extending  them,  as  they  did 
so  late  as  the  56  George  III,  from  commitments  for  any  criminal 
or  supposed  criminal  matter,  to  commitments  for  any  cause  what- 
ever. 

At  the  same  time  it  must  be  remarked  that  the  people  of 
England  have  not  in  this  matter  shown,  or  been  permitted  to 
give  effect  to,  the  least  jealousy  whatever  of  the  absolute  power 
of  Parliament.  While  the  31  Charles  II  by  express  provision 
places  the  Writ  of  Habeas  Corpus  at  the  call  of  anybody  com- 
mitted  for  any  criminal  or  supposed  criminal  matter,  and  now 
for  any  cause  whatever  by  the  56  Greorge  III,  so  that  the  oc- 
currence  of  rebellion  or  invasion,  or  any  the  most  extreme  crisis 
of  public  danger,  cannot  deprive  any  one  of  the  privilege  of  the 
Writ  for  an  instant,  nor  give  the  King  the  power  to  detain  the 
most  reasonably  suspected  and  dangerous  man  in  the  kingdom, 
Parliament  has  an  unlimited  power  to  suspend  the  privilege 
without  either  invasion  or  rebellion,  or  any  crisis  of  danger, 
other  perhaps  than  such  as  may  attend  an  unpopular  ministry 
for  persevering  in  unpopular  measures.  Parliament  is  under  no 
guard  or  restriction  whatever  in  point  of  time  or  circumstance. 
Parliament  and  the  people,  in  the  late,  or  even  present,  condition 
of  representation  in  England,  are  not  precisely  the  same.  The 
people  and  a  majority  of  Parliament  are  not  always  the  same  in 
sympathy. 

It  is  no  answer  to  this  remark  on  the  Constitution  of  England, 
to  say  that  the  King  and  Parliament  must  unite  before  the  privi- 
lege of  the  Writ  can  be  interrupted.  The  King  may  be  a  party 
to  it  for  purposes  of  his  own,  in  opposition  to  the  interests  of  his 
people ;  and  so  may  his  ministry ;  and  so  may  a  majority  of 
Parliament,  in  a  certain  condition  of  representation  in  Parlia- 
ment.    This  condition  of  government  may  last  and  has  lasted 
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for  some  years  at  different  epochs,  and  has  been  exhibited  clearly 
and  distinctly  in  the  early  part  of  the  present  century.  In  mat- 
ters which  concern  anything  so  precious  as  personal  liberty,  and 
its  protection  in  general  against  arbitrary  imprisonment,  it  is  a 
desideratum  in  every  free  Constitution,  to  guarantee  the  priyi* 
lege  of  the  Writ  of  Habeas  Corpus,  absolutely,  to  the  whole  ex- 
tent that  the  government  will  be  and  remain  in  its  normal  con- 
dition of  internal  peace,  and  in  the  regular  administration  of 
law.  When  it  is  thrown  out  of  that  condition  by  rebellion  or 
invasion,  facts  easily  made  certain  beyond  cavQ,  tending  to  the 
derangement  of  the  course  of  justice,  and  requiring  a  resort  to 
military  force,  and,  to  some  extent,  discretionary  civil  authority, 
the  security  of  both  the  people  and  the  government  demand  a 
temporary  limitation  of  the  privilege  to  prevent  its  being  abused 
to  increase  the  disorder  of  the  times.  At  such  seasons  it  is  of 
less  importance  in  what  branch  of  government  the  power  of  ap* 
plying  the  limitation  is  vested.  That  must  depend  upon  the 
nature  of  the  government  and  upon  the  distribution  of  its  powers; 
but  it  should  obviously  be  with  that  department  of  the  govern- 
ment which  is  the  least  able  of  itself  to  abuse  the  power,  and  is 
the  most  easily  and  directly  made  amenable  to  responsibility  and 
correction  for  abuse.  In  fine  the  Common  Law  principle  re- 
quires qualification  for  modern  times,  and  most  of  all  in  govern- 
ments which  are  the  least  strong,  and  among  a  people  who  are 
the  most  free.  The  English  Constitution  still  asserts  its  univer- 
sality, and  restricts  it  at  pleasure  by  the  omnipotence  of  Parlia- 
ment. Of  course  such  a  power  is  liable  to  abuse,  and  to  be 
without  remedy,  however  rarely  it  may  be  abused. 

In  former  years,  after  the  Revolution  of  1688,  and  when  the 
contest  between  classes  in  England  was  not  as  warm  as  it  has  be- 
come in  more  modem  times, — ^from  the  time  of  the  Revolution 
to  the  close  of  the  eighteenth  century,  the  power  of  Parliament 
was  used  very  much  in  the  spirit  of  the  limitation  adverted  to ; 
but  in  the  early  part  of  the  present  century,  in  one  or  more  in- 
stances, it  is  supposed  to  have  departed  from  it. 

When  there  was  neither  rebellion,  nor  invasion,  nor  war,  and 
when  the  danger  of  foreign  war  was  removed  by  the  overthrow 
of  Napoleon,  the  57  Geo.  Ill,  8  May,  1817,  gave  the  power  to 
the  King's  Privy  Council  and  Secretaries  of  State,  to  detain 
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without  bail  or  trial,  persons  committed  by  their  warrant  for 
treasonable  or  suspected  treasonable  practices,  daring  the  limita- 
tion of  the  statute ;  and  it  was  to  a  great  extent  a  question  of 
the  ministry,  and  of  party.  The  country  was  deranged  by  scar* 
city  and  embarassments  of  trade,  and  agitated  by  their  common 
consequences,  frame-breaking  or  rick-burning,  and  cries  for 
reform.  There  were  probably  treasonable  practices  at  the  same 
moment ;  but  the  imprisonment  statute  in  the  57th  year  of  the 
King,  was  obriously  promoted,  and  but  shortly  preceded,  by  an 
acquittal  of  Dr.  Watson  from  the  charge  of  treason,  by  a  jury 
of  Middlesex,  after  a  week's  trial,  strong  evidence  of  his  guilt, 
and  a  pointed  charge  to  the  jury  against  him  by  Lord  Ellen- 
borough.  The  Courts  were  open  and  unobstructed ;  but  the  juries 
could  not  be  relied  on  to  convict  the  guilty.  It  was  a  case  of 
immense  party  agitation.  Sir  Samuel  Romilly,  and  others, 
equally  loyal  to  the  Constitution,  though  not  friendly  to  the 
ministers,  opposed  the  statute  vehemently  as  a  party  or  political 
measure.  So  also  they  opposed  the  Seditions  bill,  a  bill  it  might 
be  said,  m  pari  materia^  carried  in  the  same  month ;  and  the  bill 
for  imprisonment  without  trial  was  continued  by  another  statute 
in  the  same  session,  to  March  in  the  following  year.  And  this 
is  the  scope  of  Parliamentary  power  over  the  privilege  of  the 
Writ  of  Habeas  Corpus. 

The  Habeas  Corpus  Act  of  England,  with  this  discretionary 
power  of  Parliament,  affords  no  analogy  for  the  United  States, 
who  have  qualified  the  principle,  so  as  to  secure  it  against  the 
discretionary  power  of  any  body,  except  when  the  nation  is 
forced  away  from  its  normal  and  orderly  condition  by  internal 
war,  rebellion,  or  invasion.  In  such  a  condition,  the  govern- 
ment cannot, — properly  speaking,  will  not,  and  cannot  exten- 
sively,— abuse  the  exception.  Such  disorders  as  rebellion  or 
invasion,  touch  the  life  of  the  government  itself;  and  the  ex- 
ception cannot  be  either  usefully  or  conttituUonaUt/  applied, 
except  to  defeat  a  sympathy  with  domestic  or  foreign  enemies, 
to  the  overthrow  of  the  fundan^ental  institutions  of  the  people. 
More  of  this  conitittUional  dependence  of  the  exception  upon 
rebellion,  presently. 

There  is  another  particular  in  which  it  is  necessary  to  dis- 
regard the  analogy  of  the  English  law,  a  particular  in  which  we 
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are  most  likely  to  be  led  astray,  and'  have  been,  in  fact,  to  some 
extent,  led  astray,  by  supposing  an  analogy,  where  there  is  none. 
It  is  the  manner  in  which  the  privilege  of  the  Writ  is  overruled 
in  England,  and  which  must  be  done  by  a  Legislative  Act, — ^by 
an  Act  of  Parliament.     It  can  be  done  in  no  other  way. 

The  Habeas  Corpus  Act  of  Charles  II  is  an  Act  of  Parlia- 
ment ;  and  by  the  Constitution  of  England,  nothing  but  a  subse- 
quent Act  of  Parliament  can  abolish,  restrain,  or  impair  such  a 
preceding  Act.  There  is  no  Constitution  above  it,  that  imparts 
an  authority  to  arrest  its  operation  in  any  case,  nor  upon  the 
occurrence  of  any  event  whatever,  except  in  this  one  way,  by  a 
subsequent  Act  of  the  same  body  which  enacted  it.  If  a  written 
Constitution  in  England,  superior  to  an  Act  of  the  Legislature, 
— ^if  even  the  statute  of  31  Charles  II,— or  any  subsequent  Act 
of  Parliament,  had  declared  that  the  privilege  of  the  Writ  of 
Habeas  Corpus  shall  not  be  suspended,  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  require  it,  and  under 
such  a  provision,  it  had  been  uniformly  held  that  Parliament 
alone  could  declare  the  fact  of  rebellion  or  invasion,  and  the 
fact  of  public  danger,  or  what  the  public  safety  required,  there 
would  have  been  an  analogy  which  we  might  examine  and  con- 
sider. But  under  our  different  Constitutions,  there  is  none. 
There  is  nothing  of  higher  authority  in  England  than  the  Statute 
of  31  Charles  II,  except  a  subsequent  statute ;  and  until  such 
subsequent  statute,  its  provisions  are  of  absolute  authority  over 
King,  and  Privy  Council,  and  Secretaries  of  State,  and  every- 
body. That  statute  gives  to  everybody  committed  to  prison  for 
any  criminal  or  supposed  criminal  matter,  which  a  subsequent 
statute  extends  to  every  commitment,  not  only  a  right  to  the 
Writ  of  Habeas  Corpus,  but  a  right  to  immediate  bail,  or  speedy 
trial,  or  discharge  from  imprisonment.  The  statute  contains 
no  exception  whatever.  Nothing  but  a  subsequent  statute  can 
make  an  exception.  There  is  no  ground  or  place  to  argue  that 
the  King's  power  to  watch  over  the  public  safety,  and  to  provide 
for  it  by  all  the  means  at  his  disposal,  or  his  authority  to  pro- 
claim rebellion  or  invasion,  or  even  to  call  out  the  Militia,  has 
any  the  least  virtue  to  stay  any  part  of  the  operation  of  the 
Habeas  Corpus  Act.  The  Constitution  of  England  is  absolutely 
silent,  where  the  Constitution  of  the  United  States  has  at  least 
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spoken.  The  Constitution  of  England  is  more  than  silent  in 
this  matter ;  it  says  that  nobody  but  Parliament  shall  speak  in 
regard  to  it. 

Our  Constitution,  on  the  contrary,  speaks  to  all  subordinate 
authorities  created  by  it.  It  does  not  say  ^^  the  Writ  of  Habeas 
OarptiSj''  or  ''  the  Habeas  Corpus  Aet^"  shall  not  be  suspended, 
a  Writ  and  Act  of  Legislative  ordination,  whether  made  or  to 
be  made,  and  presumably  to  be  repealed  or  suspended  by  similar 
authority  only ;  but  it  speaks  of  the  privilege  of  the  Writ,  by  one 
word  comprehending  the  whole  protection  of  the  principle,  and 
declares  that  it  may  be  mispended ;  by  this  one  word  stispendedj 
also  comprehending  by  the  exception,  all  temporary  and  occasional 
disturbances,  by  imprisonment,  by  denial,  delay,  or  hanging  up 
for  a  season.  Suspension  is  authorized  by  the  Constitution  by 
the  same  clause  which  guarantees  the  principle ;  and  as  the  ex- 
pression of  the  principle  includes  all  its  rights,  the  expression  of 
the  exception  includes  all  temporary  delays  and  denials  of  the 
rights  which  are  included  in  the  exception.  The  Constitution 
is  itself  the  authority^  and  all  that  remains  is  to  execute  it  in  the 
conditioned  case. 

In  regard,  therefore,  to  the  qualified  right  of  being  exempt 
from  imprisonment  without  trial,  unless  in  cases  of  rebellion 
or  invasion,  when  the  public  safety  requires  such  imprison- 
ment, we  must  discard  English  analogy.  The  Constitution  of 
the  United  States  must  be  judged  by  itself,  by  its  own  distribu- 
tion and  ordination  of  the  powers  of  Government,  by  the  jeal- 
ousies or  confidences  which  appear  in  it,  by  its  own  language  in 
fine,  and  not  by  the  English  Constitution  or  by  the  powers  of 
Parliament. 

There  is  still  another  particular  in  which  we  must  guard 
against  English  analogy,  when  we  come  to  examine  the  question 
of  power  under  the  Habeas  Corpus  clause. 

It  has  already  been  suggested  that  the  great  motive  of  Eng- 
land for  pressing  the  Habeas  Corpus  power  into  its  present  con- 
dition, was  jealousy  of  the  Crown.  It  was  this  feeling,  as  every 
one  knows,  that  led  Parliament  in  the  16th  Charles  I,  to  reduce 
the  King's  power  of  detainer  by  warrant,  expressly  to  the  same 
rank  as  that  of  any  subject  of  the  realm.  It  operated  with  more 
than  the  same  force  at  the  close  of  Charles  II,  whom  the  nation. 
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not  twenty  years  before,  and  from  their  nndoabted  preference  of 
hereditary  monarchy,  had  recalled  from  exile  to  the  throne. 
England  deliberately  preferred  hereditary  monarchy,  with  all  its 
powers  and  dangers,  to  any  other  form  of  goyemment ;  bnt  it 
was  the  sense  of  these  dangers,  specially  excited  near  the  close  of 
his  reign  by  the  occurrence  of  a  particular  case — Jenks's  case — 
and  by  the  prospect  of  a  Roman  Catholic  successor  in  the  King's 
brother,  the  Duke  of  York,  afterwards  James  IE,  that  impelled 
them  to  drive  home,  as  it  were,  eyery  stake  that  would  prevent 
the  King  or  his  judges  or  officers,  from  removing  the  barrier  of 
the  Habeas  Corpus  Act  from  between  the  King  and  the  people. 
The  author  of  the  31  Charles  II,  Lord  Shaftesbury,  would  have 
altogether  excluded  the  successor,  the  Duke  of  York,  from  the 
throne,  by  act  of  Parliament ;  and  so  woyld  the  House  of  Com- 
mons that  passed  the  Habeas  Corpus  Act,  if  the  vote  of  that 
house  alone  had  been  sufficient.  But  the  House  of  Lords  could 
not  be  brought  to  concur. 

Next  to  the  benefit  of  exclusion  was  the  benefit  of  the  Habeas 
Corpus  Act ;  and  they  passed  it  with  as  little  respect  for  the 
Common  Law  principle,  and  with  as  much  regard  for  their  own 
power  as  any  Parliament  that  ever  sat ;  for  in  the  very  next 
year  after  that  Act,  the  House  of  Commons,  by  its  own  authcnrity, 
and  by  the  speaker's  warrant,  seized  in  all  parts  of  England  and 
imprisoned  multitudes  who  had  dared  to  express  in  their  ad- 
dresses to  Charles,  their  deep  ahhorrenee  of  those  who  had  ofien- 
sively  importuned  him  to  call  a  Parliament.  They  were  called 
abhorrer$.  The  Parliament  dreaded  the  King's  power,  and  loved 
their  own,  more  than  they  loved  the  general  liberty  of  the  sub- 
ject ;  and  their  fears  were  very  reasonable. 

But  in  regard  to  the  power  of  the  President,  as  the  draft  of  the 
Constitution  had  substantially  settled  it  by  major  consent  before 
the  Habeas  Corpus  clause  was  proposed,  there  was  absolutely  no- 
thing in  the  powers  of  the  office  which  could  justly  excite  jealousy, 
that  he  might  abuse  the  power  of  suspending  the  Habeas  Corpus 
privilege  with  a  view  to  enlarge  his  other  powers.  The  Presi- 
dent has  no  powers  that  can  be  abused  or  enlarged  by  himself,  ex- 
cept with  more  danger  to  himself  than  to  the  country.  Elected 
directly  or  indirectly  by  the  people  for  a  short  term  of  years — 
unable  to  veto  a  law  of  Congress  if  two-thirds  of  each  House 
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shall  concur  in  passing  it  against  his  advice — unable  to  make 
war,  or  to  arm  a  soldier,  or  to  call  forth  the  militia  for  any  pur- 
pose, or  to  build  a  ship,  or  enlist  a  sailor  or  marine — ^unable  to 
make  a  treaty,  unless  two-thirds  of  the  Senators  present  concur, 
or  to  appoint  an  ambassador,  minister,  consul,  judge,  or  any 
other  officer,  without  the  advice  and  consent  of  the  Senate,  un- 
less it  may  be  mferi&r  officers,  ^  Congress  shall  choose  to  grant 
him  the  power«-commander  in  chief  of  the  army,  but  without 
power  to  arm  a  soldier — and  of  the  navy,  but  unable  to  build  a 
ship— commander  also  of  the  militia  of  the  States,  if  Congress 
shall  see  fit  to  call  them  into  the  service  of  the  United  States — 
unable  to  adjourn  Congress  unless  both  Houses  dissgree — and 
impeachable  for  any  misconduct  in  office  by  the  House  of  Rep- 
resentatives, and  triable  and  punishable  by  the  Senate  beyond 
the  power  of  pardon, — this  is  the  array  of  Presidential  powers, 
as  the  draft  of  the  Constitution  substantially  presented  them, 
when  the  Habeas  Corpus  clause  was  proposed  and  carried.  We 
cannot  be  surprised  that  in  view  of  this  scheme,  an  eminent 
English  statesman  and  man  of  letters  has  said,  that  our  Consti- 
tution of  government  exhibits  ^'  the  feeblest  Executive,  perhaps 
ever  known  in  a  civilised  community.*'  Buhoer  LjfUan  has  said 
this,  after  seeing  the  Constitution  on  its  printed  pages.  M.  de 
TecqueviOe  has  said  the  same,  in  more  measured  terms.  We 
who  are  living  under  it,  know  that  in  the  course  of  seventy  years, 
no  President  but  Washington  could  have  obtained  the  office  for 
a  third  term  of  four  years,  by  the  use  of  all  the  power  of  the 
office  whether  in  war  or  peace,  or  by  the  devotion  of  his  patriotic 
services.  Whether  Washington  could  have  obtained  it,  remains 
an  historical  doubt.  His  prudence,  and  his  experience  of  the 
office,  withdrew  him  from  the  canvass.  Jealousy  of  that  office 
during  the  earlier  part  of  the  Convention,  and  in  certain  of  the 
States  before  the  adoption  of  the  Constitution  by  nine  States, 
was  a  topic  with  those  who  did  not  wish  any  Constitution  or 
Union ;  but  for  sixty  years  at  least,  it  has  been  beyond  any  sen- 
sible man's  power  of  face  to  profess  it  gravely. 

It  is  but  reasonable  to  give  weight  to  this  consideration  when 
the  power  of  applying  the  exception  shall  be  considered. 

The  Convention  which  prepared  the  Constitution  were  aware  of 
all  the  circumstances  which  have  been  noticed, — the  universality 
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of  the  Common  Law  principle,  and  the  necessity  of  exception  to 
it  in  times  of  great  public  disorder  and  violence,  when  war  should 
be  within  the  country,  and  the  public  safety  placed  in  jeopardy, 
as  well  as  the  ordinary  course  of  justice  impeded.  They  were 
aware  also  of  the  manner  in  which  the  Constitution  of  England, 
under  the  Statute  of  Charles  II,  had  exposed  the  principle  to 
dangerous  prejudice  by  the  discretionary  power  of  Parliament ; 
and  they  deemed  it  wise  to  qualify  the  principle  itself  so  as  to 
protect  the  safety  of  the  public  in  a  season  of  great  disorder, 
and  yet  to  prevent  its  defeat  by  any  power  in  any  other  condi- 
tion of  the  country.  The  Common  Law  principle  was  suggested 
in  the  Convention  in  full  universality,  without  exception  of  any 
kind,  and  three  States  adhered  to  it  in  their  final  vote ;  but  the 
majority  deemed  it  better  for  the  Union  to  qualify  and  abridge 
the  principle  constitutionally,  by  annexing  to  it  an  exception 
most  strictly  limited  to  the  occurrence  of  certain  great  and  critical 
disturbances  in  the  public  condition  of  the  country,  and  to  let 
the  public  safety,  at  the  times  of  such  disturbance,  and  in  those 
only,  overrule  the  principle  for  the  time  and  season. 

Their  departure  from  the  English  Constitution  and  rule,  alto- 
gether set  them  aside  as  a  safe  analogy  in  the  application  of  the 
clause  finally  adopted. 

The  history  of  the  clause  is  not  without  interest,  and  pretty 
strong  application. 

The  Convention  to  form  the  Constitution  began  its  session  on 
the  14th  May,  1787,  on  which  day  there  was  no  business  done, 
nor  any  subsequent  meeting  until  the  28th  May.  On  the  fol- 
lowing day,  the  29th  May,  Mr.  Charles  Pinckney,  of  South 
Carolina,  exhibited  a  ^'Plan  of  a  Federal  Constitution,**  the  6th 
article  of  which,  concerning  the  legislature,  contained  the  fol- 
lowing paragraph : 

'^  All  laws  regulating  commerce  shall  require  the  assent  of  two- 
thirds  of  the  members  present  in  each  house.  The  United  States 
shall  not  grant  any  title  of  nobility.  The  legislature  of  the 
United  States  shall  pass  no  law  on  the  subject  of  religion,  nor 
touching  or  abridging  the  liberty  of  the  press ;  nor  shall  the  pri- 
vilege of  the  Writ  of  Habeas  Corpus  ever  be  suspended^  except 
in  case  of  rebellion  or  invasion.** 

The  difierent  subjects  of  this  paragraph  have  no  common  re- 
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lation  between  them,  except  that  thej  are  all  restrictive ;  but 
the  last  clause  is  substantially  new  in  two  respects :  first,  in 
speaking  of  the  privilege  of  the  Writ  of  Habeas  Corpus,  and  of 
the  9U9pen9ian  of  the  privHegey  which  are  not  expressions  of  the 
Common  Law,  nor  of  Blackstone,  its  commentator,  nor  of  Par- 
liamentary law ;  and,  secondly,  in  limiting  the  privilege  to  the 
case  where  there  is  neither  rebellion  or  invasion.  Deviating  from 
the  English  Constitution  and  practice  also,  it  proposed  this  uni- 
versal safeguard  of  the  privilege,  that  it  should  never  be  sus- 
pended unless  when  rebellion  or  invasion  was  upon  us,  and  war, 
either  foreign  or  civil,  was  within  the  country.  War  alone,  if  it 
was  not  attended  by  invasion,  was  not  to  have  any  influence  upon 
the  privilege ;  nor,  perhaps,  though  in  this  respect  the  language 
may  be  too  indefinite  for  legal  distinction,  any  of  those  local  se- 
ditions against  particular  laws  of  government,  which  commonly 
obtain  the  name  of  insurrections.  The  privilege  was  to  remain 
in  rigor,  and  to  be  intangible  by  any  power  whatever,  executive, 
legislative,  or  judicial,  except  when  a  foreign  enemy  should  in- 
vade the  country,  or  when  such  formidable  insurrections  exist  as 
deserve  the  name  of  rebellion. 

Derivatively,  the  word  signifies  a  renewed  war^  an  uprising  in 
war  by  a  nation  once  subdued  in  war,  which  was  the  Boman 
sense  ;  of  course,  a  war  against  the  Government  of  Rome.  Dr. 
Webster  makes  the  discrimination  between  rebellion  and  insur- 
rection, that  '^  rebellion  is  an  open  and  avowed  renunciation  of 
the  authority  of  the  government  to  which  one  owes  allegiance, 
or  the  taking  of  arms  traitorously  to  resist  the  authority  of 
lawful  government ;  revolt.  Insurrection  may  be  a  rising  in 
opposition  to  a  particular  act  or  law,  without  a  design  to  renounce 
all  subjection  to  the  government.  Insurrection  may  be,  but  is 
not,  necessarily,  rebellion.'' 

The  Constitution,  in  defining  the  powers  of  Congress  to  call 
forth  the  militia,  uses  the  lower  term,  insurrection  ;  and  so  do 
the  Acts  of  Congress  of  1792  and  1795,  which  authorize  the 
President  to  call  forth  the  militia  of  the  States ;  and  very  pro- 
perly, as  it  was  necessary  to  provide  for  an  outbreak  in  its  lowest 
type ;  and  as  all  insurrections  may  become  rebellion,  the  force 
raised  to  suppress  insurrection  may  lawfully  suppress  it  in  all  its 
forms  and  powers. 
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ThiSy  it  has  been  remarked,  was  a  deviation  from  the  English 
Constitution,  and  from  the  Parliamentary  practice  or  course  also. 
Nor  is  the  variation  factitious  or  fanciful  merely.  It  is  a  just 
political  expression  of  the  principle  of  the  universal  personal 
liberty  of  freemen  under  laws  of  their  own  making,  qualified  by 
the  internal  perils  of  their  own  government.  War,  generally, 
was  not  to  be  a  limitation  of  the  privilege,  and  ought  not  to  be. 
War,  beyond  the  limits  of  a  country,  leaves  the  courts  and  the 
laws  of  the  country  in  full  operation ;  but  invasion  by  a  foreign 
army,  or  rebellion  against  the  government,  overthrows  or  dis- 
turbs both  the  courts  and  the  execution  of  the  laws.  In  such 
cases  the  personal  liberty  of  the  freemen  of  a  country  becomes 
secondary  to  the  public  liberty  of  the  nation,  and  must  yield  for 
the  time  to  a  higher  interest  and  a  higher  principle,  the  public 
safety.  As  the  Constitution  finally  reported  says,  it  must  yield 
so  far  in  particular  instances,  as  ^^  the  public  safety  may  require 
it/'  The  principle  of  the  Common  Law  is  not  the  principle  of 
the  Constitution  of  the  United  States.  The  principle  of  the 
English  Constitution  is  not  our  Federal  principle.  Ours  is  a 
qualification  of  that  principle,  universal  and  unchangeable  in  its 
application.  The  principle  of  the  English  Constitution  is  uni- 
versal in  name,  and  changeable  at  the  pleasure  of  Parliament. 

Whether  Mr.  Pinckney  was  the  first  to  express  this  limitation 
of  the  right  of  personal  liberty,  is  not  material.  He  would  be 
more  entitled  to  credit  for  first  introducing  it  with  his  Plan  of  a 
Federal  Constitution,  if  he  had  not  subsequently  appeared  wil- 
ling to  throw  it  away. 

The  import  of  his  clause  is,  nevertheless,  in  one  respect  ob- 
scure, by  its  imperfect  grammatical  dependence  upon  the  previous 
clause.  It  expressly  prohibited  the  Legislature  from  passing  any 
law  on  the  subject  of  religion,  or  touching  or  abridging  the 
liberty  of  the  press;  and  then,  uniting  the  clause  with  what  pre- 
ceded it  by  repeating  the  same  conjunction,  nor,  he  separated  it 
by  a  change  of  phrase,  which  is  absolute  in  its  meaning,  and  not 
relative  to  the  Legislature ;  "  nor  shall  the  privilege  of  the  Writ 
of  Habeas  Corpus  ever  be  suspended,  except  in  case  of  rebeUion 
or  invasion." 

But  from  the  form  which  Mr.  Pinckney 's  proposition  assumed 
afterwards,  on  the  20th  August,  it  seems  to  be  free  from  doubt, 
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notwithstanding  the  obliquity  of  the  language  and  the  imperfect 
granunatical  structure  of  the  sentence,  that  the  Legislature  was 
intended  by  the  mover  to  be  the  suspending  as  well  as  the  non- 
suspending  power ;  that  is  to  say,  that  the  Legislature  was  to  be 
the  rein  that  should  hold  back  or  let  free  another  power  with 
whom  the  executive  function  of  arresting  and  imprisoning  must 
remain.  The  L^islature  was  to  hold  on  to,  or  to  relax  the  pri- 
vilege. It  is  not  improbable,  therefore,  that  Mr.  Pinckney  used 
the  word  ^^  suspended''  in  the  same  sense  with  the  legal  argument 
which  has  been  already  adverted  to. 

It  is  unnecessary  to  make  further  remark  upon  the  clause 
which  is  contained  in  Mr.  Pinckney's  ^'  Plan  of  a  Federal  Con- 
stitution," as  it  did  not  come  up  directly  a  second  time. 

Three  months  afterwards,  on  the  20th  August,  1787,  the  first 
subsequent  occasion  in  which  the  Habeas  Corpus  clause  was  men- 
tioned in  the  Convention,  and  but  about  three  weeks  before  the 
final  adjournment  of  the  body,  Mr.  Pinckney  moved,  not  the 
adoption  of  his  ^'  Plan  of  a  Federal  Constitution,"  but  a  number 
of  propositions  to  be  referred  to  the  Committee  of  Detail.  On 
this  occasion  he  gave  to  his  Habeas  Corpus  proposition  the  fol- 
lowing form: 

^^  The  privileges  and  benefits  of  the  Writ  of  Habeas  Corpus 
shall  be  enjoyed  in  this  government  in  the  most  expeditious  and 
ample  manner ;  and  shall  not  be  suspended  hy  the  LegUlature^ 
except  upon  the  most  vrgent  and  pressing  oecasianSy  and  for  a 
limited  time,  not  exceeding       months." 

This  proposition  indicated  a  disposition  to  throw  away  that 
striking  and  important  qualification  of  the  privilege  which  had 
been  expressed  in  his  Plan  of  a  Federal  Constitution,  and  to 
substitute  for  it  the  discretion  of  the  Legislature  an  the  most  ur^ 
gent  and  pressing  oecasianSy  the  omnipotent  discretion  of  Parlia- 
ment ;  and  it  would  have  brought  the  Constitution  in  this  re- 
spect into  perfect  identity  with  the  Constitution  of  England, 
•with  a  maximum  limitation  of  time,  instead  of  the  pleasure  of 
Parliament. 

It  is  this  form  of  his  proposition  which  indicates  Mr.  Pinck- 
ney's  design  in  its  original  form,  to  give  Congress  the  power  of 
authorizing  suspension ;  and  certainly  if  the  occasions  of  its  ex- 
ercise were  to  be  indefinite,  however  urgent  and  pressing,  as  he 
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now  proposed,  nothing  would  have  exceeded  the  incongruity  of 
committing  such  a  power  to  the  Executiye  department  of  the 
government.  We  shall  see  how  by  making  the  power  perfectly 
definite,  and  limited  by  conditions  of  executive  cognizance  and  by 
eonititutional  legislation  in  the  clause  which  made  it,  the  refer* 
ence  to  Congress  became  an  incongruity,  and  was  abandoned. 

When  the  subject  was  finally  brought  up  in  the  Convention, 
on  the  28th  August,  we  have  from  Mr.  Madison  but  a  brief  and 
meagre  statement  of  what  was  said  upon  the  occasion.  Indeed, 
Mr.  Madison's  minutes  hardly  deserve  the  name  of  '^  Debates  in 
the  Federal  Convention,"  which  has  been  given  to  them.  They 
are  a  synopsis  or  general  view,  more  or  less  full  or  impartial,  ac- 
cording to  the  disposition  of  the  writer,  and  to  his  own  position 
as  a  member  of  the  body ;  and  though  the  men  of  this  Convention 
probably  reflected  more  and  spoke  less  than  any  public  body  of 
its  importance  will  ever  do  again  in  this  country,  yet  no  one  can 
read  Mr.  Madison's  work  with  attention,  without  surmising  that 
on  some  occasions  much  more  was  said  than  is  recorded;  and  that 
this  probably  was  one  of  them. 

The  Convention  on  that  day,  the  28th  August,  were  taking  up 
and  acting  upon  any  motions,  either  generally  and  indepen- 
dently, or  in  amendment  of  any  article  or  section  of  the  proposed 
Constitution  previously  reported  by  the  Committee  of  Detail,  as 
the  delegates  were  disposed  to  suggest  them ;  and  it  is  thus,  that 
on  a  general  or  independent  motion  by  Mr.  Pinckney,  the  cause 
of  the  debate  on  the  Habeas  Corpus  is  presented  by  Mr. 
Madison. 

"  Mr.  Pincknet/j  urging  the  propriety  of  securing  the  benefit 
of  the  Habeas  Corpus  in  the  most  ample  manner,  moved  that  it 
should  not  be  suspended  but  on  the  most  urgent  occasions,  and 
then  only  for  a  limited  time,  not  exceeding  twelve  months." 

Probably  this  motion  was  exactly  in  the  form  last  proposed  by 
him,  filling  the  blank  with  twelve.  Mr.  Madison  does  not  quote 
any  part  of  Mr.  Pinckney's  remarks  with  inverted  commas. 

'^  Mr.  Rutlbdqe  was  for  declaring  the  Habeas  Corpus  in« 
violate.  He  did  not  conceive  that  a  suspension  could  ever  be  ne- 
cessary at  the  same  time  in  all  the  States." 

This  cannot  have  been  all  that  Mr.  Rutledge  said.  The  con- 
clusion of  his  remark  is  in  apparent  contradiction  to  the  begin- 
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ning,  which  expressed  his  opinion  that  the  Habeas  Corpus  should 
be  declared  inviolable.  The  latter  part  seems  to  regard  suspen- 
sion of  the  Writ  or  Act  as  the  object,  and  as  being  either  local 
or  general  and  not  as  personal.  It  was  a  clen^  mistake.  The 
whole  remark  is,  however,  obscure;  and  there  may  be  some 
reason  to  doubt  whether  the  reporter's  mind,  or  the  delegate's, 
embraced  the  technical  doctrine  upon  the  subject. 

The  two  paragraphs  thus  extracted  from  Mr.  Madison's  De- 
bates, are  all  which  they  contain  on  the  subject,  before  Mr.Gouver- 
neur  Morris  made  a  motion,  which  disposed  of  the  whole  question. 
It  is  impossible,  however,  to  believe  that  this  important  question, 
introduced  on  the  second  business  day  of  the  Convention,  and 
which  had  been  in  view  of  the  delegates  for  three  months,  had 
received  as  little  of  private  consideration,  as  Mr.  Madison's  work 
represents  it  to  have  had,  of  public  comment  in  the  house. 
Enough,  however,  is  recorded  to  show  that  it  must  have  been  in 
the  minds  of  the  delegates  under  at  least  three  aspects :  1.  Sus- 
pension of  the  privilege  and  not  of  the  Writ  or  Act.  2.  Suspen- 
sion by  the  Legislature,  and  only  by  the  Legislature.  8.  Suspen- 
sion generally,  and  by  the  department  that  would  be  intrusted 
in  rebellion  or  invasion  with  the  safety  of  the  public. 

Immediately  after  Mr.  Rutledge,  Mr.  Q-ouvemeur  Morrii 
moved  that  ^^  the  Privilege  of  the  Writ  of  Habeas  Corpus  shall 
not  be  suspended,  unless  where  (when)  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it." 

Now,  to  show  how  inconclusive  and  unsafe  it  is  to  infer  a  par- 
ticular view  to  Congress  in  this  motion,  or  in  the  clause  which 
it  proposed,  from  the  position  which  is  given  to  the  words  in  the 
ninth  section  of  the  first  article  of  the  Constitution,  as  now  ar- 
ranged, which  treats  of  the  legislative  power,  it  may  be  found  on 
recurring  to  the  Journal  of  the  Convention,  that  Oouverneur 
Morris  made  the  motion  expressly^  and  so  it  was  adopted  by  the 
Convention,  as  an  amendment  to  Xke  fourth  section  of  the  eleventh 
article  of  the  Constitution,  as  it  had  been  reported  by  the  Com- 
mittee of  Five  on  the  6th  August,  and  which  was  the  Jtidiciary 
article.  (Journal  of  Convention,  Boston,  1819,  page  301.)  The 
subsequent  change  by  a  Committee  of  Style  and  Arrangement 
(this  was  the  whole  duty  of  the  committee)  in  the  numbers  and 
sections  of  the  articles,  was  not  intended  to  change,  and  could 
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not  change  the  import  or  meaning  of  any  of  them ;  but  poeitioii, 
in  the  intention  of  the  mover  of  the  clause,  might  have,  and  pro- 
bably had,  a  bearing  npon  its  meaning ;  and  this  conld  hardly 
have  been  any  other  than  to  admonish  the  judiciary  of  a  restraint 
upon  their  power  over  the  Writ,  which  did  not  proceed  from  Con- 
gress, the  body  by  which  the  particular  details  of  the  judicial 
powers  were  to  be  made.  Whatever  was  his  intention,  the  place 
assigned  by  him  to  the  amendment,  did,  as  it  were,  expressly 
negative  the  bearing  of  Mr.  Pinckney's  motion,  upon  the  Legis* 
lature. 

This  motion  by  Gouvemeur  Morris,  rejected  the  reference  to 
the  Legislature  of  the  Union,  and  said  nothmg  of  a  term  or  time 
of  suspension.  Mr.  Morris  had  taken  up  the  substance  of  Mr. 
Pinckney's  proposition  in  his  Plan  of  a  Federal  Constitution, 
submitted  on  the  29th  May,  had  struck  out  the  oblique  reference 
to  the  Legislature  which  the  clause  in  that  Plan  had  contained,  as 
well  as  the  direct  reference  to  it  contained  in  Mr.  Pinckney's  mo- 
tion, on  the  20th  August,  and  again  on  the  28th  August,  and  pre* 
sented  it  in  the  words  above  given. 

"  Mb.  Wilson  doubted  whether  in  any  case  a  suspension  could 
be  necessary,  as  the  discretion  now  exists  with  the  judges,  on 
most  important  cases,  to  keep  in  gaol  or  admit  to  bail." 

The  delegate  from  Pennsylvania  seems,  from  professional  as- 
sociations, to  have  thought  the  now  superannuated  discretion  of 
the  judges  in  capital  cases,  was  a  good  substitute  for  any  power 
of  suspension,  legislative  or  executive ;  and  to  have  looked  at 
the  suspension  referred  to,  as  an  act,  and  a  judicial  act,  dis- 
pensing with  any  interference  by  Congress. 

The  entire  history  of  the  clause,  as  recorded  by  Mr.  Madison, 
is  thus  closed : 

^'  The  first  part  of  Mr.  Gouverneur  Morris's  motion  to  the 
word  unless^  was  agreed  to  nem  can.  On  the  remaining  part, 
ayes,  7 ;  no.  North  Carolina,  South  Carolina,  Georgia,  8."* 

Mr.  Morris's  clause  is  the  same  which  now  stands  in  the  9th 
section  of  the  1st  Article  of  the  Constitution,  when  being  in 


4r  There  were  four  delegates  from  South  Carolina,  of  whom  three  must  have  voted 
against  it.  Probably  Mr.  Pinekney  was  one  of  the  three,  as  his  own  motion  was. ex- 
oladed  by  that  of  Mr.  Morris. 
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subBtitution  of  taherej  perhaps  by  the  Committee  on  Style  and 
Arrangement. 

Looking  at  this  clause  as  it  is  contained  in  the  Constitution, 
with  the  aid  of  its  short  history,  it  is  the  statement  of  a  funda- 
mental rule  of  personal  liberty  among  freemen  in  the  United 
States,  universal,  but  not  unqualified,  and  not  calling  for  any 
legislative  action  to  enforce  or  apply  the  qualifying  exception. 

The  word  Legislature^  which  was  contained  in  Mr.  Pinckney's 
^^Plan  of  a  Federal  Constitution,"  and  probably  also  in  his 
motion,  when  the  subject  was  finally  disposed  of,  was  thus  cast 
aside,  and  an  entirely  new  form  and  new  limitations  were  given  to 
the  principle ;  the  qualification  or  exception  being  founded  on 
public  facts,  upon  the  occurrence  of  which,  the  Constitution  au- 
thorizes the  suspension  of  the  privilege,  by  the  act  of  that 
power  which  is  competent  to  decide  upon  them. 

What  department  or  power  should  have  the  authority  to  de- 
clare what  the  public  safety  required  in  such  a  case,  the  Con- 
stitution neither  expressly  declares  nor  expressly  intimates,  by 
any  word  or  words  whatever.  The  clause  was  a  substitute  for 
Mr.  Pinckney's  original  clause,  which  contained  the  word  Legis- 
laturey  as  his  second  proposition  did  also,  and  rejected  that 
feature  of  it  without  the  least  ambiguity.  If  these  propositions 
of  Mr.  Pinckney  intended  to  confer  this  power  upon  the  Legisla- 
ture, the  substitute  disclaimed  the  intention  by  rejecting  it. 

The  clause  has  no  phrase  or  word  in  it,  which  either  directly 
or  by  any  fair  and  reasonable  implication,  gives  or  confines  this 
authority  to  Congress,  or  takes  it  away  from  the  Executive. 
The  whole  question  of  deciding  with  authority,  when  in  cases 
of  rebellion  or  invasion,  the  public  safety  requires  the  suspen- 
sion of  the  personal  privilege  of  the  Writ  of  Habeas  Corpus,  is 
left  by  this  clause  to  the  person,  body,  or  power,  invested  by 
other  parts  of  the  Constitution,  with  the  care  of  the  public  safety, 
to  this  intent  and  efiect,  in  time  of  rebellion  or  invasion.  There 
can  be  no  reasonable  doubt  about  this. 

We  may  argue  from  the  nature  of  the  right,  or  from  the  gua- 
rantee which  it  receives  from  the  fundamental  law  of  the  Union, 
or  from  the  condition  in  which  the  government  was  to  be  placed 
by  internal  war,  from  rebellion  or  invasion,  that  the  authority 
is  to  be  exercised  by  this  department  of  government,  and  not  by 
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that  or  by  another ;  but  we  cannot  argue  reasonably  that  the  clause 
itself  gives  any  color  of  authority  to  one  department  more  than 
another,  except  as  one  department  of  the  government  and  not 
another  is  more  specially  charged  by  other  parts  of  the  Con- 
stitution, with  the  care  of  the  public  safety  upon  the  occasion 
referred  to;  nor  can  it  be  fairly  argued  upon  principles  of 
analogy,  drawn  from  the  English  Constitutional  or  Parliamen* 
tary  history,  for  the  clause  is  entirely  un-English  as  it  is  truly 
American.  It  is  un-English,  because  it  ties  up  the  Legislative 
power,  as  well  as  all  other  power;  and  it  is  American,  because  it 
is  of  American  origin,  and  is  conservative  of  personal  freedom  in 
general,  and  also  of  the  public  safety  in  times  of  imminent  inter- 
nal danger  of  a  specific  character. 

The  present  position  of  the  clause  in  the  Constitution  is  not 
of  the  least  importance.  According  to  the  Journal  of  the  Conven- 
tion, the  clause  was  ofiered  as  an  amendment  to  the  fourth  sec- 
tion of  the  article  on  the  Judiciary.  If  position  as  a  section  of 
an  article  carries  power  to  the  article,  then  the  original  motion  as 
adopted  carried  power  to  the  Judiciary,  and  must  have  regarded 
suspension  of  the  privilege  as  a  judicial  act,  and  not  as  depen- 
dent on  a  Legislative  act.  The  simple  and  clear  language  of 
the  clause  is,  in  what  it  directly  expresses,  restrictive  of  all 
power ;  in  what  it  inversely  expresses,  it  is  permissive  of  some 
power,  "*"  and  authoritative  as  to  its  application  in  the  contingen- 
cies stated.  It  affirms  the  common  law  principle  with  an  excep- 
tion for  the  public  safety,  thus  qualifying  the  absolute  rule  of 

*  If  th«  negation  of  power  by  the  daiue  had  been  complete,  aa  aoeording  to  Mr. 
Madison's  IXebates  was  desired  by  North  Carolina,  South  Carolina,  and  Georgia,  so 
much  the  weaker  had  been  the  Goyernment  of  the  United  States  to  suppress  rebellion, 
and  the  States  none  the  stronger,  except  in  ability  to  rebel,  which  is  their  weakness 
also.  The  affirmatire  or  pennissive  power  in  the  clause  is  simply  a  power  to  suppress 
rebellion,  or  to  repel  inyasion.  By  attributing  it  to  the  Ezecntiye,  the  whole  goyern- 
ment of  the  Union  is  organically  stronger  in  that  arm  which  has  the  main  labor  and 
control  in  both  the  contingencies  ;  and  it  is  the  only  arm  that  is  directed  by  a  single 
eye.  If  it  had  been  giyen  to  Congress,  not  only  would  it  haye  wanted  that  single 
eye,  but  it  would  haye  been  liable  to  sway  from  extreme  rigor  to  extreme  relaxation, 
by  antipathy  or  sympathy  for  the  constituents  implicated  in  the  internal  war ;  and 
would,  moreoyer,  haye  been  productiye  of  those  agitations  which  mark  the  suspen- 
sions of  the  priyilege  by  Parliament,  as  they  must  necessarily  mark  eyeiy  large  repre> 
sentatiye  body  at  such  a  crisis.  There  are  some  striking  and  imprassiye  remarks 
upon  the  mere  negation  of  power  to  goyernment,  in  Lixbbr's  excellent  work  «  On 
Civil  Libert f  and  Seif-Chvernment,^*  enlarged  edition,  1859,  p.  372. 
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the  common  law,  and  defending  or  withdrawing  it  from  all  other 
restrictions.  It  is  not  from  restriction  or  contingent  permission 
like  this,  that  power  can  be  fairlj  derived  to  Congress,  by  posi- 
tion in  a  section  of  an  article  which  treats  of  Congress.  The 
power  must  depend  infinitely  more  upon  the  nature  of  the 
contingencies  themselves,  than  upon  position.  It  is  a  case,  in 
which  neither  the  clause  itself  points  directly  to  the  power,  nor 
does  the  power  given  to  any  of  the  departments  point  directly 
to  the  clause ;  but  the  eifect  of  both  is  like  a  resultant  in  me- 
chanics, proceeding  from  the  two  forces  of  the  clause  and  of 
that  department,  which,  from  the  nature  of  the  eontingeneieSy  must 
be  one  of  the  combining  parties  to  produce  it ;  and  the  Execu- 
tive alone  is  that  department. 

For  the  reason  probably  that  the  clause  is  directly  restrictive, 
the  committee  of  Convention  appointed  to  revise  the  style  and 
arrangement  of  the  articles  agreed  to,  placed  it  in  the  ninth  sec- 
tion of  the  first  article  of  the  Constitution,  which  is  restrictive 
from  beginning  to  end.  With  the  exception  of  this  clause,  and 
one  that  precedes  it,  and  prohibits  the  prohibition  by  Congress 
of  the  importation  of  slaves  prior  to  1808,  there  is  not  a  para- 
graph in  the  section  which  does  not  begin  with  a  restraining  and 
disabling  No.  Most  of  these  paragraphs  restrain  and  disable 
Congress.  One  of  them  restrains  the  Executive  department ; 
another  of  them  restrains  all  persons  who  hold  an  office  of  trust 
or  profit  under  the  United  States,  in  whatever  department. 

In  the  first  of  the  instances,  the  general  negative  of  these  re- 
strictions is  qualified  by  an  express  limited  affirmation  of  the  power 
of  Congress,  to  prevent  a  sweeping  or  unqualified  disability ;  and 
there  is  a  limited  affirmation  which  qualifies  the  general  negative 
in  the  Habeas  Corpus  clause ;  but  with  this  remarkable  difierence, 
that,  while  the  power  of  Congre%%  is  expressly  affirmed  in  the 
first,  it  is  not  expressly  affirmed  in  the  second.  The  word  Con- 
gress is  not  there.  It  existed  in  Mr.  Pinckney's  proposition  and 
was  left  out  in  Mr.  Morris's.  Considering  the  facility  with 
which  it  might  have  been  introduced  or  retained,  we  may  say  it 
was  struck  out.  Position  in  the  ninth  section  of  the  first  article 
of  the  Constitution  is  not  only  of  no  avail,  but  the  argument 
from  position  is  more  than  countervailed  by  expression ;  and  is 
emphatically  overcome  by  the  Journal  of  the  Convention. 
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But  no  instrument,  moreover,  permits  the  interpretation  of  its 
clauses  to  be  affected  by  position,  less  than  the  Constitution  of 
the  United  States.  The  matter  of  arrangement,  especially  as 
to  the  independent  propositions  made  and  agreed  to  in  Conven- 
tion, and  most  especially  as  to  the  Habeas  Corpus  clause,  which 
was  not  contained  in  the  draft  of  a  Constitution  reported  by  the 
Committee  of  Detail  on  the  sixth  of  August,  when  the  great 
plan  and  principles  of  the  three  departments  had  been  discussed 
and  agreed  to  by  a  majority,  had  less  consideration  than  any 
other  subject.  The  Committee  on  Style  and  Arrangement  was 
the  best  possible ;  but  though  several  amendments  to  parts  of 
their  report  were  offered  in  the  Convention,  no  articulate  con- 
sideration was  given  to  the  order  and  position  of  the  different 
sections  and  clauses,  as  reported  by  that  Committee.  From  the 
manner  in  which  the  amendments  were  made  to  the  Constitution 
after  it  was  adopted,  all  but  the  11th  and  12th  have  no  position 
at  all.  One  of  these  was  intended  to  abridge  the  judicial  power, 
the  other  to  alter  the  mode  of  electing  the  President.  The  whole 
must  have  the  same  meaning  wherever  they  may  be  placed. 
Their  most  natural  position  is  in  the  same  section  with  the  Ha- 
beas Corpus  clause,  as  they  are  uniformly  restrictive. 

The  most  important  differences  between  the  Constitutions  of 
England  and  the  United  States  in  regard  to  the  Habeas  Corpus 
privilege,  and  between  the  modes  in  which  an  exception  to  the 
privilege  is  authorized,  may  now  be  recapitulated. 

1.  The  Constitution  of  England,  properly  speaking,  authorizes 
nothing  in  this  respect,  nay,  negatives  suspension,  by  the  univer- 
sal principle  of  the  Common  Law,  that  there  is  no  exception 
under  any  circumstances  to  the  right  of  bail,  trial,  or  discharge, 
without  delay. 

The  Constitution  of  the  United  States  affirms  that  principle, 
with  one  exception,  and  authorizes  a  departure  from  it  in  that 
excepted  case. 

2.  The  voice  of  Parliament,  equal  in  the  ears  of  the  English 
Courts,  and  more  than  equal,  to  the  voice  of  the  unwritten  Con- 
stitution, authorizes  Parliament,  and  under  what  circumstances 
it  pleases,  to  authorize  a  denial  of  the  privilege. 

The  Constitution  of  the  United  States,  unchangeable  by  Con- 
gress, declares  by  its  own  will,  an  exception  to  the  privilege,  and 
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authorizes  it  to  be  made,  and  the  privilege  to  be  denied  for  a 
season,  in  the  excepted  cases  and  in  no  others. 

In  other  words,  Parliament  authorizes  an  exception  to  be 
made,  dependent  for  execution  on  the  pleasure  of  the  Crown. 
The  Constitution  of  the  United  States,  establishes  the  exception 
of  rebellion  or  invasion,  and  the  requirement  of  the  public  safety, 
and  authorizes  the  exception  to  be  executed  by  the  body  that  is 
under  the  Constitution  empowered  to  declare  these  facts ;  but 
without  saying  by  what  department  it  shall  be  made. 

3.  Under  the  Constitution  of  England,  a  law  of  Parliament 
alone  can  make  an  exception  in  England,  to  be  applied  as  Par- 
liament directs.  In  the  United  States  the  exception  is  made  by 
the  Constitution,  with  authority  to  one  of  the  departments  to 
apply  it,  without  expressly  saying  which. 

4.  In  England  the  denial  of  the  right  of  bail,  trial  or  dis- 
charge, is  the  joint  effect  of  the  Statute  and  of  the  Act  of  arrest 
and  detention  by  the  Crown. 

In  the  United  States  it  is  the  joint  effect  of  the  Constitution 
and  of  the  arrest  and  detention  by  the  department,  which  is 
competent  to  order  it. 

If  the  clause  in  the  Constitution  had  said  of  the  Writ  of 
Habeas  Corpus,  or  of  a  Habeas  Corpus  Act,  enacted  or  to  be 
enacted,  what  it  says  of  the  privilege  of  the  Writ,  there  would 
have  been  some  ground  for  the  Argument,  that  a  Writ  of  Habeas 
Corpus,  and  a  Habeas  Corpus  Act,  being  the  work  of  the  Legis- 
lature, the  suspension  of  the  Writ  or  Act  should  be  made  by  the 
Legislature  also.  But  the  privilege^  the  personal  privilege  being 
alone  spoken  of,  an  act  of  arrest  and  detention  by  the  depart- 
ment which  is  competent  to  ascertain  the  conditions  of  the  ex- 
ception, together  with  the  effect  imparted  by  the  Constitution, 
is  sufficient,  and  no  legislative  Act  is  necessary, — unless^  and 
this  is  the  gist  of  the  whole  question,  a  legislative  Act  is  neces- 
sary to  ascertain  the  conditions  of  the  exception. 

The  gist  of  the  question  seems  then  to  be  this,  whether  it 
requires  an  Act  of  the  Legislature,  to  declare  that  Rebellion  or 
Invasion  exists  in  the  Country,  and  that  the  public  safety  re- 
quires the  suspension  of  the  privilege.  If  it  does,  then  Congress 
alone  has  the  power  to  pass  such  an  Act :  if  it  does  not,  then 
the  power  of  enforcing  the  execution  falls  necessarily  to  the 
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EzecQtive.  The  judicial  department  cannot  be  the  body  to  in- 
terpose, because  its  functions  are  not  directly  pointed  to  any  of 
the  facts,  either  Rebellion  or  Invasion,  or  the  demands  of  the 
public  safety  on  such  occasions.  Indirectly,  and  in  cases,  or 
judicial  controversies,  they  might  take  cognizance  of  each  of 
them. 


This  question  of  the  power  of  Congress  over  this  matter,  has 
never  been  decided,  authoritatively ;  and  it  has  never  been  argued 
with  any  care,  or  perhaps  argued  at  all,  by  a  Court,  or  by  Coun- 
sel in  Court.  So  far  as  authority  goes,  it  is  at  this  time,  a 
question  of  the  first  impression.  There  probably  has  been,  and 
still  is,  a  strong  professional  bias,  in  favor  of  the  power  of 
Congress,  perhaps  a  judicial  bias,  if  that  be  possible.  It  was 
not  easy  to  avoid  the  bias  under  the  influence  of  English  analogy, 
which  some  preceding  remarks  were  intended  to  disqualify;  but 
there  is  nothing  on  the  point,  that  is  judicially  authoritative. 

Chief  Justice  Taney's  opinion  in  Merryman's  case  is  not  an 
authority.  This  of  course  is  said  in  the  judicial  sense.  But  it 
is  not  even  an  argument,  in  the  full  sense.  He  does  not  argue 
the  question  from  the  language  of  the  clause,  nor  from  the  his- 
tory of  the  clause,  nor  from  the  principles  of  the  Constitution, 
except  by  an  elaborate  depreciation  of  the  President's  office, 
even  to  the  extent  of  making  him,  as  Commander-in-Chief  of 
the  Army  called  from  the  States  into  the  service  of  the  United 
States,  no  more  than  an  assistant  to  the  MarshaVs  posse :  the 
deepest  plunge  of  judicial  rhetoric.  The  opinion,  moreover,  has 
a  tone,  not  to  say  a  ring,  of  disaffection  to  the  President,  and  to 
the  Northern  and  Western  side  of  his  house,  which  it  is  not 
comfortable  to  suppose  in  the  person  who  fills  the  central  seat 
of  impersonal  justice.  But  this  may  be  the  apprehensiveness  of 
the  reader. 

The  remarkable  feature  of  this  opinion,  is  that  for  proof  of 
the  President's  exclusion  from  the  power,  the  Chief  Justice  dwells 
upon  the  President's  brief  term  of  office — ^his  responsibility,  by 
impeachment  for  malfeasance  in  office — the  power  of  Congress 
to  withhold  appropriations  for  the  Army,  of  which  he  is  Com- 
mander-in-Chief, and  to  disband  it  if  the  President  uses  it  for 
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improper  purposes — his  limited  power  of  appointment — his 
limited  treaty-making  power — his  inability  to  appoint  even  infe- 
rior officers,  unless  he  is  authorized  by  Congress  to  do  so.  Chief 
Justice  Taney  has  elaborately  stated  all  this,  without  appearing 
to  perceive,  that  these  very  considerations  may  have,  and  cer- 
tainly ought  to  have,  induced  the  Convention  to  devolve  upon 
the  President,  exclusively,  the  trust  and  power  of  suspending  or 
not  suspending  the  privilege  in  time  of  rebellion,  as  he  should 
think  the  public  safety  required.  The  constitutional  limita- 
tions of  the  office  make  the  President  the  safe  and  the  safest  de- 
positary of  such  a  discretion.  There  can  be  little  danger  of 
abuse  from  an  office  of  such  powers.  It  was  the  great  power  of 
a  King  of  England,  that  was  the  operative  motive  with  Parlia- 
ment for  taking  the  power  of  suspension  from  him ;  and  they 
have  left  it  in  a  body  that  is  of  equal  power  under  the  Constitu- 
tion, and  apparently  on  its  way  to  greater.' 

Chief  Justice  Taney  quotes  the  language  of  one  whom  he 
justly  calls  his  '^  great  predecessor,"  as  standing  in  place  of  ar- 
gument and  of  other  authority  with  him ;  and  if  that  predecessor, 
in  a  case  properly  bringing  up  the  point,  had  discussed  it  after 
argument  by  counsel,  as  he  discussed  all  other  constitutional 
questions  so  brought  up  for  judgment,  all  would  have  been  silent ; 
tkitdy  fadoque  Kic  fine^  there  would  have  been  rest  to  the  ques- 
tion. He  too,  that  great  judge  and  statesman,  had  his  bias, 
though  it  was  all  on  the  side  of  the  Constitution,  and  of  its  due 
operation  in  all  parts;  but,  with  his  vigorous  mind  and  pure 
heart,  he  drew  himself  up  erect,  to  the  elimination  of  that  and 
every  other  bias,  when  he  pronounced  judgment.  There  was 
nothing  thwart  in  his  nature.  The  same  straight  and  long  limbs 
of  body  and  mind,  which  he  had  when  he  first  drew  his  youthful 
sword  in  defence  of  his  country,  he  continued  to  have  to  the  last 
sands  of  his  patriarchal  life.  It  is  the  occasion  of  deep  grief, 
that  he  did  not  live  to  handle  this  and  another  question  of  Con- 
stitutional Law,  that,  more  than  all  others,  have  agitated  this 
nation.  His  analysis  and  authority  would  have  settled  them 
both  forever. 

But  the  language  of  Chief  Justice  Marshall,  whatever  be  its 
meaning,  was  not  used  in  a  case  which  brought  up  the  question. 
The  case  of  Ex  parte  Bolman  in  4  Cranch,  could  not  bring  up 
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the  question  whether  the  President  or  Congress  had  the  power 
of  suspending  the  privilege  of  the  Writ  in  eases  of  rebelKon  or 
invasion.  There  was  no  rebellion  nor  invasion  at  the  time ;  and 
no  suspension  of  the  privilege  by  either  Congress  or  the  Presi- 
dent. 

The  question  then  before  the  Court,  the  first  question  in  Ex 
parte  Bolman,  was  whether  the  Supreme  Court,  having  no 
original  jurisdiction  of  the  case,  could  issue  a  Writ  of  Habeas 
Corpus  to  bring  up  the  body  of  Bolman,  and  the  record  of  his 
commitment  by  the  Circuit  Court  for  the  District  of  Columbia. 
The  Court  was  somewhat  divided  upon  the  point,  and  the  writ 
was  issued,  two  judges  out  of  the  five  dissenting ;  but  the  man- 
ner in  which  it  was  argued,  not  at  all  the  necessities  of  the  case, 
induced  the  Chief  Justice  to  say,  "  that  if  at  any  time  the  public 
safety  should  require  the  suspension  of  the  power  vested  by  this 
Act  (the  Judiciary  Act  of  1789),  in  the  Courts  of  the  United 
States,  it  is  for  the  Legislature  to  say  so.  That  question  de- 
pends on  political  considerations,  on  which  the  Legislature  are 
to  decide.  Until  the  Legislative  will  be  expressed,  this  Court 
can  only  see  its  duty  and  must  obey  the  laws." 

Perhaps  there  is  nothing  in  this  language  that,  taken  with 
reference  to  the  case,  is  open  to  exception.  The  power  to  i99ue 
the  Writ  was  the  question ;  and  as  the  Legislature  had  given 
this  power  to  the  Court,  it  was  apparently  reasonable  to  say, 
that  the  Legislature  only  could  suspend  that  power.  The  whole 
language  does  however  say  further,  that  if  the  puMie  safety 
should  require  the  suspension  of  the  powers  vested  in  the  Courts, 
adverting,  perhaps,  to  the  language  of  the  Habeas  Corpus  clause 
in  the  Constitution,  it  was  for  the  Legislature  to  say  so. 

But  there  was  nothing  before  the  Chief  Justice  to  raise  the 
distinction  between  Congress  and  the  President;  nor  between 
the  privilege  of  the  Writ  as  descriptive  of  a  personal  right,  and 
the  Writ  itself  as  authorized  by  law ;  nor  between  the  operation 
of  the  Constitution  itself,  and  the  operation  of  a  law  of  Congress. 
Certainly  Chief  Justice  Marshall  would  not  have  said,  that  if 
the  Constitution,  either  expressly  or  impliedly,  had  given  to  the 
President  the  power  to  suspend  the  privilege,  bis  Act  would  not 
be  as  efiectual  upon  the  Courts,  and  upon  the  law  of  Congress 
which  gave  power  to  the  Courts  to  issue  the  Writ,  as  any  Act  of 
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Congress  would  be.  The  proper  question  would  then  have  been 
between  the  Constitution  and  Congress,  and  not  between  an  Act 
of  Congress  and  the  Court.  It  was  however  altogether  obiter^ 
whatever  was  the  Chief  Justice's  meaning ;  and  was  no  authority, 
though  it  is  all  that  Chief  Justice  Taney  cites  as  of  judicial  de« 
eision. 

Judge  Story's  remarks,  which  are  also  referred  to  in  Merry- 
man's  case,  are  of  even  less  weight ;  not  from  persojial  considera- 
tions, but  as  they  are  those  of  a  Commentator,  and  not  of  a 
Judge  in  his  place.  The  point  of  them  however  is  easily  taken 
away. 

In  commenting  very  briefly  upon  abuses  of  personal  liberV  in 
England,  including  abuses  by  Parliament,  and  of  the  restraint 
placed  upon  them  by  the  clause  in  the  Constitution  of  the  Uni- 
ted States,  Judge  Story  remarks :  ^'  Hitherto  no  suspension  of 
the  Writ  has  been  authorized  by  Congress,  since  the  establish- 
ment of  the  Constitution. — It  would  seem,  as  the  power  is  given 
to  CongrtiB  (sic)  to  suspend  the  Writ  of  Habeas  Corpus  in  case 
^^  of  Rebellion  or  Invasion,  that  the  right  to  judge  whether  the 
**  exigency  had  arisen,  must  exclusively  belong  to  that  body.*' — 
Afl  this  is  printed  in  Judge  Story's  work,  the  last  clause,  which 
begins  diffidently  enough,  proceeds  at  once  to  do  something 
more  than  to  beg  the  question.  It  demands  or  extorts  it.  The 
very  question,  is  whether  the  power  is  given  to  Congre$s.  Cer- 
tainly no  power  is  given  in  terms  to  any  body  to  suspend  the 
Writ.  There  is  more  in  the  same  sentence  on  which  it  is  not 
necessary  to  remark. 

In  the  absence  then  of  authority  upon  the  point,  it  is  neces- 
sary to  repeat, — that  the  clause  in  the  Constitution  uses  a  well- 
nnderstood  phrase,  to  express  a  well-known  meaning,  indepen- 
dently of  all  legal  forms.  It  means  that  bail,  trial,  or  discharge 
from  imprisonment  shall  not  be  denied  to  any  freeman,  except 
in  a  certain  description  of  case ;  but  that  when  that  case  shall 
occur,  it  may  be  denied  for  a  season,  if  the  public  safety  re- 
quires it. 

Congress,  under  the  Constitution,  might  adopt  any  form  of 
judicial  relief,  and  endow  its  judicial  department  accordingly — 
the  civil  law  process,  "  de  homine  libera  exhibendo,"  or  the 
Spanish  "  el  despaeTio  de  manifedtacion.''   If  Congress  had  taken 
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either,  it  would  not  have  altered  in  the  least  the  effect  of  the 
clause  in  the  Constitution.  The  privilege  of  "  the  Writ  of  Ha- 
beas Corpus"  must  necessarily  have  been  understood  to  assert 
the  privilege  of  relief  from  imprisonment  by  bail,  trial,  or  dia* 
charge. 

The  writ  of  Habeas  Corpus  was  better  known  in  the  States, 
and  therefore  most  appropriate ;  but  the  privilege  is  not  insepa* 
rably  bound  to  that  or  any  other  specific  remedy.  The  refer- 
ence to  the  Writ,  was  to  describe  the  privilege  intelligibly,  not 
to  bind  it  to  a  certain  form. 

The  privilege  is  guaranteed  to  all  freemen  generally  by  the 
Constitution ;  and  the  denial,  for  a  season,  authorized. 

The  question  is,  by  whom  the  denial  or  interruption  may  be 
made ;  and  this  must  be  decided  by  the  constitutional  powers 
of  the  different  departments,  as  that  instrument  has  established 
them,  and  as  the  nature  of  the  conditions  requires. 

.The  clause  does  not  by  its  necessary  implication  give  power 
to  any  department  to  atUhorize  the  suspension  of  the  privilege, 
but  it  gives  power  to  svspetid  it  in  the  cases  conditioned, — that 
is  to  say,  to  deny  it  temporarily,  with  the  effect  declared  by  the 
Constitution.  The  Constitution  itself  authorizes  the  suspension 
under  the  appointed  conditions. 

The  suspension  of  the  privilege  under  this  constitutional 
power,  becomes  an  executive  act,  and  not  a  legislative  act.  A 
power  by  the  Constitution  to  authorize  the  suspension  of  a  pri- 
vilege, would  be  a  power  to  authorize  it  by  legislation,  and  then 
the  suspension  would  be  an  executive  act,  under  the  legislative 
authority.  The  Constitution  itself  authorized  the  suspension 
under  conditions,  and  therefore  the  suspension  in  the  cases  sup* 
posed,  is  an  Executive  Act.  The  same  well-understood  mean- 
ing of  ^^  the  privilege  of  the  Writ  of  HaheoB  Corpm,*'  makes  the 
guarantee  of  the  privilege  mean  what  it  does,  though  not  ex- 
pressed, and  also  makes  the  *'*'  9U%pen9ion''  of  the  privilege  mean 
what  it  does,  though  not  expressed,  namely,  a  denial  for  a  season 
of  bail,  trial,  and  discharge.  Under  the  power  given  by  the 
Constitution,  this  denial  is  an  executive  act,  and  it  can  never 
become  anything  but  an  executive  act. 

If  the  conditions  under  which  the  Act  of  denial  for  a  season 
is  executed,  do  of  themselves  require  legislation,  or  are  legisla- 
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tive  in  their  character,  then-  so  far,  it  must  be  admitted,  that 
legislation  must  enter  into  the  execution  of  the  power;  but  Con- 
gress, personally,  can  never  suspend  the  privilege,  by  act  on  the 
person  to  be  affected. 

Parliament  never  does  this.  It  authorizes  the  Crown  to  do  it, 
or  declares  the  effect  of  what  the  Crown  shall  do.  This  is  all 
that  Congress  can  do — give  effect  to  an  Act  by  the  President  or 
somebody  else — and  this  the  Constitution  does  already. 

The  question  is  whether  the  conditions  of  rebellion  and  inva- 
sion, and  the  demands  of  the  public  safety  in  such  a  conjuncture, 
require  declaratory  legislation  to  establish  them.  If  they  do, 
then  it  would  seem  that  Congress  alone  has  the  power  to  esta- 
blish them.  If  they  do  not, — ^if  in  this  special  conjuncture  they 
are  within  the  proper  functions  of  the  Executive  Department  of 
our  Government,  then  the  President  may  establish  them,  and  the 
power  of  denying  the  privilege  for  a  season,  belongs  wholly  to 
his  office,  with  the  effect  which  the  Constitution  allows. 

The  special  conjuncture  is  referred  to,  because  the  authority 
of  the  Legislature  to  provide  by  law  for  the  general  safety  of 
the  nation,  will  not  be  brought  into  question.  But  the  conditions 
under  which  this  privilege  may  be  denied,  are  peculiar,  and  de- 
mand consideration. 

There  are  two  conditions  by  the  clause  in  the  Constitution, 
which  are  to  precede  the  exercise  of  the  power  to  suspend  the 
privilege.  Speaking  with  reference  to  the  present  day,  they  are 
rebellion  and  the  requirement  of  the  public  safety,  that  is,  that 
the  public  safety  requires  the  suspension  of  the  privilege.  It  is 
not  public  safety  in  general,  but  public  safety  in  that  conjuncture 
of  rebellion  that  is  referred  to  by  the  Constitution;  for  the 
clause  has  connected  inseparably  the  suspension  of  the  privilege 
with  rebellion,  or  with  invasion  when  that  happens.  Bebellion 
and  the  suspension  of  the  privilege  are  contemporaneous  and  con- 
terraneons.  They  occupy  the  same  country  at  the  same  time. 
They  are  indissolubly  connected  as  cause  and  consequence. 
They  have  a  necessary  relation,  not  only  to  give  existence  to 
the  power  of  suspension,  but  in  the  exercise  of  it ;  and  to  such  a 
degree,  that  if  the  power  were  exercised  except  for  the  defeat  or 
suppression  of  rebellion,  it  would  be  the  widest  possible  depar- 
ture from  the  spirit  of  the  Constitution,  and  from  official  duty. 
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If  this  power  is  devolyed  by  the  Constitution  upon  the  Presi- 
dent, no  one  can  doubt,  that  if  the  President  were  to  suspend 
the  privilege  of  any  person,  except  upon  reasonable  ground  of 
belief,  that  to  bail,  try,  or  discharge  him  in  that  conjuncture, 
would  prejudice  the  public  safety,  in  the  very  matter  of  the  re- 
bellion, it  would  be  unconstitutionally  suspended,  and  be  at- 
tended by  the  grave  responsibility  which  the  Constitution  asserts. 

This  is  the  Constitutional  aspect  of  the  suspension  of  the 
privilege  of  the  Writ  of  Habeas  Corpus,  and  of  the  public  safety 
which  is  concerned  in  the  exercise  of  the  power. 

Now  to  ascertain  whether  as  to  these  two  matters  of  rebellion 
and  the  public  safety  as  affected  by  it,  the  President  is  ofScially 
competent  to  decide  and  declare  them,  there  is  no  necessity  to 
analyze  the  powers  of  the  Executive  with  any  elaboration.  That 
the  duties  of  the  President  to  take  care  that  the  laws  be  faith- 
fully executed,  and  to  defend  and  protect  the  Constitution  as 
well  as  to  support  it,  and  both  to  decide  the  fact  of  rebellion, 
and  to  measure  the  danger  of  the  public  arising  from  it,  and 
what  the  public  safety  requires  in  this  behalf,  do  belong  to  the 
Executive  office  of  the  President,  we  have  the  constant  and  con- 
tinued voice  of  the  Legislature,  the  voice  of  the  law  itself,  for 
sixty-five  years,  from  the  very  next  session  of  Congress  after 
the  suppression  of  the  Western  Insurrection,  in  1794,  down  to 
the  present  insurrection,  raised  to  its  highest  power  of  rebellion 
against  the  Government. 

That  voice  is  to  this  effect,  that  not  only  is  it  the  President's 
power  to  declare  the  existence  of  rebellion,  and  what  the  public 
safety  requires  in  regard  to  it,  but  that  it  is  his  duty. 

The  power  to  do  this  is  not  granted  to  him  by  Congress,  but 
it  is  assumed  by  Congress  to  be  both  his  power  and  his  duty  to 
exercise  it ;  and  very  large  power  is  given  to  him  upon  th&t 
hypothesis,  to  assist  in  the  execution  of  what  is  manifestly  a 
Legislative  power,  namely,  the  calling  forth  the  Militia. 

It  was  the  assumption  of  the  Legislature  in  regard  to  inva- 
siofiy  from  the  very  first  moment  that  Congress,  in  the  dawn  of 
the  Government,  provided  for  calling  forth  the  Militia  to  repel 
invasion  or  to  suppress  insurrection ;  that  it  was  the  President's 
duty  to  declare  and  decide  its  existence.  It  was  the  assump- 
tion of  Congress  also,  in  regard  to  the  President's  power  and 
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duty  to  say  what  the  public  safety  required,  both  in  rebellion 
and  invasion.  But  in  this  first  Act  of  1792,  in  one  of  those 
spasms  of  jealousy,  by  which  party  sometimes  throws  legislation 
out  of  its  Constitutional  path,  when  the  bill  was  before  the  House 
of  Representatives,  an  amendment  of  the  most  absurd  kind  was 
proposed  to  the  section  which  provided  for  the  case  of  Insurree^ 
tiony  deviating  from  the  course  adopted  by  a' preceding  section 
in  regard  to  invasion^  namely,  that  before  the  power  given  to 
the  President  by  the  Act  to  call  forth  the  Militia  should  arise, 
an  Associate  Justice  or  a  District  Judge  of  the  United  States 
should  notify  the  President,  that  the  laws  of  the  United  States 
were  opposed,  or  the  execution  of  them  obstructed,  by  combina- 
tions too  powerful  to  be  suppressed  by  the  ordinary  course  of 
judicial  proceedings,  or  by  the  powers  vested  in  the  Marshal  by 
the  Act, — ^the  po98e  of  the  districts. 

It  was  an  absurd  provision ;  for  the  judges  could  have  no  ma- 
terials for  their  judgment,  except  what  they  derived  from  the 
Executive  department ;  and  in  point  of  fact,  before  President 
Washington  could  call  out  the  militia  to  suppress  the  Excise  In-' 
surrection  in  Western  Pennsylvania  in  1794,  the  Executive  de- 
partment was  obliged  to  exhibit  the  evidence  of  the  fact  to  Jus- 
tice Wilson  of  the  Supreme  Court,  to  obtain  his  fiat;  he  at  the 
same  time,  as  a  Justice  of  the  Supreme  Court,  knowing  no  more 
about  the  matter  personally  or  officially  than  any  other  reading 
man  in  the  country.  The  insurrection  had  no  relation  to  his 
office.  As  one  of  the  movements  adverse  to  Washington  in  that 
session  of  Congress,  when  persons,  whom  we  may  remember, 
were  laying  the  foundation  of  the  State  Rights  party  under  a 
different  name,  the  amendment  was  carried,  and  this  strange 
feature  given  to  the  law.  But  in  the  very  next  session  which 
followed  the  Western  Insurrection,  the  Act  of  1792  was  repealed ; 
and  by  an  Act  of  28  February,  1795,  which  is  still  in  force,  and 
was  President  Lincoln's  authority  for  his  recent  calling  forth  of 
the  militia,  insurrection  and  invasion  were  placed,  in  respect  to 
the  President's  decision,  upon  the  same  footing. 

And  the  footing  is  quite  remarkable.  The  Act  does  not  refer 
the  decision  to  the  President  nominatim.  It  does  not  grant  to 
the  President  the  power  of  deciding  the  question  of  fact.  It 
assumes  that  it  belongs  to  his  office  to  decide  each  of  these  facts ; 
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and  simply  enacts,  ''that  when  the  United  States  shall  be  invaded 
or  be  in  imminent  danger  of  invasion,"  and  ^'  that  whenever  the 
laws  of  the  United  States  shall  be  opposed,  or  the  execution 
thereof  be  obstructed  in  any  State,  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial  proceedings, 
or  by  the  powers  vested  in  the  marshal  by  this  Act,  it  shall  be 
lawful  for  the  President  of  the  United  States  to  call  forth  the 
militia  of  such  State,  or  of  any  other  State  or  States,  as  may  he 
necessary  to  suppress  such  combinations,  and  to  cause  the  laws 
to  be  duly  executed."  The  President,  from  the  very  nature  of 
the  facts,  and  the  duty  of  his  office,  decides  them  himself;  and 
in  the  case  of  Van  Martin  v.  Mott,  12  Wheaton,  the  Supreme 
Court  decided  that  the  President's  judgment  upon  the  facts  was 
conclusive  upon  everybody.  He  decides  the  fact  of  rebellion. 
He  declares  the  number  of  militia  necessary  to  cope  with  the 
insurrection. 

And  what  other  department  can  officially  declare  these  facts? 
Which  department  is  to  take  care,  directly  and  universally,  that 
the  laws  be  faithfully  executed,  and  officially  to  know  that  the 
execution  is  obstructed  by  combinations  too  powerful  to  be  sup- 
pressed in  the  ordinary  course  of  judicial  proceedings,  or  can 
anticipate  the  necessity  for  armies  to  suppress  rebellion,  and  the 
number  required  to  that  end,  or  is  bound  to  devote  his  functions 
constantly  to  the  defence  and  protection  of  the  Constitution  ? 
Which  department  has  the  whole  Executive  power  of  the  United 
States,  and  with  it  the  primary  duty  of  deciding  the  facts  which 
regard  the  execution  of  the  laws  and  Constitution  of  the  country? 

It  is  manifest  then  that  there  is  no  necessity  for  a  law  of 
Congress  to  determine  the  great  fact  of  rebellion  or  invasion, 
or  the  general  or  particular  danger  to  the  public  arising  from  it, 
upon  which  the  suspension  of  the  privilege  of  the  Writ  depends. 
From  the  dawn  of  the  Government,  Congress  has  left  these  facts 
with  the  President,  and  with  him  alone. 

The-President's  means  of  acting  upon  his  decision,  the  Army, 
Navy  and  Militia,  and  their  numbers,  duration  and  support, 
must  depend  upon  Congress.  This  is  their  department.  But, 
if  Congress  were  to  take  from  him  the  power  of  deciding  upon 
the  extent  and  necessity  of  these  means,  it  would  invade  the 
Executive  Department,  which  is  to  sustain  the  execution  of  the 
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laws.  And  if  they  were  to  deny  him  the  means,  the  responsi- 
bility would  be  with  Congress. 

The  President  does  not  decide  the  facts  conclusiyely  upon 
Congress,  so  as  to  command  the  means,  or  so  that  Congress 
must  follow  him  by  providing  the  means ;  but  he  decides  them 
officially ;  and  that  is  all  that  is  necessary  to  give  effect  to  a 
warrant  of  arrest  by  him,  and  a  temporary  denial  of  the  privi- 
lege of  the  Writ  of  Habeas  Corpus. 

There  is  no  necessity  for  supposing,  in  regard  to  the  safety  of 
the  Country,  generally  and  at  large,  the  great  measures  which 
are  to  express  the  wisdom  of  the  Legislature  in  providing  for  the 
stability  and  security  of  the  Country,  and  for  the  extension  of 
its  power,  to  make  it  safe  against  both  Invasion  and  Rebellion, 
that  these  measures  are  not  to  come  from  the  Legislature. 
They  are  Legislative  measures,  and  must  come  from  the  Legisla- 
ture alone;  though  when  they  are  consummate  as  laws,  they 
must  fall  within  the  Executive  department  in  every  particular 
in  which  that  department  has  anything  to  do  with  them,  by 
force  of  the  laws  or  the  Constitution.  But  in  the  case  of  actual 
rebellion  and  actual  invasion,  the  declaration  or  proclamation  of 
the  facts,  is  not  Legislative,  but  executive ;  and  so  is  the  decision 
of  what  the  public  safety  requires,  for  that  is  a  conclusion  of  fact 
from  other  fact6,  within  the  range  of  the  same  Executive  duty. 

The  perfectly  untrammelled  judgment  of  the  President,  has 
been  resorted  to  by  Congress,  not  by  their  own  Legislative  pre- 
scription, but  under  the  Constitution,  to  estimate  the  dangers  of 
insurrection  in  all  degrees  of  force  up  to  rebellion,  and  to  esti- 
mate the  military  forces  which  safety  requires.  What  does 
safety  require,  but  that  the  offending  force  of  every  description, 
overt  and  in  ambush,  shall  be  unmasked,  assailed,  and  over- 
powered, by  a  greater  force  on  the  side  of  the  Government  and 
the  law  ?  And  these  are  facts,  and  conclusions  of  fact,  which  it 
is  specially  and  officially  the  power  and  duty  of  the  Executive 
office  to  investigate  and  make.  Congress  may  abide  by  his 
judgment  or  not  in  regard  to  the  amount  of  military  forces,  and 
may  supply  the  means  of  safety  or  not,  at  its  pleasure ;  though 
this  only  saying  that  they  may  be  untrue  to  their  trust  at  plea- 
sure. These  are  their  powers  under  the  Constitution,  and  they 
have  many  others.     But  it  is  impossible  fairly  to  deny,  that  the 
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department  which  holds  and  directs  the  Executive  power  of  the 
Government — which  is  charged  with  the  execution  of  the  laws, 
and  with  the  command  and  disposition  of  the  military  force — 
with  the  whole  Executive  power  of  the  nation^  subject  to  the 
exceptions  and  qualifications  which  are  expressed  in  the  Consti- 
tution, of  which  there  are  none  that  touch  this  question — is 
trusted  by  that  instrument  with  the  supervision  of  the  Union, 
with  the  power  to  estimate  what  is  its  danger  and  what  is  re- 
quired by  the  public  safety  in  time  of  rebellion,  and  of  deciding 
and  executing  his  decision,  to  the  extent  of  all  the  means  at  his 
lawful  command. 

These  remarks  meet  the  objection,  if  it  shall  beraised,  that 
any  of  the  conditions  under  which  the  suspension  of  the  privilege 
of  the  Writ,  or  the  denial  of  that  privilege  for  a  season,  is  au- 
thorized by  the  Constitution,  require  legislation  or  the  exercise 
of  the  power  of  the  Legislature  except  as  to  the  means.  They 
do  not  require  it  as  to  the  subject.  Both  the  fact  of  rebellion 
and  what  the  public  safety  requires,  to  the  defeat  or  suppression 
of  rebellion,  are  of  Executive  cognizance  and  decision,  and  of 
execution  also,  to  the  whole  extent  of  the  lawful  means  of  that 
department.  It  is  a  breach  of  the  President's  duty,  not  to  de- 
clare the  fact,  when  the  laws  are  opposed,  and  the  execution  of 
the  laws  is  obstructed  by  combinations  too  powerful  to  be  sup- 
pressed by  the  usual  course  of  judicial  proceedings,  and  the 
Marshal's  posse.  It  is  his  special  function  and  obligation  under 
the  Constitution  to  decide  it,  and  to  the  extent  of  his  means,  to 
provide  for  the  safety  of  the  public,  which  he  cannot  do  without 
saying  what  it  requires. 

From  this  plain  and  natural  view  of  the  Executive  depart- 
ment, there  is  a  most  obvious  and  just  deduction  in  regard  to  his 
power  to  suspend  or  deny  for  a  season,  the  privilege  of  the  Writ 
of  Habeas  Corpus  in  time  of  rebellion.  The  course  of  justice  is 
at  such  a  time  obstructed.  Courts  of  justice  execute  their  office 
imperfectly.  In  some  instances  they  are  closed,  and  their  officers 
are  put  to  flight.  In  some,  their  judges  and  officers  are  parties 
to  the  rebellion,  and  take  arms  against  their  government.  In 
other  instances,  the  people,  the  jurors,  the  officers  of  courts,  are 
divided  in  their  opinions,  attachments,  families,  affinities.  Calm- 
ness, impartiality,  and  composure  of  mind,  as  well  as  unity  of 


47 

purpose,  have  departed.  It  is  not  a  season  for  the  judicial  trial 
of  all  persons  who  are  implicated  in  the  rebellion.  It  cannot  be 
while  the  rebellion  lasts.  To  arrest  and  try  even  those  who  are 
openly  guilty,  and  are  taken  with  the  red  hand,  would,  in  many 
places,  be  fruitless,  and  only  aggravate  the  evil.  The  methods 
and  devices  of  rebellion  are  infinite.  They  are  open  or  covert, 
according  to  necessity  or  advantage.  In  arms,  or  as  spies,  emis- 
saries, correspondents,  commissaries,  proveditors  of  secret  sup- 
plies and  aids,  their  name  is  sometimes  legion  ;  all  treasonable, 
and  many  of  them  disguised  or  lying  hid.  A  part  of  this  dis- 
guise may  sometimes  be  detected,  and  not  often  the  whole.  An 
intercepted  letter,  an  overheard  conversation,  a  known  proclivity, 
an  unusual  activity  in  unusual  transactions,  in  munitions,  or 
provisions,  or  clothing, — a  suspicious  fragment  and  no  more, 
without  the  present  clue  to  detection,  may  appear — ^not  enough 
for  the  scales  of  justice,  but  abundantly  sufiScient  for  the  precau- 
tions of  the  guardian  upon  his  watch.  Such  are  the  universal 
accompaniments  of  rebellion,  and  constitute  a  danger  frequently 
worse  than  open  arms.  To  confront  it  at  once,  in  the  ordinary 
course  of  justice,  is  to  insure  its  escape,  and  to  add  to  the 
danger.  Yet  the  traitor  in  disguise  may  achieve  his  work  of 
treason  if  he  is  permitted  to  go  on ;  and  if  he  is  just  passing  from 
treason  in  purpose  to  treason  in  act,  his  arrest  and  imprisonment 
for  a  season  may  save  both  him  and  the  country. 

The  obvious  and  just  deductions  from  these  observations  is,  that 
the  power  of  suspending  or  denying  for  a  season,  the  privilege  of 
the  Writ  of  Habeas  Corpus  in  time  of  rebellion,  is  a  most  rea- 
sonable attribution  to  the  Executive  power,  such  as  the  Consti- 
tution of  the  United  States  has  made  it ;  and  so  indispensable  to 
that  branch  of  the  Government,  that  without  it,  the  very  arms 
of  the  Government  might  be  baffled  and  its  worst  enemies 
escape. 

The  Legislature  cannot  execute  the  power  itself.  If  the 
power  is  limited  to  them,  they  must  delegate  it  to  somebody. 
All  that  is  claimed  for  Congress  to  do,  is  upon  some  judgment 
of  the  facts  which  constitute  the  danger  to  the  public,  to  commit 
the  discretion  to  the  Executive.  But  why  form  a  judgment, 
and  then  leave  the  whole  judgment  to  the  Executive  as  they 
must  ?     Why  claim  for  Congress  the  power  to  suspend,  when 
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the  actual  and  efficient  power  as  an  Executive  act,  must  be  irith 
the  President  ?  It  is  claiming  a  power  for  Congress  invidioMSj 
which  the  Constitution  did  not  feel,  or  it  would  have  spoken. 
The  Parliament  of  England  delegates  it  to  the  Crown,  because 
Parliament  alone  can  surmount  the  Constitution,  or  restrict  the. 
operation  of  the  Habeas  Corpus  Act,  or  declare  an  exception  to 
it.  Parliament  must  act ;  why  must  Congress  act  ?  But  con- 
necting the  exception  inseparably  with  rebellion,  as  the  Consti- 
tution of  the  United  States  does,  and  leaving  the  exercise  of  the 
power  to  that  body  which  can  best  execute  it,  and  is  the  para- 
mount director  of  the  public  force  in  time  of  rebellion,  it  is  a 
reasonable  conclusion  from  the  whole,  that  the  Executive  de- 
partment is  the  body  to  which  the  Constitution  leaves  it,  and 
not  the  Legislature.  The  power  to  atUhorize  suspension  is  le- 
gislative. If  Congress  has  the  power  to  authorize  it,  they  may 
possibly  authorize  the  President  to  execute  their  law.  They  may 
authorize  him  perhapSy  if  the  Constitution  does  not  authorize 
him.  And  if  Congress  shall  authorize  the  President  to  execute 
their  law  by  his  warrant  against  the  persons  he  shall  think 
within  its  purview,  then,  be  it  remarked.  Congress  by  their 
law  will  leave  to  the  President,  the  very  power  of  deciding 
whether  the  public  safety  requires  that  the  privilege  of  those 
persons  shall  be  suspended.  Congress  cannot  do  otherwise  if 
they  pursue  the  course  of  Parliament,  or  the  only  example  in 
their  own  body,  of  a  bill  to  suspend  the  privilege.  No  Act  of 
Parliament  has  ever  passed  to  deprive  arrested  persons  of  bail 
or  trial,  which  did  not  leave  to  the  King  the  power,  by  his  Privy 
Council  or  Secretary  of  State,  to  decide  whether  the  public 
safety  required  the  arrest  to  be  made.  Unless  Congress  shall, 
by  the  act  itself,  designate  by  name  the  persons  to  be  arrested, 
A.  B.,  C.  D.,  E.  F.,  and  make  that  body  itself  the  executive 
officer,  the  question  of  what  the  public  safety  requires,  in  regard 
to  the  suspension  of  this  personal  privilege,  must  be  decided  by 
the  President,  and  can  be  decided  by  no  other  person. 

Perhaps  if  Congress  has  the  exclusive  power  to  authorize  the 
suspension,  it  may  assign  this  duty  to  the  President;  but  this, 
perhaps^  if  we  may  advert  to  an  objection  which  we  find  in  the 
Federalist^  is  constitutionally  the  subject  of  as  much  question  as 
anything  in  the  case. 
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Between  the  report  of  the  Constitution  to  the  old  Congress, 
and  the  adoption  of  it  by  the  required  number  of  States,  among 
other  objections  to  it  of  State  Rights  origin,  was  one  that  the 
power  of  pardon  had  been  given  to  the  President  instead  of 
Congress,  and  the  reply  to  this  was  by  Hamilton. 

^^  But  the  principal  argument  for  reposing  the  power  of  par- 
doning in  this  case  in  the  Chief  Magistrate  is  this :  In  seasons 
of  insurrection  or  rebellion,  there  are  often  critical  moments, 
when  a  well-timed  offer  of  pardon  to  the  insurgents  or  rebels, 
may  restore  the  tranquillity  of  the  Commonwealth,  and  which,  if 
suffered  to  pass  unimproved,  it  may  never  be  possible  afterwards 
to  recall.  The  dilatory  process  of  convening  the  Legislature  or 
one  of  its  branches,  for  the  purpose  of  obtaining  its  sanction, 
would  frequently  be  the  occasion  of  letting  slip  the  golden 
opportunity.  The  loss  of  a  week,  a  day,  or  an  hour,  may  some- 
times be  fatal.  If  it  should  be  observed,  that  a  dUcretumary 
poweTy  with  a  view  to  such  eontingendes,  may  be  oeeasumaUy 
e&nf erred  upon  the  President^  it  may  be  answered  in  the  first 
place  that  it  is  questionable  whether,  in  a  limited  Oonstitutionj 
that  power  could  be  delegated  by  law,*'  Federalist,  No.  74. 
Perhaps  it  might  have  been  added — especially  to  the  President, 
the  limitations  of  whose  office  were  as  much  the  effect  of  de- 
liberation by  the  Convention,  as  the  limitations  of  Congress. 

The  whole  of  the  paragraph  from  the  Federalist,  is  as  appli- 
cable to  the  power  of  arrest  and  detention  in  time  of  rebellion, 
as  it  is  to  the  power  of  pardon. 

There  are  some  other  objections  to  this  conclusion,  which  will 
be  briefly  noticed.  None  of  them  are  of  the  least  weight,  ex- 
cept so  far  as  they  may  serve  to  make  it  improbable  that  a  power 
of  this  nature  would  be  placed  by  the  Constitution  in  the  hands 
of  the  President.  If  the  Constitution  has  placed  it  there,  that 
is  to  say,  if  it  falls  to  that  place  by  the  nature  of  the  Govern- 
ment, and  by  the  language  of  the  clause,  they  avail  nothing. 
Forget  the  analogies  of  the  English  Constitution,  and  reason 
from  our  own,  and  it  will  be  seen  that  it  falls  to  that  hand,  and 
to  no  other  in  time  of  rebellion  or  invasion,  when  alone  the 
power  can  be  exercised. 

How  natural  and  easy — ^indeed  how  inevitable  it  was— that 
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the  original  form  of  the  propoeition,  which  included  the  LegUila- 
ture  only,  ehonld  be  presenred,  if  the  power  was  intended  finaDy 
for  Congress,  and  not  for  the  Ezecntive  department. 

In  opposition  to  an  intention  to  leave  the  power  to  Congress, 
observe  the  striking  departure  from  parallel,  of  the  second  claose 
of  section  nine,  article  one,  from  the  Jir$t  clause  of  the  same 
section. 

First  clause :  ^'  The  migration  or  importation  of  sudi  persons, 
fcc,  shall  not  be  prohibited  bj  Oongre$$  before  the  year  1808, 
but  a  tax  or  duty"  (expressly  within  the  power  of  Congre$»f  sec- 
tion 8)  ^'may  be  imposed  on  such  importation." 

Second  clause:  *^The  privilege  of  the  Writ,  &c.,  shaU  not 
be  suspended,  unless  when,  &c.,  the  public  safe^  may  require 
it." 

The  word  Legislature  in  Mr.  Pinckney's  proposition,  aban- 
doned in  the  second  clause,  after  the  express  insertion  of  Con- 
gress in  the  first. 

If  there  is  anything  in  present  position,  this  change  of  lan- 
guage is  more  than  a  counterpoise. 

The  Constitution  has  for  obvious  reMons  enumerated  and  spe- 
cified the  powers  of  Congress.  K  Congress  was  to  have  the 
power  of  suspending  the  Writ,  why  not  specify  it  with  the  other 
powers  in  the  eighth  section  ? 

If  it  is  asked,  why  not  have  done  the  same,  if  it  was  intended 
for  the  Presidenty  the  answer  is  this :  The  Executive  power  is 
vested  in  the  President  by  general  terms,  by  one  concise  and 
comprehensive  sentence;  those  powers  of  the  office  are  alone 
specified  or  enumerated,  which  the  President  exercises  in  connec- 
tion with  the  exercise  of  powers  by  other  departments  and  offi- 
cers, or  in  control  of  them,  as  in  the  case  of  making  treaties, 
commanding  the  army,  navy,  and  militia,  appointing  to  office, 
requiring  written  opinions  from  his  secretaries,  granting  reprieves 
and  pardons,  adjourning  Congress  in  case  of  disagreement,  and 
the  like. 

The  question  comes  back — ^Does  suspended  in  the  Habeas  Cor- 
pus clause  mean  suspended  by  law,  or  simply  suspended,  denied, 
deferred^  delayed^  hung  up  for  a  season  ?  Is  it  to  be  carried 
into  effect  by  a  law  of  Congress,  or  by  an  act  of  another  de- 
partment, to  which,  as  an  executive  authority,  it  appertains  ? 
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The  position  taken  sometimes  in  regard  to  other  provisions  of 
the  Constitution,  that  what  a  Constitution  of  government  ordains 
generally,  it  means  to  be  carried  into  effect  by  law,  fails  in  a 
great  variety  of  cases. 

It  fails  of  course,  when,  what  the  Constitution  ordains  on  a 
subject,  is  all  the  law  it  requires ;  as  where  a  power  to  perform 
an  executive  act  is  given,  and  the  Constitution  by  its  own  terms 
declares  the  effect  of  the  act ;  which  is  the  case  with  suspension 
of  the  privilege  of  the  Writ  of  Habeas  Corpus.  The  word 
*^  suspended"  gives  effect  to  the  act  when  it  is  executed  under 
the  authority  of  the  Constitution,  and  by  the  competent  autho- 
rity under  it.  It  is  the  only  word  that  could  be  used  to  give 
character  to  an  Act  of  Congress  to  this  effect. 

It  is  an  illogical  proposition  to  assert  that  whatever  a  Consti- 
tution ordains,  is  to  be  carried  into  effect  by  a  law.  Such  a  pro- 
position is  founded  on  an  absurd  postulate,  namely,  that  every- 
thing ordained  by  a  Constitution  can  be  carried  into  effect  only 
by  a  law.  It  must  be  untrue  to  a  considerable  extent  of 
every  written  Constitution.  There  are  numerous  provisions  in 
the  Constitution  of  the  United  States,  which  execute  themselves, 
or  are  to  be  executed  by  acts  in  paisj  without  the  aid  of  a  law 
of  Congress, — the  choice  of  senators  and  representatives — ^the 
choice  of  officers  of  each  house — the  trial  of  impeachment  by 
the  Senate — ^the  appointment  of  officers  by  the  President  with 
consent  of  the  Senate — the  mode  of  passing  bills  to  become  laws 
— extradition  betwen  the  States,  and  the  like.  In  the  election 
of  a  President,  the  course  is  striking :  the  Constitution  ordains 
most  of  the  ceremony  itself,  and  it  ordains  expressly  what  Con- 
gress  may  do  and  what  the  States  shall  do. 

There  is  no  such  principle ;  and  the  last  clause  of  the  eighth 
section  of  the  first  article  is  a  proof  of  it.  Congress  can  pass 
only  such  laws  as  are  neeesaary  and  proper  to  execute  the  powers 
given  to  themselves,  or  such  other  powers  as  are  vested  by  the 
Constitution  in  the  government,  or  in  some  department  or  officer. 
The  law  must  be  necessary  as  well  as  proper ;  and  it  is  neither 
when  the  Constitution  is  the  law. 

In  this  matter  of  suspension  of  the  privilege  of  the  Writ  of 
Habeas  Corpus,  the  Constitution  of  the  United  States  stands  in 
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the  place  of  the  EngUsh  Act  of  Parliament.  It  ordains  the  bus- 
pension  in  the  conditioned  cases,  by  the  act  of  the  competent  depart- 
ment— as  Parliament  does  from  time  to  time.  Neither  is  manda* 
tory  in  suspending,  but  only  aathoritative.  Each  leaves  discretion 
to  the  executive  power.  The  difference  is,  that  Parliament  limits 
a  time  and  provides  for  the  effect  by  technical  terms.  The  Con- 
stitution connects  the  suspension  with  the  time  of  rebellion,  and 
provides  for  the  effect,  as  it  did  for  the  privilege,  by  words  that 
comprehend  the  right,  and  deny  for  a  season  the  enjoyment 
of  it. 

It  is  further  objected  that  this  is  a  most  dangerous  power. 
It  is  fortunately  confined  to  most  dangerous  times.  In  such 
times  the  people  generally  are  willing,  and  are  often  compelled, 
to  give  up  for  a  season  a  portion  of  their  freedom  to  preserve  the 
rest ;  and  fortunately  again,  it  is  that  portion  of  the  people,  for 
the  most  part,  who  like  to  live  on  the  margin  of  disobedience  to 
the  laws,  whose  freedom  is  in  most  danger.  The  rest  are  rarely 
in  want  of  a  Habeas  Corpus. 

But  be  the  danger  what  it  may,  the  safety  with  which  such  a 
power  is  placed  with  the  President,  to  be  exercised  upon  his  own 
responsibility,  is  greater  than  if  it  were  lodged  with  Congress, 
and  greater  than  if  it  were  devolved  by  Congress  upon  the  Pre- 
sident. Congress  are  irresponsible.  Congress,  in  sympathy 
with  the  President  by  the  grant,  lessen  the  President's  responsi- 
bility. The  President,  directly  and  personally  responsible  for 
his  own  judgment  and  acts,  makes  the  guarantee  more  complete 
than  any  other  provision.  The  Executive  is  confessedly  the 
weakest  department  in  the  government,  weaker  than  is  known 
in  any  other  national  government.  Receiving  from  Congress 
all  the  dangerous  strength  the  President  can  have,  the  public 
apprehension  should  look  to  what  he  thus  receives,  and  not  to 
what  he  derives  directly  from  the  Constitution.  For  the  use  of 
powers  which  Congress  may  give  him,  to  be  exercised  according 
to  his  own  judgment,  it  is  only  in  flagitious  cases  of  wanton  op- 
pression, that  we  can  expect  Congress  to  be  his  accuser,  or  the 
Senate  his  judges.  When  his  own  judgment  brings  the  power 
into  exercise,  and  his  own  application  of  it  works  a  wrong  in  any 
degree,  he  has  nothing  to  fall  back  upon  but  his  patriotic  inten- 
tions.    As  a  theorem  of  republican  polity,  a  most  dangerous 
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power,  if  this  be  most  dangerous,  should  be  lodged  in  the  feeblest 
hands.  In  suspending  the  privilege  of  the  Writ  of  Habeas  Cor- 
pus upon  his  own  judgment,  the  President  can  have  no  support 
but  from  his  integrity  and  his  patriotism ;  and  he  stands  directly 
before  accusers  and  judges  who  have  had  no  part  in  his  acts. 

We  have  a  striking  page  of  history  in  our  annals  to  remind  us 
of  this  distinction.  In  the  winter  of  1807,  when  there  was 
neither  invasion  of  our  country  nor  insurrection  in  its  lowest 
stage,  much  less  rebellion,  not  an  armed  force  being  proved  by 
competent  testimony  to  exist  in  any  part  of  the  country,  to  make 
Aaron  Burr's  few  followers  take  the  least  complexion  of  treason 
from  their  movements,  Mr.  Jefferson,  favoring  the  theory  that 
Congress  alone  had  the  power  of  suspending  the  privilege  of  the 
Writ  of  Habeas  Corpus,  and  that  he  might  safely  exercise  it  un- 
der their  wing,  sent  a  message  to  Congress,  representing  that  an 
emissary  of  Burr,  whom  General  Wilkinson  had  arrested  and 
imprisoned,  had  been  discharged  upon  a  Writ  of  Habeas  Corpus ; 
and  then  followed  the  phenomenon, — ^we  might  say  the  portent, — 
a  Senate  representing  free  States  under  the  Constitution,  passed, 
within  closed  doors,  a  bill  suspending  the  privilege  of  the  Writ 
for  three  months,  as  to  any  and  all  persons  charged  on  oath  with 
treason  or  other  high  misdemeanor,  endangering  the  peace,  safe- 
ty, or  neutrality  of  the  United  States,  and  arrested  by  the  war- 
rant of  the  President  of  the  United  States,  or  by  any  one  acting 
under  his  direction  or  authority.  There  was  not  one  word  in 
the  bill  like  rebellion  or  invasion,  the  terms  in  the  Constitution, 
nor  any  words  that  adumbrated  either.  There  was  nothing  like 
either  in  the  land.  Happily  there  was  virtue  enough  in  the 
House  of  Representatives,  or  enough  of  alienation  fropa  Mr.  Jef- 
ferson, to  make  the  House  reject  the  bill  by  an  immense  majority, 
and  to  open  their  doors.  But  we  may  ask  with  all  confidence, 
whether  Mr.  Jefferson,  even  with  a  consciousness  of  his  own 
power  under  the  Constitution  to  suspend  the  privilege,  would 
have  executed  such  a  purpose,  at  such  a  time,  upon  his  own  re- 
sponsibility ?  We  may  confidently  say  no.  But  if  a  majority 
of  the  House  had  acquiesced,  and  there  were  nineteen  who  voted 
for  it,  we  may  recollect  whose  sentiment  it  was,  upon  being  told 
that  his  friends  were  willing  to  ignore  a  breach  of  the  Constitu- 
tion, which  he  had  expressly  acknowledged,  replied,  that  '^  if  his 
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friends  were  satiafiedy  he  would  acquiesce  with  satisfaction.'* 
This  getting  power  from  friends  in  Congress  who  are  satisfied^ 
is  a  prodigious  corroborative  in  the  exercise  of  it,  whether  it  be 
Constitutional  or  not.  All  experience  teaches  us  that  the  only 
safe  depositary  of  the  power  of  suspending  the  privilege  of  the 
Writ  of  Habeas  Corpus  in  time  of  rebellion,  is  that  feeble  Exe- 
cutive, which  the  Constitution  has  made  for  us,  standing  upon 
the  only  basis  of  the  Constitution,  with  no  other  support  than 
the  integrity  and  patriotism  of  the  man  who  has  been  elected  to 
it  by  the  people. 

It  is  also  objected  that  if  the  President  holds  the  power  under 
the  Copstitution,  the  exercise  of  it  has  no  limitation  of  time. 

Here  again  the  English  analogy  breaks  in.  What  the  objec- 
tion requires,  is  an  Act  suspending  the  privilege  from  session  to 
session,  renewable  as  Congress  shall  see  fit. 

The  limitation  in  England  is  practically  worth  nothing.  It  is 
either  a  show  of  supervision  without  the  reality,  to  please  the 
discontented,  and  to  disarm  party  opposition;  or  it  is  a  manifesta- 
tion of  the  superiority  of  Parliament  to  the  Crown ;  or  it  is  the 
cantilena  of  Parliamentary  jealousy  of  the  Crown.  The  minis- 
ters who  pass  it,  can  always  renew  it  if  they  are  in  power ;  and 
if  they  are  not,  a  perpetual  Act  would  be  repealed  upon  their 
downfall.  There  was  not,  it  is  believed,  a  single  suspension 
Act  in  England,  in  the  time  of  any  of  their  rebellions,  that  was 
not  renewed  from  session  to  session,  until  the  rebellions  were 
suppressed. 

It  would  be  even  more  a  form,  and  an  unnecessary  form,  here. 
The  power  carries  a  limitation  of  time  with  it.  It  depends  for 
its  existence  upon  the  existence  of  rebellion.  The  instant  the 
rebellion  is  suppressed,  the  power  is  extinguished.  While  re- 
bellion lasts  and  the  public  safety  is  in  danger,  the  power  is 
indispensable ;  and  the  Constitution  supplies  it  for  the  whole  of 
that  occasion. 

There  is,  moreover,  the  ever  present  liability  to  impeachment, 
to  arrest  it  at  the  first  occasion  that  it  is  used  corruptly  or  ty- 
rannically for  the  purposes  of  ambition.  The  oflSce  itself  is  a 
short  taper,  which  shines  not  very  brightly  for  a  brief  term,  and 
then  goes  out  of  itself.  The  exercise  of  the  power  would  proba- 
bly be  continued  longer  by  renewable  terms,  from  Congress  to 
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the  President,  than  the  President  of  his  own  judgment  wonld 
exercise  it  under  the  Constitution* 

A  technical  objection  to  the  exercise  of  the  power  by  the 
President,  is,  that  it  will  stay  the  issuing  of  the  Writ  of  Habeas 
Corpus  by  the  Federal  Courts  and  Judges,  or  arrest  proceedings 
under  a  writ  expressly  authorized  by  Act  of  Congress,  which 
can  only  be  stayed  or  arrested  by  a  subsequent  Act. 

This  is  English  analogy  again.  If  the  power  of  the  President 
is  derived  from  the  Constitution,  it  is  above  the  authority  of  an 
Act  of  Congress.  It  is  the  power  of  the  Constitution,  together 
with  the  authorized  act  of  denial,  that  arrests  the  proceedings 
or  stays  the  Writ  for  a  season.  But  it  is  quite  unnecessary  that 
it  should  prohibit  the  issuing  of  the  Writ.  The  Writ  may  issue 
to  ascertain  the  cause  of  the  commitment.  The  return  of  the 
commitment  by  the  President,  if  he  possesses  the  power,  will 
stay  further  proceedings,  as  it  now  does  in  our  Federal  Courts, 
when  the  commitment  is  by  the  authority  of  a  State. 

It  is  also  said,  that  the  exercise  of  the  power  by  the  President, 
without  oath  or  descriptive  warrant,  violates  one  of  the  amend- 
ments to  the  Constitution. 

It  would  be  the  same  if  the  power  were  exercised  by  Congress. 

Nan  canstatj  that  the  President  will  not  require  an  oath, — 
Trarrant  there  always  is.  The  President  may  provide  for  the 
oath  as  well  as  Congress.  If  the  amendment  applies,  he  must 
do  it,  or  the  commitment  will  be  irregular.  But  does  the 
amendment  apply  to  this  kind  of  arrest  in  a  time  of  rebellion 
and  internal  war  ?  In  Luther  v.  Borden^  the  Supreme  Court, 
Chief  Justice  Taney  delivering  the  opinion,  held  that  it  did  not 
apply  to  a  seizure  by  military  authority  under  a  State  law,  which 
declared  martial  law.  If  it  did  not  do  that,  it  does  not  apply  to 
a  power  of  arrest  given  by  the  Constitution,  to  be  exercised  in 
the  time  of  rebellion  and  internal  war,  and  intended  to  aid  in  its 
suppression. 

Either  the  language  of  the  amendment,  though  general,  speaks 
in  reference  to  the  normal  condition  of  the  country  only,  when 
there  is  no  rebellion  or  invasion  and  consequent  war,  foreign  or 
civil ;  or  under  such  circumstances,  rebellion  or  invasion  super- 
sedes the  amendment  for  the  time.  The  former  seems  to  be  the 
preferable  conclusion. 
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The  democratic  tendency  of  the  Constitution,  has  so  com- 
pletely done  its  work  in  enfeebling  the  Execative  office,  that 
yery  able  men  appear  to  think,  that  to  attribute  to  the  Presi- 
dent the  power  of  suspending  the  privilege,  is  to  deprive  the 
Legislature  of  a  power  which  naturally  belongs  to  that  body. 
That  body  has  in  no  respect  a  natural  title  to  it.  Strictly 
speaking  it  belongs  naturally  to  no  department  of  the  Govern- 
ment. Discretionary  imprisonment,  however  necessary  in  times 
of  extraordinary  danger  and  internal  disorder,  is  an  arbitrary 
ouster  from  all  the  benefits  of  Government ;  benefits  which  belong 
to  every  citizen,  until  he  is  accused  and  convicted  of  crime.  If 
the  Constitution  had  not  ordained  the  exception,  no  department 
of  the  Government  could  have  enforced  it,  without  violating  the 
fundamental  principle  of  every  free  Government;  and  it  can 
only  be  enforced  now,  by  that  department  of  Government,  which 
can  alone  execute  the  ordinances  of  the  Constitution,  that  are 
executive  in  their  character,  unless  some  other  department  be 
expressly  named. 

Yet  this  seems  to  many  the  most  irregular  exercise  of  power 
that  can  be  conceived.  The  objection  itself  is  one  of  those  evils 
which  the  Executive  department  is  exposed  to,  from  the  predomi- 
nance of  the  legislative  power  under  every  Democratic  Consti- 
tution. 

^*  Mattresses  de  faire  les  lots^  on  doit  craindre  qu'elles  ne  lui 
enUvent  pen  dpeu  la  portion  de  pouvoir  que  la  constitution  avait 
voulu  lui  conserver.'*    De  Tocqueville,  I,  204. 

'^  Cette  dSpendance  du  pouvoir  exkcutif^  est  un  des  vices  inherens 
aux  constitutions  rSpublicaines.  Les  Americains  rCont  pu  dS- 
truire  la  pente  qui  entraine  les  assemlUes  Ugishxtives  d  s'empa- 
rer  du  gouvemment,  mais  ils  ont  rendu  cette  pente  moins  irre- 
mtibUJ"  Ibid. 

'^  Dans  tout  ce  quHl  fait  d'essentiely  on  le  soumet  directemerd 
ou  indirectement  d  la  legislature.  Oit  il  est  entierement  ind& 
pendant  d*ellej  il  ne  peutpresque  rien*'  I,  215. 

The  most  intelligent  men  in  our  country,  have  come  at  length 
to  be  apprehensive  of  the  attribution  of  power  to  the  Executive, 
and  have  no  apprehension  whatever  of  seeing  it  claimed  for  that 
branch,  whose  greatly  preponderant  strength,  according  to  the 
opinion  of  eminent  men  and  lovers  of  freedom,  is  the  vice  of  the 
Constitution. 
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Very  singular  results  from  this  cause  are  manifested  in  the 
present  day  by  men  of  the  first  ability  in  the  country. 

One  of  them,  abstaining  from  a  direct  assertion  of  the  Presi- 
dent's civil  authority  to  suspend  the  privilege  of  the  Writ,  claims 
a  tnUitary  power  of  equal  import  for  the  Commander-in-Chief  of 
the  Militia  called  into  service. 

Another  claims  to  limit  the  military  power  to  the  capture  of 
rebels  in  arms,  or  of  those  proximately  prcBevt  and  aiding,  with- 
out arms,  and  tmly  9iLch^  and  handing  them  over  to  the  civil  tri- 
bunals for  trial — expressly  denying  the  President's  civil  power, 
in  rebellion,  to  detain  anybody  under  the  Habeas  Corpus  clause, 
and  reducing  his  military  power  over  captives  in  arms,  to  those 
of  a  district  marshal,  whose  duty  is  to  arrest  for  immediate  trial 
before  a  court. 

A  third  prefers  asserting  an  authority  by  martial  law,  to  cap- 
ture and  detain  at  military  discretion,  superseding  the  municipal 
laws  and  authorities,  ad  libitum^  during  the  prevalence  of  war  in 
the  country. 

A  fourth  denies  all  authority  to  the  President,  or  to  anybody 
but  Congress,  and  the  laws  they  ordain  over  the  citizens  and 
freemen  of  the  country,  even  in  a  war  of  rebellion  or  invasion, 
precisely  as  in  time  of  full  peace.  This  is  the  Parliamentary 
doctrine  before  adverted  to. 

It  is  impossible  to  imagine  stronger  evidence  of  the  influence 
of  a  democratic  Constitution  upon  the  political  opinions  of  men 
of  great  acuteness,  some  of  whom  at  least  are  probably  not  de- 
mocratic in  the  radical  signification,  as  the  Constitution  cer- 
tainly is  not,  though  its  spirit  is  largely  democratic,  fortified  for 
the  purposes  of  war,  and  for  self-defence,  with  some  pretty  strong 
organic  power.  They  withdraw  by  an  acquired  prejudice,  from 
asserting  a  civil  power  in  the  President,  the  most  clearly  execu- 
tive in  its  character, — the  most  clearly  indicated  in  the  Consti- 
tution by  the  conditions  of  its  exercise — ^but  the  last  to  be  thought 
of  by  them,  because  it  carries  power  in  that  direction,  which  is 
against  the  gulf  stream  of  Legislative  authority,  the  great  chan- 
nel of  the  popular  will  of  the  moment. 

No  apprehension  of  that  nature  has  prevented  the  writer  of 
this  paper  from  expressing  with  moderation,  and  deference  for 
contrary  opinions,  the  suggestions  of  his  own  mind. 
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The  conclusion  of  the  whole  matter  is  this :  that  the  Con- 
stitution itself  is  the  law  of  the  privilege,  and  of  the  exception 
to  it ;  that  the  exception  is  expressed  in  the  Constitution,  and 
that  the  Constitution  gives  effect  to  the  act  of  suspension  when 
the  conditions  occur ;  that  the  conditions  consist  of  two  matters 
of  fact,  one  a  naked  matter  of  fact,  and  the  other  a  matter-of-fact 
conclusion  from  facts,  that  is  to  say,  rebellion  and  the  public 
danger,  or  the  requirement  of  public  safety.  Whichever  power 
of  the  constituted  government  can  most  properly  decide  these 
facts,  is  master  of  the  exception,  and  competent  to  apply  it. 
Whether  it  be  Congress  or  the  President,  the  power  can  only  be 
derived  by  implication,  as  there  is  no  express  delegation  of 
the  power  in  the  Constitution ;  and  it  must  be  derived  to  that 
department  whose  functions  are  the  most  appropriate  to  it.  Con- 
gress cannot  ezectUively  suspend.  All  that  a  Legislative  body 
can  do,  is  to  authorize  suspension,  by  giving  that  effect  to  an  Ex- 
ecutive act ;  and  the  Constitution  having  authorized  thaty  there 
is  no  room  for  the  exercise  of  Legislative  power.  The  Constitu- 
tion intended,  that  for  the  defence  of  the  nation  against  rebellion 
and  invasion,  the  power  should  always  be  kept  open  in  either  of 
these  events,  to  be  used  by  that  department,  which  is  the  most 
competent  in  the  same  events  to  say  what  the  public  safety  re- 
quires in  this  behalf.  The  President  being  the  properest  and  the 
safest  depositary  of  the  power,  and  being  the  only  power  which 
can  exercise  it  under  real  and  effective  responsibilities  to  the 
people,  it  is  both  constitutional  and  safe  to  argne,  that  the  Con- 
stitution has  placed  it  with  him. 
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LETTER. 


All  good  citizens  of  Massachusetts  must  feel  them- 
selves bounds  as  well  by  personal  respect  as  by  that 
due  to  yoiur  oflBce,  to  give  ready  heed  to  the  exhor- 
tations addressed  to  them  in  your  late  Proclamation. 
The  occasion  is  indeed  pressing,  and  the  ancient 
virtue  of  the  Commonwealth  neither  dead  nor  asleep. 
If,  nevertheless,  the  response  shall  seem  to  your  justly 
excited  feelings,  —  if  not  tardy  and  hesitating,  at 
least  less  prompt  and  full,  and  their  devotion  to  the 
country's  cause  less  entire  and  unhesitating,  than  an 
adequate  sense  of  what  is  involved  in  this  struggle 
should  at  once  enforce, — be  assured,  sir,  that  the 
surprise  and  the  disappointment  are  i^ared  by  those 
whom  you  addressed. 

Massachusetts,  following  the  example  set  by  her 
Chief  Magistrate,  has  done  and,  doubtless,  is  doing 
much*    Many  motives  call  upon  us  to  act,  —  and, 


first  of  all,  a  new  and  potent  enthusiasm  has  been 
awakened,  and  many  persons  who  were  neither 
brutish  nor  revolutionary,  but  good  neighbors  and 
respecters  of  the  laws,  have  learned  for  the  first  time 
what  the  word  patriotism  means,  and  have  discovered 
with  some  astonishment  that  they  also  have  a  country. 
They  would  gladly  give  their  feelings  expression,  but, 
coming  to  act,  their  enthusiasm  receives  a  chill.  The 
zeal  is  not  less,  but  it  is  at  a  loss  for  direction,  and 
paralyzed  by  doubt  What  sacrifice  could  be  too 
great  when,  were  failure  conceivable,  nothing  less 
than  the  national  existence  is  at  stake  ?  It  is  not 
merely  tranquillity  and  prosperity  that  are  endan- 
gered, —  for  if  the  slave  power  is  to  rule,  to  what  end 
have  we  existed  here  these  two  hundred  years  ?  The 
magnitude  of  the  issue  may  not  be  clearly  seen,  but 
it  is  deeply  felt ;  and,  slowly  or  swiftly,  would  show 
itself  in  corresponding  action. 

Whence,  then,  this  sluggishness, — these  mixed 
motives,  —  these  unhandsome  considerations?  It  is 
not  the  hanging  back  of  weak  nerves  or  of  a  callous 
selfishness^  scared  at  the  proportions  of  the  contest 
or  the  sacrifices  demanded.  Those  whom  this  em- 
barrassment aflUcts  are  the  best  citizens,  the  whole- 
souled,  the  unwavering.  They  are  cordially  ready 
to  do  and  to  suffer  for  the  right;  but,  when  they 
come  to  act,  they  find  themselves  hesitating,  and  bs 
it  were,  speU-bound  by  apprehension  and  distrust 


It  is  not  that  there  is  any  real  suspicion  of  evil  in- 
tentions or  of  the  lack  of  good  intentions  on  the  part 
of  those  at  the  head  of  affairs^  But  good  intentions 
are  cheap.  Who  cares  how  good  a  man's  intentions 
are,  if  he  be  unenlightened,  weakly  good-natured, 
Jesuitical,  using  questionable  means  for  the  sake  of 
the  end  ?  His  good  intentions  may  as  likely  lead  to 
evil,  as  bad  intentions.  It  is  not  any  definite  suspic- 
ion, but  an  uneasy  misgiving,  that  the  national  admin- 
istration is  not  even  yet  alive  to  the  true  nature  and 
e:xtent  of  the  work  before  them.  It  is  in  vain  that 
the  people  act,  if  they  and  their  agents  are  not  at  one, 
at  least  as  to  principles.  It  is  not  mere  disgust,  pro- 
voked by  all  manner  of  scandals  in  every  department 
of  administration,  by  inefficiency  and  by  misefficiency 
of  performance.  It  was  to  be  expected,  that  on  sud- 
den occasion,  the  machinery  would  be  found  rusty 
and  out  of  repair:  That  the  offices  should  be  filled 
with  creatures  whose  only  function  is  to  grasp  and 
devour,  —  with  enemies  of  the  country,  -^  with  gal- 
lows-birds, even,  ■^-  that  was  to  be  expected  as  the 
natural  consequence  of  long  prosperity;  The  machine 
was  little  needed,  and  the  use  of  it  accordingly  slight 
and  careless,  affiDrdirlg  no  test  of  its  condition.  Its 
rickety  plight^  if  known  or  suspected,  was  not  without- 
its  consolatioiis.  We  had  learned  to  ignore  it  or  to 
tolerate  it,  for  the  sake  of  the  freedom  that  rendered 
it  possible.    But)  if  the  disease,  not  stopping  at  the 
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surface,  is  to  strike  in  and  become  the  system,  —  if 
clamorous  partisanship  is  to  be  the  title  to  office,  and 
party  tactics  the  rule  of  government,  and  this  as  of 
right  and  not  by  accidental  abuse,  —  dissolution  is 
clearly  at  hand.  Jobbery,  on  whatever  scale  or  upon 
however  magnanimous  principleef,  is  jobbery  still; 
and  though  a  great  and  thriving  country  can  endure 
a  great  deal  of  jobbing,  yet  a  government  all  job,  is 
possible  only  when  the  need  of  government  has  ceased 
altogether, —  a  consiunmation,  unhappily,  not  yet 
attained,  and  indeed,  as  this  occasion  abundantly 
shows,  still  far  off 

Of  course,  no  considerate  person  wiU  incline  to 
censoriousness  at  this  moment,  but  rather  to  abate 
and  postpone  much  of  just  demand&  It  is  not  a  favor- 
able time  to  careen  the  ship  of  state.  If  the  leaks 
be  not  too  threatening,  and  the  accumulation  of  sea- 
weed and  barnacles  do  not  stop  her  way  altogether, 
— if  she  will  still  mind  the  helm,  and  above  all  if  the 
helmsman  do  not  in  the  stress  of  the  moment  forget 
to  look  at  his  compass,  —  the  ship's  company  may 
well  be  content  to  receive  orders  without  criticism. 
Just  now,  the  need  doubtlesfi(  sharpens  our  sense  of 
deficiencies.  Let  us  not  obstruct  by  way  of  helping. 
Let  us  not  visit  upon  these  men  the  fault  of  their 
predecessors,  or  of  their  position,  if  only  they 
make  the  best  of  their  position.  Faults  of  detail, 
blunders  in  execution,  we  shall  mend  of,  if  the  aim 


be  thoroughly  and  heaxtily  right  We  will  not  de- 
mand of  our  functionaries  an  impossible  virtue,  skill, 
or  accomplishment,  —  much  less  than  that  But  this 
at  least  they  owe  us,  that  what  they  attempt  shall  be 
in  the  direction  of  what  the  nation  demands,  and  not  in 
its  aim  or  its  means  to  go  to  vitiate  and  obstruct 
what  it  has  at  heart  This,  at  least,  can  be  re- 
quired of  every  organized  body,  political  or  other, 
that  it  shall  stand  up  for  itself  It  is  a  test  equally 
applicable  whatever  be  our  opinion  of  its  merits. 
Every  sound  organism,  whether  beneficent  or  malig- 
nant, is  at  least  coherent,  —  wanting  that  one  sees 
not  what  can  save  it 

But  the  history  of  the  present  national  administra- 
tion shows  not  so  much  a  want  of  skill  or  want  of 
succe^  as  want  of  purpose.  Mixed  motives^  defer- 
ence to  this  or  that  interest  or  clique,  subtle  con- 
siderations of  remote  efiects,  —  whatever  our  opinions 
may  be,  it  is  clear  no  success  can  be  had  in  this  way. 
It  is  beyond  human  wisdom  to  compute  by  the  count- 
ing of  votes  or  the  consultations  of  wire-pullers,  even 
the  nearest  effects  of  any  course  of  action.  The 
number  of  possible  combinations,  the  sidewinds  of 
new  influences,  of  after  events^  at  once  outrun  the 
wariest  and  most  practiced  judgment 

Do  your  duty,  whatever  come  of  it ;  —  one  hesi- 
tates to  reiterate  so  trite  a  maxim,  —  yet  it  is  the 
sum  of  political  wisdom  as  of  all  other  wisdom,  and  not 
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alone  a  rule  of  morals^  but  the  degree  that  it  re- 
ceives application  in  a  Btate^  as  shown  in  the  p€^ 
tinacitj  with  which  rulers  and  people  stand  up  for 
their  organic,  distinctive  principle,  —  is  the  measure  of 
its  political  efficiency.  It  may  be  rude,  unreasoning, 
barbarous ;  —  it  may  be  accompanied  by  all  manner 
of  surface  abuses,  of  chicanery  and  injustice,  but  it 
shows  the  warrant  of  a  deep  necessity  in  a  steady 
drift  in  one  direction,  that  amid  all  superficial  contra* 
dictions  gives  simplicity  and  character  to  its  policy. 

With  us  it  seems  sometimes  as  if  the  virtues  of  our 
politicians  were  a^  alarming  as  their  vicea  When 
justice  comes  to  mean  —  not  all  the  plunder  for  our 
side,  but  a  fair  share  for  the  other  side ;  —  when  right 
is  held  to  be  a  tender  and  chivalrous  consideration  of 
opposing  wrong ;  —  one  would  rather  see  somewhat 
less  of  this  civility,  and  try  what  savage  instinct  might 
effect  Such  tolerance  is  incredible,  not  compatible 
with  human  proportions.  Let  us  rather  have  a  little 
intolerance  —  or  rather,  a  perception  that  principles 
are  absolute,  and  not  a  matter  for  toleration  at  alL 

What  is  the  **  organic  principle  "  of  the  Republican 
party  ?  What  is  it  amid  the  heterogenous  elements 
wherefrom  it  was  built,  that  each  member  of  it 
acknowledged  as  his  ?  Surely,  every  candid  person, 
whether  he  voted  with  that  party  or  not,  will  agree 
that  its  distinctive  tenet,  and  accordingly  the  policy 
from  which  it  could  in  no  event  depart,  was  opposi- 


tion  to  the  extension  of  Slavery  within  the  national 
territory.  Its  course^  if  not  indeed  like  a  Roman 
road  straight  over  hill  and  dale  to  that  mark,  should 
at  least  be  expected  to  keep  the  main  direction,  with 
only  such  deviations,  if  any,  as  should  be  plainly 
necessary  to  avoid  worse.  But  what  shall  we  say, 
when  the  chosen  agents  of  that  party  propose  to  do 
what  no  enemy  of  it  ever  threatened,  viz :  —  to  make 
the  government  itself  a  slaveholder  ?  Mr.  Secretary 
Cameron's  late  manifesto  already  goes  to  that  length 
and  further.  For  by  it  the  United  States  would  not 
only  hold  slaves,  but  adjudge  them  to  itself,  and  that 
not  only  without  judge  or  jury,  but  by  a  most  sum- 
mary process,  wherein  the  ancient  maxim  of  the  com- 
mon  law — (is  it  not  the  most  ancient  and  the  most 
fundamental  ?)  —  that  the  law  always  favors  liberty 
— would  be  reversed,  and  every  person  (of  a  certain 
complexion)  held  to  be  a  slave  until  the  contrary  is 
proved. 

These  dark  complexioned  stragglers  are  not 
prisoners-of-war,  for  the  government  makes  none. 
Whether  or  not  they  are  "fugitives  from  service," 
must  remain  utterly  unknown  to  it  or  its  military 
officials,  until  the  fact  be  duly  authenticated  to  them, 
88  it  never  can  be  by  them.  And  if  they  were,  that 
would  confer  no  right  upon  the  United  States  to  hold 
them.  **  Local  masters,"  whether  loyal  or  disloyal, 
have  no  common-law  rights  over  these  fugitives  — 


10 


much.  leas  any  such  equitable  claims  as  to  have  effect 
given  them  by  the  mere  motion  and  certain  knowl- 
edge residing  in  the  breasts  of  the  various  command- 
ers of  United  States  troops.  These  mild  phrases  of 
^^ receiving"  and  "employing"  such  presumed  fbgi- 
tives,  mean^  then,  in  fact,  a  reenslaving  them  by  the 
V  nited  States.  A  function  of  the  government  hitherto 
unsuspected !  Truly,  it  was  a  trivial  matter  in  re- 
spect of  which  the  country  was  so  convulsed,  —  the 
menaced  introduction  of  slavery  into  the  remote 
deserts  of  the  West,  in  comparison  witji  this  extension 
of  it  into  the  bosom  of  the  government  itself!  Our 
War  Secretary  would  thus  seem  to  promise  well  as  a 
minister  of  peace;  at  least,  if  offering  the  enemy 
a  good  deal  more  than  they  ever  asked  would  bring 
that  about  If  the  dreadful  "  abolition  "  administra- 
tion is  thus  to  legitimate  and  itself  practice  what  its 
extremest  opponents  only  claimed  toleration  for, — it 
does  not  appear  what  remains  to  fight  about,  at  any 
rate  from  the  side  of  the  slaveholders. 

But,  however  it  might  content  ihemy  such  a  peace 
as  this  would  have  few  attractions  for  Massachusetta 
Peace  is  highly  valued  by  n^  because  it  dpes  not 
mean  the  absence  of  war,  but  is  a  comprehensive  ex- 
pression for  all  the  blessings  that  follow  an  advai^^ing 
civilization.  Peace  to  us  me^s  concord,  the  brother- 
hood of  mankind, — not  license  to  flog  our  nigger  and 
parade  our  bowie-knife  with  impunity.  Peace  plqs 
slavery  would  be  to  us  rather  an  empty  affair. 
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It  is  for  this,  sir,  if  we  hesitate  md  hang  back.  It 
is  for  this  ttat  the  performance  tf  Massachusetts, 
whatever  it  be,  is  not  yet  adequate  to  her  means  and 
her  good-will.  We  va4ue  pea6e  so  highly  that  we 
are  willing  to  pay  a  high  p!rice  for  it  —  even  war. 
It  is  becaiise  the  people  know  well  wh^t  war  involves, 
that  they  wUl  be  found  punctually  and  religiously 
ready  to  meet  it  on  due  occAsioi^. 

Only  let  it  be  assured  that  what  we  ure  to  buy 
with  these  grievous  devastations,  with  the  sacreiJ 
tears  of  wives  and  mothers,  is  to  be  peace  indeed,  and 
not  a  modcery,  —  a  peace  that  means  freedom  and 
not  a  peace  that  means  slavery.  It  is  time  that  the 
true  issues  of  this  contest  were  clearly  put.  Let  the 
cant  about  the  "  Union  "  cease.  If  the  Union  means 
anything,  it  means  consent  in  principles,  it  means  a 
common  standard  of  right  and  of  civilization  —  not  a 
common  custom-house  and  post-office,  nor  a  league  of 
fillibusters  to  keep  the  rest  of  the  world  away  from 
their  plunder.  If  that  be  the  image  of  the  country, 
it  is  the  vainest  folly  to  exhort  men  to  patriotism,  to 
adventure  life  and  fortune  in  its  cause ;  for  their  only 
concern  with  it  can  be  but  to  avoid  danger  to  life 
and  property.  They  may  take  a  little  risk  or  loss  to 
avoid  a  greater;  but  for  enthusiasm,  as  well  get 
enthusiastic  over  an  insurance-policy. 

What,  then,  is  the  shield  that  the  Massachusetts 
mother  is  to  put  into  the  hand  of  her  son,  when  with 
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bitter  anguish  she  yields  him  to  the  call  of  his 
country  —  "  with  it  my  son  or  upon  it  ?  "  What  is  it, 
that  he  should  die  rather  than  surrender  ?  Is  it  some 
new  compromise  ?  Is  it  the  Fugitive  Slave  Law  in  a 
new  and  enlarged  draft?  Is  it  the  divine  right  of 
barbarism  and  oppression  ?  A  great  deal  of  fog  hangs 
over  the  national  councils,  and  what  is  seen  from  time 
to  time  is  sometimes  alarmingly  ambiguous.  How, 
then,  can  it  look  for  a  prompt  and  hearty  support  ? 
In  the  smoke  and  din  of  battle  much  must  remain 
obscure^  much  must  be  taken  for  granted, — but 
when  the  face  of  the  leader  is  discerned,  it  should 
discover  and  inspire  an  unwavering  purpose,  and  a 
trust  placed  beyond  the  reach  of  failure. 
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CURRENCY. 


No  one,  in  this  country  at  least,  will  deny  the 
great  convenience,  commercial  and  domestic,  of  a 
mixed  currency.  The  substitution,  to  a  limited  ex- 
tent, of  paper  for  the  precious  metals,  is  a  labor- 
saving  invention;  and  no  people,  who  have  once 
experienced  its  advantages,  will  voluntarily  forego 
them. 

The  issuing  of  coin,  stamped  with  a  known  and 
invariable  value,  is  a  privilege  reserved  to  the  sover- 
eign. Where  paper  is  made  a  legal  tender,  it  par- 
ticipates in  the  same  character ;  and  it  becomes  the 
bounden  duty  of  the  sovereign,  or  the  legislature, 
if  the  privilege  of  issuing  €uch  paper  is  delegated 
to  one  or  more  institutions,  to  grant  it  under  such 
xestrictioiis  as  shall  render  it  certain  that  the  paper 
«o  i«sued  shall  have  a  like  known  and  invariable 
value. 

Where  it  is  not  made  a  legal  tender,  no  such 
bounden  duty  exists ;  stilly  if  it  has  been  deemed 


I 

L 


expedient  to  restrict  the  right  of  issue  to  certain 
persons  or  corporations,  and  thus  to  create  a  monop- 
oly in  their  favor,  it  may  not  be  unreasonable,  and 
public  policy  may  require,  that  restrictions  of  a  like 
nature  should,  in  this  case  also,  accompany  the 
grant. 

Here  the  duty  and  expediency  of  interference  end. 
All  legislative  enactments  beyond  this  point  are 
trammels  imposed  arbitrarily  on  the  freedom  of 
commercial  action. 

While,  therefore,  we  should  consent,  nay,  insist, 
that  a  currency  sanctioned  by  the  state  should 
be  guarded  by  suitable  provisions  for  the  public 
safety,  we  should  be  no  less  solicitous  that  these  pro- 
visions should  not  be  of  a  nature  and  to  an  extent 
more  than  adequate  to  the  complete  fulfilment  of 
this  end. 

For  this  purpose  it  is  important  that  the  true  na- 
ture and  effect  of  these  provisions  should  be  under- 
stood ;  and  that  if  really  tending,  however  necessary, 
to  the  diminution  of  profit  and  the  restriction  of 
trade,  that  tendency  should  be  fully  appreciated. 

It  is  on  this  account  that  I  propose  to  examine 
the  theories  set  forth  in  a  remarkable  pamphlet  on 
the  effect  of  the  laws  regulating  the  amount  of  spe- 
cie in  banks,  by  Samuel  Hooper,  Esq. 

I  shall  at  present  confine  myself  to  this  particular 
question ;  the  more  extensive  subject  of  the  laws  of 


Massachusetts  concerning  banking  deserve,  and  may, 
perchance,  hereafter  receive,  more  thorough  consid- 
eration. 

The  pamphlet  in  question  is  written  in  a  bold  and 
vigorous  style;  there  is  no  misconceiving  the  au- 
thor's meaning ;  and  while  I  differ  entirely  from  him 
in  some  of  his  views,  I  should  be  the  last  to  refuse 
my  sympathy  to  the  conservatism  of  his  intentions. 

The  general  exposition  of  the  principles  of  bank- 
ing is  such  as  has  received  the  sanction  of  all  writers 
on  the  subject ;  it  is  not  my  intention  to  analyze  it 
here. 

One  or  two  ideas,  however,  are  startling,  and,  so 
far  as  I  know,  origmal.  They  are  brought  forward 
with  great  emphasis,  and  are  designed  ^^  to  influence 
the  action  of  the  States  which  control  the  Banking 
laws."    (Preface,  p.  iv.) 

The  first  of  these  that  I  shall  consider  is,  that  the 
greater  the  reserves  of  specie  in  the  banks,  the  greater 
will  be  the  loans  that  they  can  maintain,  and  the 
greater,  consequently,  the  profits  of  the  shareholders. 

This  principle  is  stated  without  limit  or  qualifi- 
cation. 

'^  It  can  be  made  obvious  that  a  large  amount  in 
the  vaults  of  the  banks  Is  more  profitable  to  their 
stockholders  and  more  beneficial  to  the  community, 
as  it  enables  the  banks  to  sustain  a  larger  amount 
of  loans."    (p.  6.) 


^*  It  may  seem  paradoxical  to  state  that  banks  can 
give  greater  facilities  to  the  business  community  by 
having  larger  amounts  loaned  out,  and  hold  at  the 
same  time  larger  amounts  of  specie  in  their  vaults ; 
but  nevertheless  it  is  true."    (p.  6.) 

"Any  one  familiar  with  the  condition  and  the 
profits  of  the  banks  in  Boston  and  New  York  can 
judge,  from  the  foregoing  statement,  whether  the 
large  amount  of  specie,  which  the  law  of  Louisiana 
renders  necessary  to  the  banks  in  New  Orleans,  im- 
pairs their  profits  or  their  ability  to  accommodate 
the  public."     (p.  12.) 

"  It  cannot,  therefore,  be  said  that  the  banks  are 
losing  the  interest  on  the  amount  of  specie  in  their 
vaults ;  for  the  more  they  have  of  it,  the  more  ability 
they  will  have  to  increase  their  loan."    (p.  29.) 

These  quotations  will  suffice  to  show  that  the 
principle  is  laid  down  without  limit  or  qualification. 

Thus  stated,  it  is  manifestly  false.  For  suppos- 
ing a  bank  to  keep  specie  equal  in  amount  to  its 
capital  and  liabilities,  it  could  not  loan  one  dollar, 
and  would  pay  its  rent,  salaries,  and  expenses  en 
pure  perte. 

And  this  is  a  supposition  that  we  have  a  right  to 
make ;  else  the  proposition  is  not  true  without  quali- 
fication. In  legislation,  as  in  science,  it  will  not  do 
to  lay  down  a  broad,  general  principle,  without 
being  prepared  to  follow  out  its  strict  logical  con- 
sequences. 


Let  us  go  a  step  further.  The  nearer  a  bank 
comes  in  its  specie  reserves  to  the  point  above  sup- 
posed, the  smaller  will  be  its  profits.  The  limit  is 
the  point  where  public  confidence  would  begin  to  be 
shaken  in  the  ability  of  the  bank  to  meet  its  liabili- 
ties in  specie  on  demand. 

This  question  of  confidence  brings  me  to  the  only 
a  priori  argument  that  Mr.  Hooper  adduces,  or  in- 
deed could  adduce,  in  favor  of  his  opinion. 

"  The  Louisiana  system,"  he  says  (p.  11),  "  creates 
confidence,  while  that  of  New  York  and  the  New 
England  States  cannot  secure  general  confidence." 

Does  Mr.  Hooper  mean  to  say  that  the  banks  in 
Boston  do  not  inspire  general  confidence]  —  that 
any  merchant  or  capitalist  is  afraid  to  intrust  his 
money  to  their  keeping?  This  is  easily  tested.  For 
if  true,  this  money  must  be  hoarded.  It  must  be  in 
cellars  or  in  safes  in  the  shape  of  gold  and  silver 
coin.  Do  any  such  hoards  exist  ?  If  not,  there  is 
no  want  of  confidence  in  the  banks,  and  Mr.  Hoop- 
er's solitary  a  priori  argument  falls  to  the  ground. 

With  regard  to  the  teachings  of  experience,  three 
examples  are  adduced.  That  of  our  own  banks,  that 
of  the  banks  of  New  Orleans,  and,  somewhat  more 
cursorily,  that  of  the  Bank  of  England. 

I  shall  examine  each  in  turn. 

Throughout  the  evidence  adduced  concerning  our 
own  banks  there  underlies  a  fundamental  error. 
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When  philosophers  undertake  to  deduce  the  laws 
governing  the  phenomena  of  the  natural  world  from 
observations,  they  take  great  pains  to  give  to  these 
observations  as  wide  a  range  as  possible,  that  they 
may  lessen  the  influence  of  abnormal  cases. 

In  like  manner,  the  tables  of  mortality,  on  which 
all  life-insurance  is  founded,  are  made  up  from  a 
long  series  of  careful  records.  The  experience  of  a 
single  year  would  be  utterly  deceptive. 

Yet  this  is  precisely  what  is  done  with  respect  to 
our  banks.  In  almost,  if  not  quite,  every  instance, 
the  year  1858  is  the  standard,  the  Procrustean  bed 
on  which  all  other  years  are  to  be  stretched.  Will 
any  one  maintain  that  the  business  of  the  country 
was  in  its  natural  state  in  18581  Had  the  country 
recovered  from  the  effect  of  the  crisis?  Had  com- 
merce resumed  its  natural  development] 

If  it  had,  how  is  this  fact  to  be  explained,  that 
a  decline  of  specie  in  the  banks  (p.  6)  between 
January  and  December,  1859,  of  $3,592,258,  was 
followed  by  a  decline  in  the  loan  of  only  ^  600,000, 
instead  of  more  than  $  10,500,000,  as  should  have 
been  the  case  in  accordance  with  Mr.  Hooper's  the- 
ory] If  business  was  in  its  natural  state,  no  more 
triumphant  refutation  can  be  imagined.  If  it  was 
not,  all  argument  derived  from  the  state  of  the  loans 
or  the  reserves  of  specie  in  that  year  can  only  lead 
to  error. 


I  do  not  know  that  any  appeal  is  made  in  this 
pamphlet  to  our  own  experience,  disconnected  with 
that  year,  unless  it  be  in  the  following  passage :  — 

"An  examination  and  comparison  of  the  pub- 
lished reports  of  the  condition  of  the  banks  in 
different  years  will  show,  that  their  loans  are  usu- 
ally highest  when  the  amount  of  specie  is  large." 
(p.  7.) 

I  presume  that  the  amount  of  specie  is  large, 
when  the  exchanges  are  in  favor  of  the  country, 
that  is,  in  times  of  commercial  prosperity ;  to  attri^)- 
ute  the  maintenance  of  the  loan  at  such  times  to  the 
specie  reserves  is  very  much  like  this  reasoning :  —^ 
I  have  always  observed  that  in  fine  weather  there 
were  most  pedestrians  abroad ;  it  is  therefore  unde- 
niable, and  proved  by  all  experience,  that  pedestrians 
have  a  direct  tendency  to  produce  fine  weather. 

On  p.  37  occurs  a  remarkable  passage  touching 
the  banks  of  the  United  States  in  generaL  After 
comparing  their  condition  in  1857  and  1858,  the 
author  adds : — 

"  The  reduction  of  over  one  hundred  millions  of 
dollars,  equal  to  nearly  one  quarter  of  the  whole, 
within  a  single  year,  would  seem  to  account  sufli- 
ciently  for  all  the  financial  disaster  and  depression 
in  business  that  have  occurred  in  the  United  States 
since  the  summer  of  1857." 

One  would  think  that  this  withdrawal  of  capital 
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had,  in  Mr.  Hooper's  view,  worked  mischi^  enough  ; 
but  he  is  not  contented  unless  he  annihilates  it ;  for 
he  goes  on  to  say :  — 

"  Over  one  hundred  millions  of  capital  was  with- 
drawn from  the  use  of  the  community  within  one 
year,  and  probably  within  the  space  of  a  few 
months;  not  withdrawn  from  particular  branches 
of  industry  to  be  employed  in  other  ways,  but  abso- 
lutely annihilated,  because  of  the  insufficiency  of  the 
specie  in  the  banks." 

Determined  that  there  shall  be  no  misapprehen- 
sion as  to  his  opinion  of  the  causes  of  the  crisis  he 
reiterates  (p.  39) :  — 

^'It  is  not,  perhaps,  venturing  too  much  to  say, 
that  if  the  New  York  banks  had,  for  the  twelve 
months  preceding  the  suspension  of  specie  pay- 
ments, been  in  the  condition,  as  regards  the  amount 
of  their  specie,  that  they  were  in  during  the  subse- 
quent twelve  months,  the  unfortunate  interruption 
of  the  business  of  the  country  which  occurred  in 
1857,  with  all  its  consequent  distress  and  ruin  to 
merchants  and  others,  would  have  been  avoided." 

Never  was  there  a  more  singular  substitution 
than  this  of  cause  for  effect  The  disastrous  crisis 
of  1857,  extending  as  it  did,  with  greater  or  less 
severity,  over  the  whole  commercial  world,  rendered 
the  use  of  capital  unprofitable,  and,  of  course, 
diminished    the    bank    credits   in    1858.      It    was, 
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surely,  not  the  want  of  specie  in  that  year  that  kept 
the  loans  so  low.  On  the  contrary,  capital  was  over- 
abundant. The  rate  of  interest  fell  to  below  five  per 
cent,  and  even  then  it  was  not  easy  to  find  borrow- 
ers. It  was  not  capital  that  was  withdrawn  or  anni- 
hilated; the  difficulty  was,  that  nobody  could  be 
found  to  employ  it 

The  causes  of  that  crisis,  so  severe  and  so  univer- 
sal, have  never,  so  far  as  I  know,  been  satisfactorily 
explained;  but  I  feel  persuaded  that  the  condition 
of  the  banks,  though  it  may  have  occasioned,  or 
contributed  to,  the  suspension,  had  little  or  nothing 
to  do  with  the  crisis  itself. 

I  now  come  to  the  banks  in  New  Orleans. 

Concerning  these,  Mr.  Hooper  states  that  since 
1842  they  have  been  required  by  law  to  keep  specie 
in  their  vaults  to  the  amount  of  one  third  of  their 
liabilities ;  to  keep  the  other  two  thirds  invested  in 
paper  not  having  over  ninety  days  to  run,  and  not 
renewable;  and  that  no  restraint  is  laid  on  the  in- 
vestment of  the  capital,     (p.  8.) 

They  are  not  limited,  therefore,  apparently,  by 
any  usury  law,  so  far  as  this  portion  of  their  loan  is 
concerned,  nor  does  it  seem  that  the  amount  of  their 
loan,  nor  the  amount  of  their  circulation,  nor  the  rate 
of  exchange  that  they  may  lawfully  take,  is  in  any 
way  restrained.  In  short,  they  are  very  much  less 
trammelled  by  useless  legislation  than  our  banks. 
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The  profits  of  the  banks  in  New  Orleans  are 
specified  on  page  12,  and  they  appear  to  average  at 
least  twelve  per  cent  per  annum. 

From  this  state  of  things  Mr.  Hooper  infers :  — 

"  This  law  of  Louisiana  carried  their  banks  safely 
through  the  panic  of  1857  without  distressing  the 
customers  of  the  banks ;  in  fact,  the  financial  panic 
of  1857  scarcely  affected  the  monetary  affairs  of  New 
Orleans."     (p.  9.) 

"  The  New  Orleans  banks  can,  by  the  same  gen- 
eral course  of  business,  and  with  double  the  amount 
of  specie  in  their  vaults,  accommodate  their  custom- 
ers, the  merchants  and  others,  with  a  larger  amount 
of  loans,  and  earn  much  larger  profits  for  their 
stockholders,  than  the  New  York  city  or  the  Boston 
banks."     (p,  10.) 

Are  these  inferences  just? 

In  the  first  place,  cotton,  the  great  staple  in  New 
Orleans,  nearly  escaped  the  effects  of  the  crisis,  and 
there  was,  in  consequence,  scarcely  any  panic  there 
in  1857. 

In  the  second  place,  no  just  comparison  can  be 
made  between  the  business  of  New  Orleans  and  that 
of  Boston,  so  different  in  kind  and  in  amount. 

An  example  will  show  the  fallacy  of  such  com- 
parisons. 

The  Union  Bank  of  Australia  has  a  capital  of 
£1,000,000. 
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Its  liabilities,  June  30, 1859,  were  .  .  .  £5,181,324 
Specie,  cash  balances  and  bullion,  .  .  .  1,001,550 
Loan, 4,942,745 

Semiannual  dividend,  8  per  cent. 

Ratio  of  specie  to  liabilities,  19.3  per  cent. 

Loan,  five  times  the  capital. 

Now,  in  comparing  the  banks  of  New  Orleans 
with  those  of  Boston,  Mr.  Hooper  argues  that  the 
loans  are  less  and  the  profits  less,  in  Boston,  because 
of  the  greater  specie  reserves  required  by  law  to  be 
kept  by  the  banks  in  Louisiana. 

Let  us  apply  this  style  of  reasoning  to  the  case  of 
the  Bank  of  Australia,  as  compared  with  the  same 
New  Orleans  banks.  The  impertinent  and  useless 
requisitions,  we  might  say,  of  the  Louisiana  law, 
while  they  reduce  the  accommodation  of  the  public 
in  the  ratio  of  95  to  52,  at  the  same  time  diminish 
the  profits  of  the  shareholders  as  16  to  12. 

I  beg  that  it  may  be  remembered  that  this  is  not 
my  reasoning,  but  Mr.  Hooper's. 

In  the  third  place,  twelve  per  cent  dividends  do 
not  remunerate  capital  better  in  New  Orleans  than 
eight  per  cent  in  Boston.  Probably  not  so  well. 
At  all  events,,  either  capitalists  are  not  so  desirous 
of  establishing  banks  there  as  here,  or  charters  are 
granted  with  much  more  reluctance.  From  which- 
ever cause  it  may  arise,  the  banking  capital  is  much 
less  in  proportion  to  the  business  to  be  done. 
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The  condition  of  the  banks  in  New  Orleans,  ex- 
clusive of  the  free  banks,  December  31, 1859,  was,  — 

Capital  invested  in  long  loans,        .        .        .     $18,917,600 

Short  loans, 26,000,000 

Exchange, 7,000,000 

Total, $51,917,600 

Nineteen  millions  of  capital  to  supply  a  demand  of 
fifty-two  millions. 

I  have  not  included  an  item  of  '^  distant  balances," 
of  one  and  a  half  millions,  although  Mr.  Hooper 
tells  us  (p.  11)  that  these  balances  are  usually  on 
interest. 

The  Boston  banks,  with  a  capital  of  thirty-five 
millions,  sustain  a  loan  of  only  sixty  millions.  The 
simplest  operation  in  arithmetic  will  show  that,  if 
the  Boston  banks  could  do  as  much  business  in  pro- 
portion to  their  capital  as  the  New  Orleans  banks, 
they  would  earn  about  twelve  and  a  half  per  cent 
Yet  they  have  not  the  advantage  of  six  and  a  half  to 
eight  per  cent  on  that  portion  of  their  loan  repre- 
senting the  capital,  as  have  the  banks  in  New  Orleans 
(p.  55),  nor  of  distant  and  profitable  exchange.  So 
that,  after  all,  the  figures  show,  as  might  have  been 
foreseen,  the  effect  of  the  law  of  Louisiana  in  lessen- 
ing the  profit  of  the  banks. 

To  the  Bank  of  England  Mr,  Hooper  applies,  no 
doubt  by  inadvertence,  a  standard,  the  insufficiency 
of  which  he  has  himself  distinctly  admitted. 
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"The  amount  of  specie  a  bank  holds,"  he  says 
(p.  14),  "  is  important  only  in  reference  to  the  amount 
of  its  liabilities  which  are  due  and  payable  on  de- 
mand." 

Yet  in  speaking  of  the  Bank  of  England  (p.  32, 
and  again,  p.  48)  he  compares  the  reserves  to  the 
capital,  without  giving  us  the  liabilities  of  that 
institution. 

I  will  endeavor  to  supply  the  deficiency.  The  cap- 
ital of  the  Bank  of  England  is  £14,553,000. 

Its  deposits,  January  11, 1860,  were       .        .     £  21,920,833 

Circulation,.        .        .        .  £30,002,060 

Less  issued,  but  not  employed,  8,170,740      oi  qqi  ooa 

£  43752,153 

Gold  and  bullion,  £  16,224,129,  or  about  37  per 
cent  on  the  liabilities. 

The  Bank  of  England  practically  furnishes  the 
specie  basis  for  the  monetary  and  commercial  trans- 
actions of  the  whole  kingdom,  government  as  well 
as  people ;  and  37  per  cent  on  its  liabilities  is  found 
to  be  amply  sufficient ;  yet  Mr.  Hooper  thinks  that 
50  per  cent,  if  not  absolutely  necessary,  would  not 
be  extravagant  for  New  York,  which  sustains  no 
such  relations. 

"When  the  New  York  city  banks,"  he  says  (p. 
47),  '*  are  by  law  obliged  to  keep  in  their  vaults  an 
amount  of  specie  equal  to  one  half,  or  at  least  to 
one   third,   of   their  liabilities    for   circulation   and 
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deposits,  (and  not  until  then,)  they  will  command 
unlimited  confidence  throughout  the  United  States." 

This  statement  of  the  Bank  of  England,  though 
showing  specie  reserves  a  little  higher  than  those 
required  by  law  to  be  kept  by  the  New  Orleans 
banks,  but  not  higher  than  they  actually  hold, 
scarcely  justifies  the  language:  — 

**  It  is  these  vast  amounts  of  specie,  as  they  ap- 
pear to  us,  that  give  to  the  Banks  of  England  and  of 
France  the  ability  to  sustain  an  amount  of  liabili- 
ties, and  to  furnish  to  the  people  and  to  the  govern- 
ments of  those  countries  an  amount  of  loans,  so 
much  beyond  what  our  banks  can  do."     (p.  32.) 

"When  the  specie  in  the  Bank  of  England," 
says  Mr.  Hooper  (p.  45),  "is  reduced  below 
£  10,000,000,  it  is  considered  almost  a  public 
calamity,  and,  whenever  it  occurs,  the  commerce  of 
the  whole  world  is  affected  by  it." 

This  is  perfectly  true ;  but  the  specie  bears  to  the 
liabilities,  in  that  case,  a  ratio  less  than  22.85  to 
100 ;  and  it  is  to  be  borne  in  mind  that  the  Bank 
of  England  is  the  great  repository  of  specie  for 
the  whole  kingdom;  they  are  the  first  to  sound 
the  alarm;  and  it  is  not,  therefore,  until  all  other 
sources  are  exhausted,  that  a  serious  drain  on  the 
Bank  begins. 

At  the  same  time  the  discounting  operations  of 
the  Bank  of  England  do  not  probably  represent  one 
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half  of  those  of  the  incorporated  companies  in  Lon- 
don alone. 

To  illustrate  this,  I  will  refer  to  one  example,  not 
a  selected  one,  but  the  only  one  that  I  happen  to 
have  at  hand. 

The  Bank  of  London,  with  a  capital  of  £  300,000, 
has  liabilities  to  the  amount  of  £1,599,140.  Cash 
in  hand  and  m  call  of  £202,856,  or  about  12.69 
per  cent  on  the  liabilities. 

If  the  banks  in  London  have  aggregate  liabilities 
equal  to  those  of  the  Bank  of  England,  and  specie 
reserves  proportionate  to  those  here  cited,  which,  I 
repeat,  is  not  a  selected  example,  it  is  manifest  that 
an  amount  of  coin  equal  to  one  fourth  of  the  liabil-^ 
ities  is  found  sufficient  to  sustain  the  business  of 
London. 

It  will  be  observed  that  the  liabilities  of  the  Bank 
of  London  exceed  five  times,  and  those  of  the  Bank 
of  England  three  times,  the  capital, — while  in  Mas«- 
sachusetts  they  are  practically  restricted  to  an 
amount  not  exceeding  the  capital  (all  excess  be- 
yond this  being  necessarily  in  coin).  Now  as  the 
capital  is  in  effect  a  safety  fund  for  the  creditors, 
it  is  obvious  that  the  creditors  of  a  bank  in  Boston 
have  a  much  greater  guaranty  from  eventual  los9, 
under  the  existing  laws,  than  have  those  of  the  Bank 
of  England.  And  this  would  be  true,  even  if  they 
had  no  specie  reserves  whatsoever. 
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I  have  endeavored  to  meet,  and,  I  trust,  succeeded 
in  meeting,  Mr.  Hooper's  argument  on  this  first 
point  with  entire  candor.  I  have  not,  knowingly, 
omitted  to  give  full  force  to  every  point  that  he  has 
assumed. 

I  now  pass  to  the  second  theory  on  which  I  de- 
signed to  comment,  to  wit,  that  ^Hhe  deposits,  as 
well  as  the  circulation,  of  banks,  are  mainly  created 
by  the  banks  themselves,"  —  an  opinion  on  which 
the  author  evidently  lays  great  stress,  and  to  which 
he  assigns  a  prominent  place  in  his  Preface. 

This  opinion  certainly  needs  proof 

For,  first,  as  to  circulation.  Every  man  is  con- 
scious to  himself  of  keeping  no  more  money  about 
him  than  is  required  by  his  daily  wants,  or,  if  he  is 
a  retailer,  by  the  daily  necessities  of  his  trade ;  the 
whole  circulation,  certainly  all  that  portion  of  it  on 
which  the  banks  would  venture  to  discount,  is  made 
up  of  the  aggregate  of  the  sums  so  retained.  It  is 
difficult  to  see  how  any  action  of  the  banks  can 
induce  any  man  to  increase,  materially,  the  sum 
which  he  chooses,  or  is  obliged,  thus  to  keep  in  his 
possession. 

The  same  reasoning  applies  to  the  deposits.  Ev- 
ery individual,  every  firm  or  corporation,  keeps 
habitually  a  certain  deposit,  proportioned  to  the 
daily  requisitions  of  his  or  their  business,  which  is 
not  allowed  greatly  to  increase.     Discounts  are  ob* 
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tained  to  meet  accruing  liabilities,  and  to  such  they 
are  immediately  applied.  When  money  is  scarce, 
the  deposits  usually  increase  a  little,  because  pru- 
dent men  prefer  losing  a  few  day's  interest  to  incur- 
ring the  slightest  risk  of  being  imable  to  meet  their 
liabilities.  Here  again  it  is  not  easy  to  see  how  any 
action  of  the  banks  can  materially  increase  the  sum 
of  these  deposits. 

These  truths  are  very  elementary ;  and  I  should 
deem  it  almost  impertinent  to  insist  upon  them, 
were  it  not  for  the  gravity  with  which  the  contrary 
is  urged  as  the  result  of  experience :  — 

"  One  of  the  apparent  mysteries  of  banking,"  says 
Mr.  Hooper  (p.  14),  "  that  is  not  generally  under- 
stood, is,  that  the  deposits  and  circulation  usually 
increase  or  diminish  as  the  loans  of  the  banks  in- 
crease or  diminish." 

This  is  another  curious  substitution  of  cause  for 
effect.  There  is  no  need  of  resorting  to  mystery  or 
paradox. 

<<  Nee  deus  intersit,  nisi  dignus  vindice  nodus 
Incident." 

Let  us  reverse  the  statement.  The  loans  of  the 
banks  usually  increase  or  diminish  as  the  deposits 
and  circulation  increase  or  diminish.  This  is  simple 
and  intelligible;  neither  mystical  nor  paradoxical; 
and  every  bank  manager  knows  that  it  is  the  true 
order  of  events. 
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Again,  ^'  It  is  thus  apparent  that  the  deposits,  as 
well  as  the  circulation,  are  mainly  created  by  the 
banks."     (p.  16.) 

And  yet  again,  "  The  deposits  and  the  circulation 
are  mainly  the  result  of  their  loans,  and  their  specie 
is  the  basis  on  which  their  ability  to  loan  rests." 
(p.  17.) 

Passing  over  the  looseness  of  this  last  assertion,  in 
which  the  capital  as  a  basis  of  the  loans  is  entirely 
ignored  (for  I  have  no  desire  to  avail  myself  of  acci- 
dental inaccuracies),  let  us  see  how  far  experience 
bears  out  this  theory. 

The  unanimous  assurance  of  all  the  country  bank- 
ers examined  before  successive  Parliamentary  com- 
mittees is,  in  the  words  of  one  of  them,  Mr.  FuUar- 
ton :  "  The  amount  of  their  issues  is  exclusively 
regulated  by  the  extent  of  local  dealing  and  expen- 
diture in  their  respective  districts,  fluctuating  with 
the  fluctuations  of  production  and  price ;  and  they 
neither  can  increase  their  issues  beyond  the  limits 
which  the  range  of  such  dealing  and  expenditure  pre- 
scribes, nor  diminish  them,  but  at  an  almost  equal 
certainty  of  the  vacancy  being  filled  up  from  some 
other  source." 

To  the  same  effect  Mr.  Tooke,  in  his  pamphlet  on 
the  Currency  Principle  (p.  122),  says,  "  that  it  is  not 
in  the  power  of  banks  of  issue,  including  the  Bank 
of  England,   to   make  any  direct  addition   to   the 


21 

amount  of  notes  circulating  in  their  respective  dis- 
tricts, however  disposed  they  may  be  to  do  so." 

Professor  Bowen,  Principles  of  Political  Economy 
(p.  353),  says,  "  The  amount  of  the  deposits  depends 
upon  the  number  of  the  customers  of  the  bank,  and 
upon  the  nature  and  extent  of  their  business ;  "  and 
again,  "  The  excess  of  the  circulation  over  the  specie 
reserve,  though  generally  supposed  to  be  variable,  is 
in  truth  as  much  a  fixed  quantity  as  either  of  the 
others." 

Very  much  to  the  same  efiect  is  the  statement  of 
Mr.  Latham,  deputy-governor  of  the  Bank  of  Eng- 
land, in  a  passage  quoted  by  Mr.  Hooper  (p.  43), 
although,  apparently,  without  appreciating  its  im- 
port :  — 

"  If  there  were  no  Bank  of  England,  or  no  banks 
at  all,  no  gold  and  no  silver, — for  these  are  mere 
ripples  on  the  surface,  —  the  great  stream  of  inter- 
change  might  still  roll  on,  the  same  relations  be- 
tween borrower  and  lender  might  still  exist,  and  the 
issue  of  their  transactions  be  not  very  difierent  from 
what  it  is  under  the  present  artificial  and  greatly 
overrated  arrangements." 

Surely,  if  the  business  of  the  country  would  be  not 
very  different  did  no  banks  exist,  it  cannot  be  in  the 
power  of  those  institutions,  at  their  mere  will  and 
pleasure,  materially  to  regulate  the  amount  of  that 
business. 
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One  word,  in  conclusion,  on  the  general  deduc- 
tions of  the  pamphlet.  With  the  same  inconclusive- 
ness  of  reasoning  with  which,  on  p.  24,  Mr.  Hooper 
infers  that  a  persevering  contraction  of  the  loans  in 
1859  would  have  increased  their  amount  at  the  end 
of  that  year ;  he  says  (p.  33)  that,  if  his  views  were 
carried  out,  "  the  foreign  trade  of  the  country  would 
be  made  to  encourage  and  foster  domestic  industry, 
as  it  ought,  instead  of  being,  as  much  of  it  is  now, 
to  a  great  extenti  antagonistic  to  home  industry." 

The  greatest  obstacle  to  the  development  of  domes- 
tic industry  is  admitted  to  be  excessive  importation  ; 
but  how  is  this  to  be  checked  by  the  same  measures 
that  are,  we  are  told,  to  enlarge  the  loans  1  Miracu- 
lous, truly,  must  be  that  legislation  which  makes 
money  scarce  and  plenty  at  the  same  time  in  the 
same  community! 

I  am  fully  aware  of  the  disadvantage  under  which 
I  oppose,  off-hand  and  almost  without  time  to  con- 
sult authorities,  a  writer  who  has  maturely  elabo- 
rated his  views  on  this  his  favorite  topic  of  inquiry. 
I  submit,  nevertheless,  these  reflections  to  my  fellow- 
citizens,  in  entire  confidence  that  the  truth  will 
ultimately  prevail  over  rash  though  brilliant  specu- 
lations. 
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TO 

ABIEL  A.   LOW,    ESa 
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When  Great  Britain  was  last  in  the  position  of  requiring  from 
other  nations  the  observanoe  of  a  strict  neutrality,  the  unjust  asper- 
sion was  cast  upon  your  house  of  fitting  out  a  yessel  in  the  interest  of 
her  enemy.  The  searching  investigation-— demanded  by  you— rwhich 
followed,  led  to  your  complete  vindication,  and  an  indignant  declara- 
tion by  the  merchants  of  New  York  of  their  abhorrence  of  the  crime 
against  honest  neutrality,  which  had  been  so  falsely  laid  upon  Ameri- 
can merchants. 

Now,  when  England  is  called  upon  to  perform  the  duties  of  neu- 
trality, you  become,  by  the  loss  of  your  ship,  the  Jacob  Bell^.a  prin- 
cipal sufferer  from  her  flagrant  disregard  of  international  justice  and 
honor. 

These  special  circumstances  alone,  show  an  evident  propriety  in 
inscribing  to  you  this  reading  of  law  and  history  upon  the  cases  of 
those  public  marauders,  the  Alabama  and  Florida.  But  other  con- 
siderations unite  to  prove  the  fitness  of  such  a  dedication :  and  among 
them  may  be  enumerated  that  eminent  enterprise  which  has  made 
your  name  the  synonym  of  honor  in  the  four  quarters  of  the  globe ; 
your  unflinching  and  self-sacrificing  patriotism  in  these  days  of  trial ; 
your  public  'and  intelligent  advocacy  of  right  principles  and  right 
practice  toward  other  nations  under  the  iiritating  and  embarrassing 
circumstances  of  the  time  ;  and,  above  aU,  that  universal  judgment  of 
the  community  in  which  you.  live,  by  which  is  conceded  to  you  a  union 
of  public  and  private  virtues  fully  entitling  you  to  the  high  place 
jou  hold  in  men's  esteem. 

The  public  voice  will  cordially  endorse  the  truth  of  these  observa- 
tions, and  admit  their  force  as  a  justification  for  joining  your  name 
to  this  effort  to  direct  popular  attention  to  those  serious  complications, 
now  arising  from  the  course  of  conduct  towards  thi&  nation  which 
Great  Britain  has  chosen  to  adopt. 

With  great  respect,  I  am 

Your  obedient  servant, 

GROSVENOR  P.  LOWREY. 

New  YoBKy  March  14,  1868. 
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DuBiKa  the  past  twelve  mouths,  nTunerons  and  notorious 
acts,  in  breach  of  those  obligations  of  neutraUty  which  are 
due  from  a  friendly  nation  to  another  engaged  in  war,  have 
been  perpetrated  against  us  by  the  British  government  and 
people.  The  action  of  our  government  touching  these  grave 
matters  has  been  &rbearing,  although  firm,  and  in  aU  re- 
spects admirable,  in  contrast  with  the  action  and  language  of 
England  herself  in  former  times,  under  circumstances  differ- 
ing from  the  present  only  in  the  respect  that,  fromHhe  char- 
acter of  this  war,  our  claim  to  the  observance  of  strict 
neutrality  i^  stronger  than  hers  has,  or  could  ever  have 
been.  The  public  journals  of  England  announce  that,  far 
from  a,ny  cessation  of  this  evil  industry,  the  arming  and 
equipping  of  vessels  to  cruise  against  our  commerce  is  going 
on  with  increased  energy,  and  with  such  lack  of  disguise  that 
we  are  forced  to  consider  the  councils  of  that  country  as  want- 
ing in  capacity  or  good  faith.  But  little  knowledge  of  inter- 
national history  is  requisite  to  decide  upon  which  horn  of  the 
dilemma  to  locate  the  probability. 

Under  such  a  state  of  facts,  it  is  time  that  the  people  at 
large  were  led  to  consider,  in  the  light  of  history  and  law,  the 
exact  character  and  limitation  of  their  rights  in  such  cases. 

That  code  which,  under  the  general  name  of  the  Laws  of 
Nations,  is  admitted  to  (?^ntrol  the  conduct  of  states  toward 
each  other,  ought  to  be,  and,  as  defined  by  the  publicists,  is^ 
founded  upon  the  most  elevated  considerations  of  morals,  jus- 
tice, equity,  and  convenience.  In  this  dignified  system,  un- 
der which  nations  act  in  view  of  all  the  world,  it  is  the  sub- 
stance, rather  than  the  form  of  things,  which  is  regarded ; 
and  those  small  technicalities  which,  in  municipal  systems, 
often  impede  the  course  of  justice,  are  rightly  disregarded. 

The  relation  of  neutrality  which  arises  under  the  law  of 
nations  is  declared  by  Phillimore,  the  latest  and  best  English 
writer  upon  international  law,  to  consist  in  two  principal  cir- 
conistances : 
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/ 1.  Entire  abstinence  from  any  participation  in  the  war. 

2.  Impartiality  of  conduct  toward  both  belligerents. 

» 

These  obligations  are  frequently  strengthened,  and  made 
obligatoiy  upon  all  persons  resident  within  the  territorial  ju- 
risdiction of  a  nation,  hy,  first ,  treaties  ;  and,  second^  enact- 
ments of  the  local  legislature,  or  whatever,  in  each  case,  cor- 
responds to  such  a  body.  As  between  this  nation  and  Great 
Britain,  the  right  and  duty  of  neutrality  rest*  upon  intema- 

.  tional  law  and  the  statutes  o^  the  respective  countries.  We 
have,  on  our  part,  endeavored  to  provide  for  the  prevention 
or  punishment  of  unneutral  acts,  by  either  citizens  or  stran- 
gers, while  among  us,  through  acts  of  Congress  of  1794,  l8l8, 

^  and  1838.  Great  Britain  has  undertaken  to  accomplish  the 
same  end  by  act  of  Parliament,  59  Geo.  III.,  c.  69.*  A  re- 
view of  the  action  and  demands  of  each  government,  in  cases 
• i — 

*  The  foUomng   are  extracts  from  the  act  of  59  Geo.  III.,    commonly  called  the 
Foreign  Enlistment  Act : 

**^BC.  7.  And  be  it  further  enacted,  that  if  any  person  within  any  part  of  the  United 
Kingdom,  or  in  ahy  part  of  his  majesty's  dominions  beyond  the  seas,  shall,  without  the 
leave  ana  license  of  nis  maje'^ty,  for  that  purpose  first  nad  and  obtained,  as  aforesaid, 
equip,  furnish,  tit  out,  or  arm,  or  procure  to  lie  equipped,  furnished,  fitted  out,  or  armed, 
or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping,  furnishing,  fitting  out, 
or  arming  of  any 'ship  or  vessel,  with  intent^  or  in  order  that  such  ship  or  vessel  sluill  be 
employed  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign 
colony,  province,  or  part  of  any  province,  or  people,  or  of  any  person  or  persons,  exercis- 
ing or  assuming  to  exercise  any  powers  of  government  in  or  over  any  foreign  state, 
colony,  province,  or  part  of  any  province^  or  people,  as  a  transport,  or  storeship,  or  with 
intent  to  cruise  or  commit^  hostilities  agamst  any  prince,  state,  or  potentate,  or  against 
the  subjects  or  citizens  of  any  prince,  state,  or  potentate,  or  against  the  persons  exei^ 
dsing  or  assuming  to  exercise  the  powers  of  government  in  any  colon}',  province,  or 
part  of  any  province,  or  country,  or  against  the  inhabitants  of  any  foreign  colony,  proT- 
mce,  or  part  of  any  province  or  country  with  whom  his  majesty  shall  not  then  he  at 
war;  or  shall  witfiin  the  United  Kingdom  or  any  of  his  majesty's  dominions,  or  in  any 
settlement,  colony,  territory',  island,  or  place  belonging  or  subject  to  his  majesty,  issue 
or  deliver  anv  commission  for  any  ship  or  vessel,  to  the  intent  that  such  ^hip  or  vessel 
•hall  Ije  employed  as  aforesaid,  every  such  person  so  oflTeuding  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  upon  any  information  or  indict- 
ment, be  punished  by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion  of  t^e 
court  in  which  such  offender  shall  be  convicted ;  and  every  such  ship  or  vessel,  with  the 
tackle,  apparel, }and  furniture,  together  with  all  the  materials,  arms,  ammunition,  and 
stores,  which  may  belong  to  or  be  on  board  of  any  such  ship  or  vessel^  shall  be  forfeit- 
ed ;  and  it  shall*  be  lawful  for  any  officer  of  his  majesty's  customs  or  excise,  or  any 
officer  of  his  majesty's  navy,  wno  is  l)y  law  empowered  to  make  seizures  for  any 
forfeiture  incurred  under  any  of  the  laws  of  customs  or  excise^  or  the  laws  of  trade 
or  navigation,  to  seize  such  ships  and  vessels  as  aforesaid,  and  m  snch  places  and  in 
such  manner   in  which   the  officers  of  his  majeiit^^'s   customs  or  excise  and    the 
officers  of  his  majesty's  navy  are  empowered  respectively  to  make  seizures  under  the 
laws  of  customs  and  excise,  or  under  the  laws  of  trade  and  navigation  ;  and  that  every 
such  ship  and  vessel  with  the  tackle,  apparel,  and  furniture,  together  with  all  the  ma- 
terials, arms,  ammunition  and  stores,  wtiich  may  belong  to  or  be  on  board  of  such  ship 
or  vessel,  may  lie  prosecuted  and  condemned  in  tne  like  manner,  and  in  such  courts  as 
■hips  or  vessels  may  be  prosecuted  and  condemned  for  any  breach  of  the  laws  made  for 
the  protection  of  the  revenues,  customs,  and  excise,  or  of  the  laws  of  trade  and 
navigation. 
**Sbc.  8.  And  be  it  farther  enacted,  that  if  any  person  in  any  part  of  the  United 
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of  infraction  of  nentral  rights  in  times  past,  will  be  impor- 
tant, for  the  purpose  of  ascertaining  wTiat,  precisely,  is  the 
law  of  nations  upon  this  point ;  but  that  must  be  postponed 
for  a  statement  of  some  of  the  facts  of  which  we  now  complain. 

Upon  the  breaking  out  of  the  rebellion,  the  British  govern- 
ment made  haste  .to  concede  belligerent  rights  to  the  insur- 
fmts,  and  to  declare  its  intention  to  observe  strict  neutrality, 
he  state  of  English  law  was  such  that  this  proclamation  was 
entirely  uncalled  for,  as  it  could  neither  increase  nor  decrease 
legal  obligations  or  penalties ;  and  its  only  effect  was  to  guar- 
antee to  adventurers,  who  might  wish  to  enlist  with  the  re- 
bellion, that  they  should  thereby  undergo  no  greater  risks 
than  the  ordinarv  chances  of  regular  war.  The  promulgation 
of  the  first  proposition  was  generally  taken  to  be,  and  per- 
haps was,  intended  to  relieve  such  persons  from  the  character 
and  ugly  responsibility  of  pirates  and  freebooters.  It  be- 
came, in  fact,  an  invitation,  as  it  did  not,  on  the  other  hand, 
enjoin  vigilance  upon  officials  or  threaten  punishment  to  of- 
fenders. Under  this  encouragement,  the  business  of  ship- 
building for  the  South  commenced,  and  went  <jn  with  a  rapid- 
ity which  was  surprising  to  those  who  had  forgotten  that 
Manchester  and  Sheffield  furnished  supplies  to  maintain  the 
Sepoy  rebellion.  The  two  princij)al  cases  are  those  of  the 
war-steamers  Oreto  and  Alabama.  In  February,  1862,  it 
was  notorious  at  Liverpool  that  the  Oreto  (^now  called  the 
Florida),  a  newly-launched  war-steamer,  was  intended  for  the 
Confederate  service ;  and  the  American  minister,  Mr.  Ad- 
ams, wrote  to  Lord  KusseH  (Diplomatic  Correspondence  for 
1862),  notifying  him  of  the  character  of  the  vessel ;  upon 
which  the  customs  officer  of  that  port  was  directed  to  inves- 

Kingdom  of  Great  Britain  and  Ireland,  or  in  any  part  of  his  majesty's  dominions  beyond 
the  seas,  without  the  leave  and  license  of  his  majesty  for  that  purpose  iirst  had  ana  ob- 
tainedj  as  i^oresaid,  shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by 
changing  those  on  board  for  other  guns,  or  by  the  addition  of  any  equipment  for  war, 
increase  or  augment^  or  procure  to  be  increased  or  augmented,  or  shall  Le  knowingly 
concerned  in  increasing  or  augmenting  the  warlike  force  of  any  shi]^  or  vessel  of  war, 
or  cnilser,  or  other  armed  vessel,  which,  at  the  time  of  her  arrival  m  any  part  of  the 
United  Kingdom,  or  any  of  his  majesty's  dominions  was  a  ship-of-war,  cruiser,  or  armed 
T«ssel  in  t^e  service  of  any  foreign  prmce,  state,  or  potentate,  or  of  an^  person  or  per- 
Mums  exercising  or  assuming  to  exercise  any  powers  of  government  in,  or  over  any 
coloay,  province,  or  part  of  any  province,  or  .people,  belonging  to  the  subjects  of  any 
radi  prince,  state,  or  potentate,  or  to  the  inhaoitants  of  any  colony,  province,  or  pmrt  of 
any  province,  or  country,  under  the  control  of  any  person  or  persons  so  exercising  or 
assuming  to  exercise  the  powers  of  government,  ever^  such  person  so  offending  shall 
be  deem^  guiltv  of  a  misdemeanor,  and  shall,  upon  being  convicted  thereof,  upon  any 
information  or  indictment,  be  punif<hed  by  fine  or  imprisonment,  or  either  of  them,  at 
the  discretion  of  the  court  before  which  such  offender  shall  be^convicted.'* 
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tigate  the  matter.  This  zealous  official  proceeded  to  make 
inquiries  of  the  builders,  who  informed  him  that  the  vessel 
was  owned  by  Fawcett^  Preston  &  Co.,  of  Liverpool,  and  that 
they  (the  builders)  believed  she  was  destined  for  Palermo- 
stating,  as  the  ground  of  this  belief,  that  "  they  had  been  re- 
quested to  name  a  master  to  take  her  to  that  port/'  No  in- 
quiry appears  to  have  been  iqad^  tff  the  owners  or  other  per- 
sons, and  the  collector  reported  that  the  Oreto  was,  without 
doubt,  bound  on  a  legitimate  voyage.  Upon  further  repre- 
sentations by  Mr.  Adai]M|7a«r examination  was  made  of  her, 
when  her  crew  was  found  to  consist  of  fifty-two  Englishmen 
and  one  American,  and  her  cargo  of  one  hundred  and  seventy- 
three  tons  of  arms,  ftr  Palermo  and  Jamaica,  These  suspi- 
cious circumstanc|)i,  together  Mi;ith  thQ  universal  public  ru- 
mor as  to  her  real  destination,  .were  disregarded,  and  she  was 
Sermitted  to  sail.  Her  first  port  was  Nassau,  in  New  Provi- 
ence,  a  British  colonial  poK  At  this  place  her  real  char- 
acter was  well  known  and  09  longer  domed.  Upon  demand 
of  the  American  consul,  some  sham  proceedings  were  taken 
against  her  by  the  English  local  authorities,  but  she  was  de- 
tained only  lon^  enough  for  her  new  commander  to  reach  her, 
and  then  allowed  to  continue  her  piratical  voyage.  Her 
career  since  that  time  is  fresh  in  the  memory  of  every  man, 
and  need  not  be  recapitulated.  Her  latest  exploit  is  the 
burning  of  the  ship  Jacob  BelL  Mr.  Adams  writes  (March 
7,  Dip.  Cor.  1862) : 

"  The  nominal  destination  of  the  Oreto  for  Sicily  is  the  only  advan- 
tage which  appears  to  have  been  derived  from  my  attempt  to  procure 
the  interference  of  the  government  to  stop  her  departure.'' 

The  only  apology  for  such  dereliction  was.  "  a  polite  expres- 
sion''  by  Lord  Russell  "  of  regret ;"  but  "he  did  not  see  how 
her  majesty's  government  could  change  its  position."  '  (Mr. 
Adams  to  Mr.  Seward,  April  16,  1862.) 

In  the  next  case,  that  of  the  Alabama,  this  excuse  (bad  in 
itself),  that  the  American  minister  did  not  furnish  sufficient 
proof  to  justify  interference  by  the  government,  is  wholly 
wanting.  On  the  23d  of  June,  1862,  Mr.  Adams  wrote  to 
Lord  Bussell,  informing  him  that  the  Oreto  had  gone  to  Nas- 
sau, and  that  another  and  more  formidable  war-steamer  was 
nearly  ready  to  follow  her.     Said  he  : 

*'This  vessel  has  been  Imilt  and  launched  from  the  dockyard  of  per* 
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SDns,  one  of  whom  is  now  sitting  aa  a  member  of  the  House  of  Com- 
mons, and  is  fitting  out  for  the  especial  and  manifest  purpora  of  car- 
rying on  hostilities  at  sea.  It  is  about  to  be  commanded  by  one  of 
die  insurgent  agents,  the  same  who  sailed  in  the  Oreio,  The  parties  en- 
gaged in  the  enterprise  are  persons  well  known  at  Liverpool  to  be 
agents  and  officers  of  the  insui^ents  in  the  United  States,  the  nature 
and  extent  of  /virhose  labors  are  well  explained  in  the  copy  of  an  in- 
ter(!epted  letter,  which  I  received  from  my  government,  and  had  the 
honor  to  place  in  your  lordship's  hands  a  few  days  ago."  (Diplom. 
Corr.  128.) 

On  the  25th,  Lord  Bussell  replied^  stating  that  he  had, 
without  loss  of  time,  referred  the  matter  to  the  proper  de- 
partment. On  the  1st  of  July,  the  persons  to  whom  the  mat- 
ter was  thus  referred  reported  that  the  fitting  out  of  this 
vessel  had  not  escaped  the  attention  of  her  majesty's  revenue 
officers,  and  that,  pursuant  to  directions,  they  had  made  in- 
quiries of  the  builders,  who  did  not  deny  that  she  is  built  for 
a  foreign  government,  but  "  do  not  appear  disposed  to  an^ 
swer  any  questions  as  to  her  destination  when  she  leaves 
Liverpcol."  The  government  are  not  shown  to  have  taken 
any  offence  at  this  trifling,  but,  on  the  contrary,  declined  to 
interfere  until  further  proof  should  be  presented.  This  de- 
mand was  not  difficult  to  be  complied  with,  for  within  a  few 
days  affidavits  were  produced  to  the  Board  of  Customs,  upon 
which  the  opinion  of  Mr.  Collier,  an  eminent  English  law- 
yer, was  first  taken,  who  replied : 

^  It  appeals  difficult  to  make  out  a  stronger  case  of  infringement  of 
the  Foreign  Enlistment  Act^  which,  if  not  enforced  on  this  occasion,  is 
little  better  than  a  dead  letter.*'     (Diplom.  Corr.  152.) 

A  further  delay  was  caused  by  the  rejection  of  these  affi- 
davits on  account  of  some  technical  defect  in  form  ;  but  at 
last  every  captious  objection  being  exhausted,  copies  of  the 
perfected  afiidavits  were,  on  the  23d  of  July,  sent  to  Lord 
Kussell ;  but  no  action  being  taken,  the  Alabama  went  to 
sea  at  her  leisure  on  the  29th.  The  flagrant  delinquency 
of  the  government  is  admitted  by  Lord  Bussell  on  the  31st, 
in  a  conversation  with  Mr.  Adams,  at  which  time  he  stated 
that  the  delay  of  the  government  ^^  had  been  caused  by  the 
development  of  a  sudden  malady  in  Sir  John  D,  Harding y 
the  queen's  advocate,  totally  incapacitating  him  for  the 
tr€nsaction  of  business.  This  made  it  necessary  to  call  in 
otaer  parties,  whose  opinion  had  at  last  been  for  a  detention 
of  the  gunboaty  but  before  the  order  got  down  to  Liverpool 
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she  was  gone,**  It  is  not  pretended  that  any  expedition  was 
used  by  the  parties  who  came  to  the  rescue  of  the  govern- 
ment when  Sir  John  D.  Harding's  "  malady''  assumed  interna- 
tional importance,  or  that  any  attempt  was  made  to  delay 
the  gunboat  temporarily,  until  a  decision  could  be  arrived 
at ;  or  that  the  telegraph  or  any  extra-expeditious  means  of 
communication  with  Liverpool  was  made  use  of  when  this 
decision  was  "at  last"  obtained.^ 

It  should  be  stated,. in  justice  to  Earl  Bussell,  however, 
that  he  declared  his  intention  to  send  to  Nassau  to  have  the 
vessel  intercepted  ;  but  in  that  connection  let  it  also  be  re- 
membered that  he  did  not  send  ;  or  at  least  that  he  did  not 
send  to  the  British  squadron  to  seize  her  elsewhere  in  that 
neighborhood,  and  that  the  Alabama  has  avoided  that  point 
with  as  much  shrewdness  as  if  her  captain  were  possessed 
in  advance  of  the  intention  of  the  British  cabinet ;  that, 
although  she  has  been  cruising  in  British  West  Indian  waters 
for  months,  and  has  been  for  six  days  of  the  latter  portion 
of  the  time  lying  in  the  British  port  of  Kingston,  to  be  re- 
fitted, no  attempt  has  been  made  to  seize  or  detain  her,  and 
that  no  prosecutions  have  been  instituted  against  any  of  the 
many  parties  in  England  who  infringed  the  Foreign  Enlist- 
ment Act  and  the  law  of  nations  by  conniving  at  her  escape 
and  perfecting  her  armament  afterwards  in  Terceira-f 

*  It  may  be  remarked  in  poAsin^C)  as  a  fair  illustration  of  the  fact,  that  a  change 
in  Lord  Kussell's  stand-point  of  observation  sometimes  affects  a  change  in  his  views 
of  a  subject ;  that  while  Great  Britain  was  thus  violating  every  legal,  moral,  and 
honorable  obligation  to  us,  she  was  insisting  with  pertinacity  and  almost  imperiousness 
against  those  wholesome  rest-rictions  on  trade  between  New  York  acd  Nassau,  which 
the  collector  of  this  port  found  it  necessary  to  adopt  in  order  to  prevent  the  sending  <tf 
supplies  to  the  rebels  TDip.  Corr.,  145,  304),  and  that  the  inadvertent  act  of  a  prize- 
master,  the  ludicrous  cnaracter  of  which  the  following  note  will  explain,  was  magnified 
into  an  insult  to  the  English  nation,  fit  to  become  a  subject  for  diplomatic  correspond- 
ence (Dip.  Cor.  244). 

*Nkw  York.  Jan,  8, 1862, 

**  Sir  ; — I  received  your  order  to-day,  stating  for  me  to  make  a  written  statement 
'*  and  explain  the  reason  for  hoisting  the  English  flag  under  the  American  Commcdore; 
''not  being  acquainted  with  the  custom  of  bringing  in  prizes,  I  vras  under  the  im- 
''pression  that  I  was  right.  My  intention  was  to  do  right,  but  it  was  not  done  for 
'*any  bad  purpose  or  intention  to  insult  the  English  flag  in  any  way  whatever.  I  was 
"  wrong  for  so  doing,  and  truly  hope  the  department  will  forgive  me. 

"JOHN  BAKEB. 

"  Ac<»«^  MaAar,  U.  8,  N, 
Commodore  Padloino.' 

It  appears  bv  a  letter  from  Commodore  Wilkes  to  the  Secretary  of  the  Navy  (Dip. 
Cor.,  p.  229),  that  the  British  gun-boat  Bull  Dog  knowingly  gave  passage  to  reli^  nayal 
officers,  on  their  way  to  England  to  take  charge  of  the  AlaBama  and  other  vessels  of  her 
character. 

f  As  these  sheets  are  going  to  press,  I  have  received,  through  the  courtesy  of  Mr. 
Grant,  librarian  of  the  Mercantile  Library,  a  pamphlet  just  published  in  Lonilon,  fOr 
titled,  "The  Alabama,"  from  which  the  following  extract  is  made: 

"  The  t290,'  OS  she  was  then  called,  sailed,  as  we  have  seen,  from  Liverpool  on  the 
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Having  seen  by  this  Qtatetneat  what  the  British  govern- 
ment failed  to  do,  let  us  inquire  what  it  ought  to  have 
done.      And   since  this  country  and  England  are  bound 

S9th  of  July,  without  register  or  clearance,  under  the  command  of  Batcher,  an  Eng- 
lish rabject^  who  had  been  referred  to  in  the  deposition  of  Psssmore.  She  picked  up  an 
additional  fifty  men  off  Point  Ljnass,  and  proceeded  to  Terceira  in  the  Azores,  where  she 
anchored  in  the  Portuguese  waters ;  there  she  was  shortly  joined  by  a  barque,  the  *  Agrip- 
pina,  ^  which  had  sailed  from  the  Thames  with  the  greater  portion  of  the  privateer's  guns 
and  stores  on  board.  The  baraue  discharged  her  cargo  into  the  *290/  which  was 
still  flying  the  British  ensign,  ana  when  the  Portuguese  authorities  interposed,  the  per- 
MMi  Butcher,  it  is  alleged,  represented  his  vessel  to  be  English,  aiding  the  English 
barque,  which  he  said  was  sinking.  Another  vessel  shortly  airived  from  Liverpool,  the 
steamer  *  Bahama' (which  was  at  first  believed  to  be  the  U.S.  steamer,  ^Tuscarora,' 
causing  some  commotion  on  boanT),  conveying  the  confederate  officer  Captain  Semmea, 
with  Bullock,  and  fifty  additional  men,  and  stor^  for  the  privateer.  Tne  Portuguese 
authorities  then  ordered  all  three  vessels  off,  but  they  merely  went  to  a  secluded  part 
of  the  coast,  and  completed  the  transhipment  of  the  stores.  The  *  Bahama '  cleared 
from  Liverpool  on  the  twelfth  of  August,  having  on  board  nineteen  cases  containing 
gnna,  gun-carriages,  shot,  rammers,  &c..  shipped  by  a  firm  of  engineers  and  ironfound- 
ers  of  Liverpool.  These  cases  were  prolessedly  shipped  for  Nassau.  After  the  transfer 
of  the  cargo  had  been  concluded  Semmes  took  command,  ran  up  the  Confederate  flag 
to  the  mast-head,  and  christened  the  new  steamer  the  *  Alabama.'  Reread  to  the 
crew  his  commission  from  Jefferson  Davis,  as  captain,  and  then  made  a  speech,  in 
which  he  explained  the  kind  of  warfare  he  proposed  to  wage,. and  called  for  volunteers. 
One  hundred  and  ten  of  those  on  board  consented,  and  forty  refused,  returning  in  the 
'  Bahama '  to  Liverpool.  Of  those  who  remained,  it  is  stated,  in  a  recently  published 
letter  from  a  Mr.  Underbill,  dated  St.  Thomas,  West  Indies,  and  which  pnifesses 
to  give  a  nanrative  taken  down  from  the  lips  of  the  boatswain  of  the  *  Alabama,' 
during  her  pas.<)age  fh>m  Liverpool  to  the  Azores,  that  the  most  part  belonged  to  the 
English  Naval  Reserve,  all  tramed  gunners,  and  that  the  crew  receive  from  the  Con- 
federate government  half  the  value  of  every  American  ship  and  cargo  destroyed.  The 
*  Bahama '  took  out  gold  to  pay  the  crew,  and  after  transferring  her  cargo  returned  with 
the  barque  to  England^  while  the  privateer  set  out  on  its  mission  of  destruction." 

The  general  bad  faith,  or,  at  the  Tery  least,  criminal  apathy  of  the  British  govern- 
ment in  this  matter,  was  so  great  as  to  draw  from  Mr.  Adams  this  indignant  declara- 
tion (Letter  to  Mr.  Seward,  Dip.  Cor.  219)  :  **  It  is  very  manifest  that  no  disposition 
exists  here  to  apply  the  powers  of  the  government  to  the  investigation  of  the  acts  com- 
plained of,  flagrant  as  they  are,  or  to  the  prosecution  of  offenders."  Upon  the  part  of 
Lord  Russell,  the  correspondence  is  exceeoingly  ingenious  in  ddvising  reasons  for  post- 
poning the  consideration  of,  or  refusing  to  grant  the  demands  of  the  American  Minister. 
On  the  4th  of  Sept.  (Dip.  Cor.  200),  Mr.  Adams,  in  writing  to  Lord  Russell  on  the  subject 
of  the  escape  of  tne  Alabama,  July  29,  was  compelled  to  complain  thus :  ^  *  I  have  not  yet 
received  any  reply  in  writing  to  my  several  notes  and  representations  I  have  had  the 
honor  to  submit  to  her  majesty's  goVemment  touching  this  flagrant  case."  The  answer 
to  this  was  at  last  received  on  the  22d,  and  consisted  of  excuses,  among  which  Sir  John 
D.  Harding's  '* malady"  does  not  appear.  One  may  benevolently  hope  that  Sir  John  D. 
Harding  was  able  to  forget  it  as  easily  as  Lord  John  Russell.  Let  the  reader  contrast 
the  churlish  temper  of  the  following  letter,  which  is  a  fair  specimen  of  Lord  Russell's 
ttyle,  with  the  earnest,  open,  and  liberal  language  of  this  government,  as  it  will  be 
hereinafter  shown. 

'  "  FoanoK  Omos,  Oct.  16, 1S62. 

**  SXB  t — I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  9th  lust.,  enclosing  a 
to^  of  an  int-ercepted  letttv  which  you  h&d  recsived  from  the  United  Static  government,  being 
the  farther  evidence  with  regard  to  the  gnn-boat  *■*'  290  ;*'  .  .  .  .  and  with  reference  to  yoor 
obacarvations  with  regard  to  the  tofringeraent  of  the  Foreign  Enlistment  Act,  I  have  to  remarlc,  that 
it  ia  true  that  the  Foreign  Ehliatment  Act,  or  any  other  act  for  the  same  purpose,  can  be  evaded  by 
very  subtle  conb'ivances ;  but  her  majesty's  government  cannot  on  that  aoooiut  go  beyond  the 
letUr  of  the  existing  law."    (Dip.  Cor.  223.) 

Perhaps  Lord  Russell  means  that  to  decide  in  time  is  to  go  beyond  the  letter  of  the 
law ;  for  it  is  of  the  failure  to  do  that  that  Mr.  Adams  complains.  The  decision^  as^  it 
was  **  at  last"  given,  was  entirelv  satisfactory,  and  had  it  l^n  made  known  bf/ure  in- 
stead of  ajyer  the  departure  of  the  **290,"  the  "  letter"  of  the  law.  as  Lord  Russell  un- 
detstands  it,  nught  nave  been  a  little  shattered,  but  the  tpirit  ot  the  law,  wiiich  now 
lies  wickedly  violated,  would  have  been  preserved. 
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to  each  otlier  in  mutual  obligations  of  neutrality,  arising 
from  the  same  general  law  of  nations,  and  from  legislative 
enactments  almost  entirely  similar^  it  is  fair  to  show,  first, 
how  we  conducted  ourselves  toward  her  at  a  time  when  our 
present  positions  were  reversed. 

America  had  scarcely  taken  upon  herself  the  habitudes  of 

a  nation  before  she  was  called  to  perform  her  international 

obligations  of  neutrality.     The  circumstances  involved  great 

embarrassment.     One  belligerent  was  our  friend,  benefactor, 

\  land  sister  republic,  France  ;  the  other  was  our  enemy  and 

'late  tyrant,  England.  We  were  weak  and  but  poorly  pre- 
pared to  resist  the  importunities  of  our  friend,  to  whom  we 
owed  so  large  a.  debt  of  gratitude.  We  were  also  entangled 
by  treaty  stipulations  with  her,  under  which  she  enjoyed 
certain  privileges  in  our  waters  to  the  exclusion  of  Eng- 
land ;  and  this  again,  together  with  a  strong  public  sympa- 
thy for  her,  caused  President  Washington  and  his  ad- 
visers great  difficulty  in  securing  for  England  an  impartial 
observance  of  neutrality  in  the  matters  not  touched  by  the 

Jtreaty. 

Yet,  notwithstanding  all  this.  President  Washington,  in 
the  inaugural  speech  of  his  second  term,  proceeded  to  de- 
clare a  strict  rule  of  neutrality,  under  the  law  of  nations, 
which  has  been  faithfully  observed  to  this  day.  (Speech  to 
Congress,  American  State  Papers.  Foreign  Belations,  vol. 
1,  p.  21.)  On  the  22d  of  April,  1793,  he  issued  his  procla- 
mation containing  these  words  : 

"  /  have  given  instructions  to  those  officers  to  whom  it  belongs,  to 
cause  prosecutions  to  he  instituted  against  all  persons  who  shall,  within  the 
cognizance  of  the  courts  of  the  United  States,  violate  the  law  of  nations 
[we  had  no  statute  at  tliat  time]  with  respect  to  the  powers  at  war, 

or  any  of  them."     (Ibid.,  140.) 

• 

This  was  followed  by  written  instructions  from  Alexander 
Hamilton,  Secretary  of  the  Treasury,  to  the  collectors  of  the 
customs,  requiring  "  the  greatest  vigilance,  care,  activity, 
and  impartiality,"  in  searching  for  and  discovering  any  at- 
tempt to  fit  out  vessels  and  expeditions,  or  send  men,  to  the 
aid  of  either  party  (ibid.  140)  ;  and  so  strict  were  these  re- 
quirements that  Thomas  Jefferson,  Secretary  of  State,  the 
great  champion  of  neutrality,  was  compelled  to  denounce 
them  as  "  setting  up  a  system  of  espionage  destructive  to  the 
peace  of  society."  (Jeff.  Works,  vol.  9,  556  ;  3  ib.  556.) 
While  Mr.  Jefferson  declared  in  Cabinet  Covncil  (9  Jeff. 
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W.  154),  "  It  is  inconsfatent  for  a  nation  which  has  been  pa- 
tiently bearing  for  ten  years  the  grossest  insults  and  injuries 
from  their  late  enemies,  to  rise  at  a  feather  against  their 
friends  and  benefactors ;  and  at  a  moment,  too,  when  cir- 
cumstances have  kindled  the  most  ardent  affections  of  the 
two  people  towards  each  other  ;"  he  still  wrote  to  the  French 
representative,  M.  Temant,  demanding  the  cessation  of  the 
fitting  out  of  certain  privateers  in  Charleston  (3  Jeff.  561)  ; 
and  to  his  successor,  Citizen  Genet  (whom  we  afterwards 
sent  home  for  endeavoring  to  make  use  of  our  harbors  for 
such  illegal  purposes),  "  The  fitting  out  of  armed  vessels 
against  nations  with  whom  we  are  at  peace  "  is  "  instrumen- 
tal to  the  annoyance  of  those  nations,  and  thereby  tends  to 
compromit  their  peace,"  and  "  it  is  the  duty  of  a  neutral  na- 
tion to  prohibit  such  acts  as  would,  injure  one  of  the  warring 
parties."    (Ibid.  571.) 

One  of  the  first  cases  demanding  action  by  the  government 
was  that  of  the  Little  Sarah.  Upon  the  suggestion  by  Mr. 
Hammond,  the  British  representative,  that  she  was  being 
fitted  as  a  French  privateer,  she  was  seized,  and  being  found 
to  contain  a  suspicious  armament,  was  prevented  from  sail- 
ing. About  the  same  time  the  British  ship  Grange  was 
taken  in  American  waters  by  the  French  war  vessel  TEmbus- 
cade.  The  act  was  considered  a  breach  of  our  sovereignty, 
and  the  prize  seized  and  restored  to  her  British  owners.  Nu- 
merous prizes  were,  on  proof  that  the  capturing  vessels  had 
been  fitted  out  in  the  United  States,  restored  to  their  own- 
ers. The  government  did  not  wait  for  action  by  the. British 
representative,  but  held  its  own  officers  to  the  duty  of  vigi- 
lance. The  governors  of  the  states  were  frequently  called 
upon  to  arrest  vessels  about  departing  (Hamilton's  W.,  voL 
2,  463).    In  one  case  we  find  this  language  used : 

"  The  case  in  qaestion  is  that  of  a  vessel  armed,  equipped,  and 
jnannedy  in  a  port  of  the  United  States  for  the  purpose  of  committing 
hostilities  on  a  ndtion  at  peace  with  us. 

^'  As  gcim  as  it  was  perceived  that  such  enterprises  would  be  cUtemptedf 
orders  to  prevent  them  were  despatched  to  all  the  states  and  ports  of  the 
Union.  In  consequence  of  these  the  governor  of  New  York,  receiv- 
ing information  that  a  sloop  heretofore  called  the  Folly,  now  the  Re- 
publican, was  fitting,  armings  and  manning,  to  cruise  against  a  nation 
with  whom  we  were  at  peace,  seized  the  vessel." 

• 

The  President,  being  apprized,  ordered  her  and  the  per- 
sons engaged  to  be  delivered  over  to  the  tribunals  for  pun- 
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iflhment.  (3  JeflF.  W.  386.)  Such  seizures  were  frequently 
made,  the  government  entering  into  it  as  a  matter  of  honor, 
not  appearing  to  suppose  that  its  duty  would  be  performed 
by  sittmg  coldly  by  until  the  British  minister  under  all  the 
embarrassments  of  being  a  stranger,  should  produce  irrefrag- 
able proof  of  infractions  of  its  own  laws,  (jen,  Washington 
seems  to  have  considered  it  a  shameful  and  humiliating  ex- 
cuse for  a  government  to  plead  that  it  "is  ignorant  of  what 
is  carried  on  daily  and  repeatedly  in  its  own  country."  It  was 
impossible,  however,  witn  our  limited  navy,  to  prevent  entire- 
ly such  expeditions,  and  at  last,  at  the  risk  of  a  war  with 
our  friend,  it  was  resolved  in  Cabinet  Council,  on  the  15th 
of  August,  1793,  "  That  the  Mmister  of  the  French  Repub- 
lic be  informed  that  the  President  considers  the  United  States 
as  bound  by  positive  assurances  given  in  conformity  to  the 
laws  of  neutrality,  to  effectuate  the  restoration  of,  or  make 
compensation  for  prizes  which  shall  have  been  made  of  any 
of  the  parties  at  war  with  France,  subsequent  to  the  5th  day 
of  June  last,  by  privateers  fitted  out  in  tneir  ports.  That  it 
is  consequently  expected  that  he  will  cause  restitution  to  be 
made  of  all  prizes  taken  and  brought  into  our  ports  subsequent 
to  the  above-mentioned  day  by  such  privateers  ;  in  defect  of 
which  the  President  considers  it  incumbent  upon  the  United 
States  to  indemnify  the  owners  of  those  prizes  ;  the  indem- 
nification to  be  reimbursed  by  the  French  nation."  (4  Hamil- 
ton's Works,  468.)  At  the  same  time  Mr.  Jefferson's  im- 
portant letter  to  Mr.  Hammond  was  written.* 


*  Phiuidelphia,  8«pieaiter  5,  179S. 
*  Sir: — I  am  honored  with  yours  of  Aascast  30th;  mine  of  the  7th  of  that  month 
assured  that  measures  were  taken  for  excluding  from  all  further  asylum  in  our  porta, 
yes.«iels  armed  in  them  to  cruise  on  nations  with  which  we  are  at  peace,  and  for  the 
restoration  of  the  prizes,  the  "  Lovely  Lass, "  "Prince  William,"  "Heniy,"and  the 
"Jane,  of  Dublin;  and  should  the  measures  for  restitution  fall  in  their  effect,  the 
President  considered  it  aa  incumbent  on  the  United  States  to  make  compensation  for  the 
Teesels. 

Wo  are  bound  by  our  treaties  with  three  of  the  belligerent  nations,  by  all  the 
means  in  our  power  to  protect  and  defend  their  vessels  and  effects  in  our  ports, 
or  waters  or  on  the  seas  near  our  shores,  and  to  recover  and  restore  the  same  to  the 
right  owners,  when  taken  from  them.  If  all  the  means  in  onr  power  are  used,  and 
fiul  in  their  effect,  we  are  not  lx>nnd  by  our  treaties  with  those  nations  to  make  com- 
pensation. , 

Though  we  have  no  similarireaty  with  Great  Britain,  it  was  the  opinion  of  the  Presi- 
dent that  we  should^  use  toward  that  nation  the  same  rule,  which,  under  this  article, 
was  to  govern  ns  with  the  other  nations ;  and  even  to  extend  it  to  captures  made  on 
the  high  seas  and  brought  into  our  ports ;  if  done  by  vessek  which  luid  been  at  war 
with  them. 

Having,  for  particular  reasons,  forborne  to  use  all  the  means  in  onr  power  for  the 
restitution  of  the  three  vessels  mentioned  In  my  letter  of  August  7th,  the  President 
thought  it  incumbent  on  the  United  States  to 'made  compensation  for  them.  And 
though  nothing  was  said  in  that  letter  of  other  vessels  taken  under  like  circumstaiioaf 
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The  basis  of  this  voluntary  action  of  our  government  was, 
that  sound  maxim  of  the  law  of  nations,  that  a  state  is 
prima  facie  responsible  for  whatever  is  done  within  its  juris- 
diction, since  it  must  be  presumed  to  be  capable  of  preventing 
or  punishing  offences  committed  within  its  boundaries  ;  and 
that  a  body  politic  is,  therefore,  responsible  for  the  acts  of 
individuals  which  are  acts  of  actual  or  meditated  hostility 
towards  a  nation,  with  which  the  government  of  these  sub- 
jects professes  to  maintain  relations  of  friendship  or  neu- 
trality. (3  Phillimore's  International  Law,  218  ;  Grotius, 
1.  ii.,  c.  21,  §  2;  Puffendorf,  1.  i.,  c.  5,  §  ult)  In  the 
year  following,  upon  the  application  of  England,  and  for  her 
better  protection  (Canning's  Speeches,  vol.  4,  pp.  152-3, 
Abr.  Debates  in  Congress,  vol  7),  we  passed  the  act  of  1794 ; 
and  lastly,  and  most  important  to  he  remembered  "^hen  the 
day  of  settlement  comes,  we,  in  that  year,  entered  into  a  treaty 
of  amity  and  commerce  with  her,  by  which,  on  her  demand^ 

and  brought  in  after  the  6th  of  June,  and  before  the  date  of  that  letter,  yet  when 
the  same  forbearance  had  taken  place,  it  was  and  is  his  opinion  that  compensation 
will  be  equally  due. 

As  to  prizes  made  nnder  the  same  circumstances,  and  brought  in  after  the  date  of 
that  letter,  the  President  determined  that  all  the  means  in  our  power  should  be  used 
finr  their  restitution.  If  throe  fail,  as  we  should  not  be  bound  by  our  treaties  to  make 
eompensation  to  the  oth^r  powers  in  the  analogous  case,  he  did  not  mean  to  give  an 
•(pinion  that  it  ought  to  be  done  to  Great  Britain.  But  still,  if  any  cases  shall  arise 
mbeeqaent  to  that  date,  the  circumstances  of  which  shall  place  them  on  similar  ground 
with  tnose  before  it,  the  President  would  think  compensation  equally  incumbent  on  the 
United  States. 

Instructions  are  given  to  the  governors  of  the  different  states  to  use  all  the  means  fai 
their  power  for  restoring  prizes  of  this  last  description,  found  within  their  ports. 
Thoni^  they  will,  of  course,  take  measures  to  be  informed  of  them,  and  the  general 
goTemment  has  given  them  the  aid  of  the  custom-house  officers  for  this  purpose,  yet 
yoa  will  be  sensime  of  the  importance  of  multiplying  the  channels  of  their  information 
as  far  as  shall  depend  on  youraetf,  or  any  person  under  your  direction,  in  order  that  th^ 
goremois  may  use  the  means  in  their  power  for  making  restitution. 

Without  knowledge  of  the  capture  they  cannot  restore  it.  It  will  always  be  best 
to  give  the  notice  to  them  directly ;  but  any  information  which  you  shall  be  pleased  to 
send  me,  also,  at  ahy  time,  shall  be  forwarded  to  them  as  quickly  as  distance  will 
permit. 

Hence  you  will  perceive,  sir,  that  the  President  contemplates  restitution  or  eompen- 
■ation  in  the  case  before  the  7th  of  August;  and  after  that  date  restitution  if  it  can  be 
affected  by  any  means  in  our  power ;  and  that  it  will  be  important  you  should  substan- 
tiate the  facts^  that  such  prizes  are  in  our  ports  or  waters. 

Year  list  of  the  privateers  illicitly  in  our  ports,  is,  I  believe,  conect. 

With  resect  to  losses  by  detention,  waste,  spoliation,  sustained  by  vessels  taken  as 
before-mentioned,  between  the  dates  of  Jone  5tn  and  August  7th,  it  is  proposed,  as  a 
provisioiial  measure,  that  the  collector  of  the  customs  or  the  district,  and  the  British 
oonsul  or  any  other  person  you  please,  shall  appoint  persons  to  estaolish  the  value  of 
the  vessel  and  cargo  at  the  time  of  her  capture  and  of  her  arrival  in  the  port  into  which 
she  is  brought,  according  to  their  v^ue  in  that  port.  If  this  shall  be  agreeable  to  you, 
Bud  yoa  will  be  pleased  to  signify  it  to  me^  with  the  names  of  the  prizes  understood  to 
be  of  tbiis  description,  instruction  will  be  given  accoidingfy,  to  the  collector  of  the  cua- 
ioma  where  the  respective  vesseb  are. 

I  have  the  honor  to  be,  Ac 

TjionAfl  Jefpebsok. 
GaoBOs  Hammoitd,  Esq. 
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we  undertook  to  pay  to  her  and  her  citizens  aU  losses  suffered 
hy  armed  vessels  fitted  out  in  our  ports.^ 

Our  conduct  during  this  whole  period  received,  and  still 
receives,  the  commendation  of  all  enlightened  publicists. 
Phillimore  and  Ward  are  profuse  in  their  praise  of  the  jus- 
tice, dignity,  and  intelligence,  which  marked  the  action  of  this 
fovernment ;  and  George  Canning  lost  no  opportunity  in 
Parliament  to  urge  an  emulation  of  our  example.  In  the 
debates,  upon  Lord  Althorpe's  petition  for  the  repeal  of  the 
Foreign  Enlistment  Act  (Hansard's  Pari.  Debates  N.  S.,  vol 
8,  pp.  1019-59,  Canning's  Speeches,  vol.  4,  pp.  152-3), 
he  said : 

'*  It  surely  coiild  not  be  forgotten,  that,  in  1794,  this  country  com- 
plained of  various  breaches  of  neutrality  (tliough  much  inferior  to 
those  now  under  consideration),  committed  on  the  part  of  subjects  of 
the  United  States.  What  was  the  conduct  of  that  nation  in  conse- 
quence ?  Did  she  resent  the  comprint  as  an  infringement  of  her  in- 
dependence ?  .  Did  it  rtfttse  to  tcdce  fttch  steps  as  would  insure  the  inane- 
diate  observance  of  neutrality  f  Neither.  In  1794,  immediately  after 
the  application  from  the  British  government,  the  legislature  of  the 
United  States  passed  an  act,  prohibiting,  under  heavy  penalties,  the 
engagement  of  American  citizens  in  the  armies  of  any  foreign  power8.t 
Was  that  the  only  instance  of  the  kind  t  It  was  but  last  year  (1818) 
that  the  United  States  passed  an  act,  by  which  the  act  of  1794  was 
confirmed  in  every  respect,  again  prohibiting  the  engagement  of  their 
citizens  in  the  service  of  any  foreign  powers ;  and  pointing  distinct^ 
to  the  service  of  Spain  or  the  South  American  provinces." 

He  might  have  added,  had  he  spoken  at  a  later  period, 

.that  in  1838  we  again,  upon  the  request  of  Great  Britain, 

called  in  legislative  aid  ;  this  time  to  prevent  succor  to  the 

Canadian  rebellion.     Again,  in  1823,  he"*  said  (Canning's 

Speeches,  vol  5,  pp,  50-1) : 

**  If  I  wished  for  a  guide  in  a  s;^9tem  of  neutrality,  I  would  take 
that  laid  down  by  America  in  the  days  of  the  presidency  of  Wash* 

— — • :: .. 

*  Extract  from  7th  article  of  treaty  of  1794:  **Aiid  wheieaB,  certain  merchanU  and 
others,  his  majesty's  subiects,  complain  that  in  the  course  of  the  war  the}'  have  ana- 
tained  loss  and  damase  by  reason  of  the  capture  of  their  vessels  and  mercbandiso, 
taken  within  the  limits  and  Jurisdiction  of  the  States,  and  brought  into  the  porta  or 
the  same,  or  taken  hy  vesteU  oriffinally  armed  in' the  porU  of  the  taid  States,  It  is 
agreed,  that  in  all  cases  where  restitution  shall  not  have  been  made  agreeably  to  tlie 
tenor  of  the  letter  from  Mr.  Jefferson  to  Mr.  Hammond,  of  September  5th,  1<93,  th« 
complaints  of  the  parties  shall  be  referred  to  the  commissioners  hereby  appointed,** 
*  &C.|  &c. 

J|-  It  was  because  we  stood  by  this  veiy  act,  and  would  not'  permit  Mr.  Crampton  to 
ringe  it  by  recruiting  for  the  war  agamst  Russia,  that  we  were  pressed  almost  to  tha 
point  of  hostilities  in  1S55. 
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ngtoD  aod  the  flMretaiyBbip  of  Jefieraon.  Here,  ur, "  he  added, 
after  stating  what  we  hjiA  done,  "  I  contend,  is  the  principle  on  which 
we  ought  to  act" 

After  the  treaty  of  1794,  the  efforts  of  oiir  goy^nmeDt  to 
prevent  infractions  of  its  neutrality  were  still  increased. 

In  1803  (President's  Message^  Oct.  17),  Mr.  Jefferson 
said: 

^'  We  have  neoi,  with  sincere  concern,  the  iiames  of  war  lighted 
xsp  again  in  Europe;  and  nations,  with  which  we  have  the  most 
friendly  and  useful  relations,  engaged  in  mutual  destruction.  *  *  * 
In  the  course  of  this  convict,  let  it  be  our  endeavor,  as  it  is  our  in- 
terest, to  cultivate  the  friendship  of  the  belligerent  nations  hi/  every 
act  o/ justice  and  innocent  kindness  ;  to  receive  their  armed  vessels  with 
hospitality  from  the  distresses  of  the  sea ;  but  to  administer  the  means 
of  annoyance  to  none ;  to  estabtie^  in  our  harbors  such  a  police  as 
may  maintain  law  and  order ;  to  restrain  our  citizens  from  embark* 
ing,  individually,  in  a  war,  in  which  their  country  has  no  part,  and 
to  pitmsh  severefy  those  persons^  dtuen  or  €^wn,  who  uawrp  ourjiag  noi 
mtiikd  to  «r."* . 

In  1805,  still  greater  vigor  was  announced.  Mr.  Jeffer- 
son, in  the  annual  message  of  that  year,  says,  after  reci- 
ting certain  infractions  of  our  neutrality  and  sovereignty  : 

^*  These  enormities  appearing  to  be  unreached  by  any  control  of 
their  sovereigns,  I  found  it  necessary  to  equip  a  force,  to  cruise  within 
our  own  seas,  to  arrest  all  vessels  of  this  description  found  hovering 
on  our  coasts  within  the  limits  of  the  Gulf  Stream,  and  to  bring  in 
the  ofienders  for  trial  as  pirates.**  (Am.  State  Pap.,  For.  Rel.,  vol. 
1,  p.  66.) 

In  1817,  Spain  was  engaged  in  a  contest  with  lier  colonies. 
The  proximity  of  the  scene  of  conflict,  the  sympathy  which 
onr  people  naturally  held  with  the  struggling  colomes,  and 
the  adventurous  character  of  our  seamen^  all  combined  to 
make  interference  feasible  and  attractive.  Many  attempts 
were  made,  the  better  to  prevent  which,  we  passed  the  act 
of  1818^  alluded  to  by  Mr.  Canning.  A  voluminous  corre- 
spondence took  place  between  Don  Luis  de  Onis,  the  Spanish 
minister,  and  the  State  Department,  touching  these  arma- 
ments, a  critical  examination  of  which  will  show  that  the 
chaigea  now  constantly  nuide  by  the  English  press,  that  our 

•  It  is  weU  known  that  the  "Alabama**  nfoallj  approacheB  her  victima  under  the 
KngUeh  fUgj  see  pi^wnin  the  matter  of  the  "Bri]Ii«nt,"pQbUshedb7tfaellewTozk 
<>flTnWr  odfijoinmerce,  1862. 
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■ 

government  was  derelict  at  that  time^  are  not  well  fonnded.^ 
Some  vessels  escaped,  perhaps,  in  spite  of  our  vigilance. 
One  case,  which  occurred  in  Baltimore,  has  been  related  to 
me  by  a  gentleman  who  was  cognizant  of  the  fact.  A  sus- 
pected vessel  had  been  seized,  and,  to  prevent  her  going  to 
sea  before  the  matter  could  be  investigated,  her  sails  were 
taken  from  her  and  packed  in  a  warehouse.  After  a  time, 
the  captain,  who  persistently  asserted  his  innocence,  asked 
permission  to  take  the  sails  to  spread  them  for  drying,  they 
being  in  danger  of  mildew.  The  port  oflScer,  a  confiding, 
and  not  over-snrewd  person,  consented,  and  in  the  night  the 
vessel  slipped  away,  leaving  the  simple  official  to  make  the 
best  settlement  with  his  government  that  he  could.  Upon 
the  final  adjustment  of  the  respective  claims  between  Spain 
and  the  United  States,  it  was  not  denied  by  us  that  we  were 
liable  to  make  compensation  to  sufiferers  by  armed  vessels, 
which  we  might  have  stopped  ;  but,  on  the  contrary,  we 
took  from  Spain  a  release  from  all  claims  of  this  character, 
as  part  of  the  consideration  for  the  concessions  which  we  then 
made.  (Treaty  with  Spain,  1819.)  And  on  Dec.  7th,  1819, 
President  Monroe  declared  to  the  world  (annual  message), 
referring  to  Spanish  matters  : 

''It  is  gratifying  to  have  it  in  my  power  to  state,  so  strong  has 
been  the  sense  thruughout  the  whole  community  of  what  is  due  to  the 
character  and  obligations  of  the  nation,  that  veiy  few  examples  of  a 
contrary  kind  have  occurred*" 

*  The  Spanuh  minister  compljuned  to  oar  ^yemment  that  hostile  expeditioiu  w«R 
bein^  fitted  out  in  Louisiana,  to  aid  the  insurrectionary  parties  in  South  America.  Tlie 
complaint  was  immediately  referred  to  the  proper  person,  in  New  Orlean«»  and  ths 
result  was,  that  oar  own  officers  were  set  to  work,  vvithoat  Spanish  aid,  and  sncoeeded 
in  breaking  op  almost  entirely  the  system.  ' 

Many  persons  were  prosecuted  and  seven  vessels  seized,  on  which,  three  being  fonod 
guilty,  were  oondemned.  Nine  or  ten  prises  were  libeled  and  restored  to  their  Spanish 
owners,  on  the  ground  that  the  captnring  vessels  had  been  fitted  out  and  anDcdj  or 
had  their  forces  augmented  in  the  waters  of  the  United  States.  Mr.  Didc,  the  United 
States  District  Attorney,  says,  "It  is  notorious,  that  to  do  one  point  of  duty  have  the 
civil  and  military  autliorities  of  the  United  States  more  strenuously,  or,  it  is  believed. 
more  successfully,  devoted  their  attention,  than  to  the  discovering  and  suppressisg  sll 
attempts  to  violate  the  laws  in  this  respect.  Such  attempts  have  never  been  sooeess- 
fol,  except  when  conducted  under  circumstances  of  concealment  that  eluded  discovoy 
and  almost  suspicion ;  or  when  carried  on  at  son^e  remote  point  of  the  coast,  beyond 
the  reach  of  detection  or  discovery.  In  evwv  instance  where  it  was  known  that 
these  illegal  acts  were  attempting,  or  where  it  was  afterwards  discovered  that  tbev 
had  been  committed,  the  persons  engaged,  so  far  as  they  were  known,  were  prosecuted, 
while  the  vessels  fitted  out,  or  atUmpted  to  be  fitted  out,  have  been  seised  and  libelled, 
tmder  the  act  of  6th  June,  1794 ;  ana  when  captures  have  been  made  by  vessels  thus 
fitted  and  armed,  and  their  force  augmented  in  our  waters,  and  the  prizes  brought  with- 
in our  waters,  or  even/oimd  upon  the  hiffh  tern  bjf  <nircruiser$f  they  have  been  restored  to 
the  Spanish  owner,  and  in  some  instances  damages  awarded  against  the  captork"  Niks' 
Reg.,  p.  63. 
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In  1838,  our  government  was  again  zealous  in  the  enforce- 
ment of  what  had  by  this  time  become  its  traditional  policy  ; 
and  used  its  most  vigorous  efforts  in  endeavoring  to  prevent  . 
all  interference  by  our  people  in  the  disturbances  then  exist- 
ing in  Canada.    In  an  official  letter,  Mr.  Webster  says  : 

'*  The  President  duvets  me  to  say  that  it  is  his  fixed  resolution  that 
all  sach  disturbers  of  the  public  peace  and  violators  of  the  laws  of 
their  country  shall  be  brought  to  exemplary  punishment**  (Webster's 
Works,  vol.  6,  p.  260.) 

In  the  same  volume  Mr.  Webster  refers  to  the  fixed  Amer- 
ican doctrine  on  this  subject,  especially  the  practice  of  direct- 
ing our  officers  to  watch  for  infringements  of  neutrality,  with- 
out waiting  for  information,  and  cites  the  instructions  given 
our  army  during  the  war  for  Texan  independence.  (Ibid, 
p.  452.) 

The  next  occasion  on  which  Great  Britain,  by  taking  a 
belligerent  attitude,  forced  upon  us  the  embarrassment  and 
annoyance  of  the  neutral  character,  was  during  the  war  with 
Biissia,  in  1854-6.  It  has  been  very  loosely  charged  that,  at 
that  time,  armaments  for  Bussia  were  permitted  to  go  on 
here,  and  that  some  war-vessels  intended  for  that  nation  es- 
caped. The  best  investigation  which  I  have  been  able  to  give 
to  that  period  fails  to  discover  any  vessel  which  can  be  traced 
to  the  Russians,  or  which  ever  caused,  or  attempted  to  cause, 
damage  to  the  other  belligerents.  During  that  war,  much 
excitement  was  caused  in  England  by  the  announcement  that 
the  barque  Maury,  of  New  York,  belonging  to  a  highly  respect- 
able mercantile  firm  (the  owners  of  the  Jacob  Bell,  lately 
burned  by  the  Florida),  had  been  detected  in  shipping  arms 
to  the  enemy,  and  had  been  seized.  The  real  truth  about 
that  matter  seems  never  yet  to  have  reached  the  British 

Jmblic.     The  facts  were,  that  the  barque  was  openly  advertised 
or  China,  and  was  loading  on  freight.     She  was  seized  on 
tlie  application  of  the  British  consul,  sustained  by  very  sus- 

Eicious  affidavits.  An  examination  of  her  cargo,  &c.,  proved 
er  innocence,  and  the  consul  made  a  public  apology  in  the 
columns  of  the  New  York  Herald  of  October  24, 1855,  for  the 
aeizure.*     The  owners  did  not  let  the  matter  rest,  however, 

*  The  following  letter  will  show  the  motives  and  the  promptness  with  which  our 
garemment  then  acted : 

ATTORNier-GESfBRAL's  Officb,  22d  October,  1866. 

Sib: — I  have  received  your  letter  of  the  19th  instant,  communicating  the  result  of 
laqiixry  regarding  the  baxxine  " Mauzy." 


bnt  procured  an  mveBtigation  by  the  New  York  Chamber  of 
Oomiaerce^  a  committee  of  which  body,  composed  of  gentle- 
men whose  probity  cannot  be  doabted,  reported,  among  other 
things  : 

**  The  committee  have  it  from  the  highest  authority,  that  the  gov- 
ernment has  no  knowledge,  belief,  oi^  suspicion,  that  any  pnvateer  or 
other  armed  vessel  is  fitting  out,  or  has  been  fitted  out,  in  this  coaa» 
tiy,  for  or  against  any  of  the  European  belligerents."*  (Report  on 
Seizure  of  the  Barque  Maury,  N.  Y.  Chamb.  Com.,  1855.) 

The  aUagmtion  ajsaimt  that  v«§Bel  was  impcobftble  on  its  flioe ;  but,  detcnnined  ai 
the  Praudent  ia  not  to  suffer  any  of  the  belligerent  poweiB  to  trespass  on  the  nential 
rights  of  tbe  United  States,  it  was  deemed  proper  to  investigate  the  case,  out  of  respect 
lor  the  British  minister,  thiongh  whom  the  British  oouol  at  New  York,  prefened  coa- 
plaint  in  tlie  premises. 

It  is  made  manifest,  by  the  documents  which  jrou  transmit,  that  the  suspicions  of 
th0  British  eonanl  as  to  the  diaraeter  and  destination  of  the  **Manry."  were  irhtltf 
emmeous ;  and  Justice  to  her  owners  and  freighters  requires  tliat  the  libel  against  hsr 
be  dismissed. 

I  have  the  lionor  to  be, 

Veiy  respeotf nSj, 

c.  cushiro. 
Hod.  Jobh  MoKiov, 

Attoiii^  of  United  Statea,  N«w  Toik. 

*  At  the  same  time  the  Chamber  of  Gommerce  pasted  the  fdDowiQg  nsolutaoos  which 
they  justly  daimed  as  expressing  the  universal  sentiment  of  the  American  pubUc: 

*^1.  JUtohedf  That  the  Chamber  of  Commerce  of  ^ew  Toik  receive  and  adopt  the 
nport,  as  a  cofreot  statement,  and  as  containing  tlia  sense  of  this  body  on  the 
snmect. 

'* 2.  Rtsohedf  Tbct  no  prop«r  -amends  6r  apology  have  been  made  to  A.  A..Low  A 
BrotlierB^  for  the  charge  Drought  againet  them,  wliich,  if  true,  would  have  reoderid 
them  infamous ;  nor  to  the  merchants  of  this  city  and  oountiy,  so  £Usely  and  ii\jnrir 
'oosly  assailed. 

"8.  Reaolvedj  That  the  merchants  of  New  Yoik,  as  part  of  the  body  of  merchants  of 
the  United  States,  will  uphold  the  government  in  the  inll  maintenance  of  the  neutrslity 
laws  of  the  coontry;  and  we  aeknowledg|e  and  adopt,  and  alwa^  have  n^garded,  tM 
acts  of  the  United  States  for  preserring  its  neutrality,  as  binding  in  honor  and  coib> 
science,  as  well  as  in  law ;  and  that  wo  denounce  those  who  violate  them  as  disturbers 
«f  tliepeaoeof  the  world,  to  be  held  in  nnivenal  abhonenoe. 

It  weald  be  impeiilble  to  lUoitnte  the  dlffMcenee  of  oondaet  on  tte  wt  of  SngliBd  aai 
America,  better  than  by  printing  side  by  ride  the  papers  in  the  csMB  of  the  "Maary**andthe  '*  Ala- 
bama."   That  caanot  be  doae  hen  for  want  of  ipaee,  bet  eatatantlally  the  facte  were  ea  f  jQovs  : 

The  Brlttah  oonaal  through  the  Britiah  Miniiter  gave  notioe  to  our  government  that  **  a  pencn 
(name  not  given) ,  who  deptment  believes  to  be  in  the  pay  of  Roaila,  has  given  him  a  ftill  ezpla- 
natloii  of  the  annament  on  board  the  said  vessel  ;'*  .  .  .  .  alsp,  that  this  deponent  *^gath*rti 
ttma  the  person  isr qnestion  that  the  said  *  ICanry*  would,  when  outside,  ship  a  new  crew  of  abort 
eighty  men,"  &e.,  to  go  in  porsuit  of  the  Canard  steamen.  This  statement  of  the  OonsoTs  wai 
backed  by  the  affldaviu  of  two  poHcemen,  who  swore  upon  information  and  beUef  that  the  voisel 
was  fitted  oat  sa  a  Rnsslan  privateer,  bat  stated  no  other  tntemation  ot  ground  of  bdlef  than 
she  had  taken  on  board  some  oannon,  small  arms,  and  cannon  ball,  and  tzwt  the  mate  said  that  it 
was  a  "  damned  qocer  cargo"  for  the  China  Seas.  Oar  government,  as  appears  bv  Mr.  Ciuhhig5i 
letter,  oonsidered  **  the  allegation  against  the  vcmei  as  improbable  on  its  £Me,"  bat  still  ordered 
It  to  be  selaed  and  held  nnUl  the  truth  ooold  be  aaoertained.  The  setsore  of  the  veasel  was  the 
first  notioe  to  the  ownets  that  any  sospicloo  of  her  was  entertained ;  and  they  immediately  made 
a  fkill  and  frank  statement cencerulngher, by  which  and  the sabeeqaent  investigatiQa  it  appeared 
that  she  was  loading  on  frein^tfor  Cuina ;  that  there  was  nothing  peculiar  about  her  rigor  boUd ; 
and  that  tlie  cannon  were  ehiirped  on  freight  to  an  American  gentleman  in  Canton ;  sund  that  tlie 
addition  to  her  armament  of  two  guns  was  on  aoeoant  of  the  increasing  danger  from  Chinese 
fdrates.  The  Uhel  wee  altar  theee  explaastions  "Hfted,"  wUh  Ifce  consent  of  the  eenneel  far  the 
BrlUsh  ooDsuL 

The  diathignidiing  featares  of  this  esse  are  the  promptness  with  which  the  vessel  wis  seissd 
•and  iUZd  untU  the  suspCeiofU  against  hw  should  hernnoMfl;  aDdfhareadineeioftheowiMn  to 
give  all  information  eonoemlng  her. 

In  the  osae  of  the  **  Alabama,"  as  has  been  ibowa»  Hie  Btfttsh  govemmenl  rrfiisad  to  Infterfbr 
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Tlie  case  of  tlie  Gfand  Admiral  is  another  frequently  al-* 
laded  to  by  the  British  press,  and  it  is  only  necessary  to  say 
that  this  ship  was  ordeied  by  the  Bussian  goyemment  before 
the  outbreak  of  hostilities ;  that  ita  construction  was  bus* 
pended  during  the  whole  of  the  war ;  and  that  she  did  not 
sail  from  this  country  until  1859,  three  years  after  peace  was 
declared.  (See  letter  of  W.  H.  Webb,  Esq.,  published  by 
N.  Y.  Chamb.  of  Com.,  1863.) 

The  jpurchase  and  clearance  of  the  steamship  '^  United 
States''  IS  now  being  made  use  of  by  those  English  journals 
whidi  are  conducted  in  the  interest  of  the  rebellion,  to 
justify,  by  an  American  precedent,  the  piratical  enterprises 
m  wluch^  British  merchants  are  now  engaged.  In  this,  aa  in 
all  the  other  cases,  an  American  may  well  say : 

'*  Mai^  now,  how  plain  a  tale  shall  pat  you  down.'* 

In  1848,  an  attempt  was  made  to  consolidate  the  German 
people  into  one  goyemment.  The  ne^  government  sent  com- 
missioners to  this  country  to  purchase  some  steam  war-ves- 
sels. The  commissioners  addressed  our  government,  openly 
through  the  Q-erman  minister,  and  the  President,  in  courtesy, 
granted  the  services  of  some  of  our  naval  officers  to  aid  in 
the  selection,  and  the  use  of  our  navy-yard,  for  the  refitting 
of  the  steamer  in  question.  While  this  was  going  on,  the 
government  at  Washington  were  in£ormed  that  the  purchas- 
ers of  this  steamer  were  in  some  way  parties  to  a  petty  con*  • 
troversy,  then  progressing,^inder  the  name  of  the  bchleswig- 
Holstein  war.  Upon  receipt  of  this  information,  all  facili- 
ties for  finishing  the  vessel  were  at  once  withdrawn,  and  it 
was  only  after  a  long  negotiation  that  she  was  permitted  to 
sail,  without  arms,  lith  just  men  enough  to  ta£e  her  across 
the  Atlantic  ;  and  only  after  having  given  bonds  in  $900,000 

that  she  should  never  be  used  against  any  nation  with  whom 

»        '  ■         -       ■  I       .III       ■  ■  ■  — ^<» 

• 

wffh  tbe  ftwdom  of  tbe  mspected  tmwI  until  proof  nflteleiit  to  eonvM  her  wm  prodnoed,  and  by 
Iteir  captioamcii  sod  delay  gare  her  plenty  <n  time  to  get  away  before  any  pzooeedinge  ooald  be 
kuUtnted ;  and  meanwhile  ber  ownen,  thoush  admlttbig  that  ebe  wae  a  war-veastf  built  for  a 
ftnign  goremment,  zeftned  to  give  any  fuxtner  infonnatlon  about  ber. 

One  of  the  affldavite  praeented  to  tin  Board  of  Cuitome  and  Lord  Bnoell,  waa  that  of  William 
BMHMre,  who  swore  he  had  been  engaged  by  Capt.  Batoher  to  «U  In  tbe  "  290»'*  with  the  ear- 
pnn  ondentandlnc  that  ahe  was  going  to  fight  for  the  "  government  of  the  Confederate  Statea 
«f  Anaerlea.  **  Thai  he  had  Joined  the  yessel  to  Mem.  Lalxd  t  Co.  *8  yard  at  Birkrahead,  and  re* 
aulned  on  her  sereral  daya.  That  he  found  about  thirty  old  men-of-war'e  men  on  board,  amotag 
whom  it  was  **  well  known  that  the  was  goings  oat  as  a  privateer  for  the  Confederate  gorvenimeni 
to  act  ai^inflt  the  United  Statest  under  a  commiarion  from  Mr.  JeHtnon  Davis.** 

Tet,  this  affidavit,  pnwing^ jprima/tieU,  aa  it  does  the  character  of  the  veeKl«  was*  with  othaxf 
aMtafatng  it,  in  the  hands  <«  English  ettcials  for  at  lea^t  ten  days  before  they  were  able  to  deter- 
mine whether  they  should  take  the  pr^oautkn  q/  hoUing  the  veeeeZ  to  abide  the  event  of  rxamin- 
•tiaBu  Kor  has  any  action  yet  been  taken  against  Capt.  Batoher  for  a  criminal  infringement  of 
tb»  fd  section  of  59  Geo.  ni.,  which,  under  tevere  penalties,  forbids  the  hiring  or  enlisting  any 
maa  to  serve  against  a  fHendly  nation. 

n*  <lrtlagaisUBg  fJMtuiM  of  Ihto  eaatdo  m*  mqiiim  to  be  pointod  out 
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*  we  were  at  peace.  She  reached  Liverpool,  and  there  remained 
until  peace  was  declared,  and,  shortly  after,  was  changed 
into  a  passenger-ship,  and  plied  between  this  port  and  Gal- 
way,  as  the  "  Indian  Empire/'  (Letter  of  Leopold  Bier- 
with,  Esq.,  pnb.  by  N.  Y.  Cham,  of  Com.  1863.) 

Thus  stands  the  record  of  American  neutrality.  History 
may  be  fairly  challenged  to  show  another  instance  of  such 
magnanimity,  consistency,  and  fairness. 

Should  we  examine  thoroughly  the  record  of  Great  Britain 
upon  this  matter  of  maritime  neutrality,  it  would  be  found 
entirely  consistent  on  one  point  —  "Britannia  rules  the 
wave.''  To  express  the  probable  reasons  fox  whatever  tn- 
consistcnciea  on  other  points  history  might  diseover,  would 
necessitate  harsh  allusions  to  that  national  greed  and  arro- 
gance which  the  traditions  of  mankind  have  ascribed  to  the 
msular  kingdom.  And  since  it  is  not  the  purpose  of  this 
discussion  to  revive  memories  of  past  misconduct,  but  in- 
stead, to  discover  the  true,  legal,  and  moral  obligations  which 
bind  nations  as  they  may  be  derived  from  instances  of  past 
good  conduct,  it  wUl  be  necessary  to  cite  but  two  cases — and 
those  the  most  notable — ^in  which  Great  Britain  has  been 
called  upon  to  declare  her  understanding  of  what  true 
neutrality  consists  in.  It  will  be  seen  that  in  one  case  she 
•demands,  und  in  the  other  performs,  neutrality. 

The  first  instance  has  special  relation  to  rebellion,  being 
the  protest  of  England  against  the  clandestine  assistance 
which  France  permitted  her  citizens  to  give  the  revolted 
American  colonies,  or  rather  her  statement^  reasons  Justify- 
ing war  upon  France  for  that  cause.  The  written  state- 
ment of  these  just  ^  rounds  of  war  is  found  in  the  celebrated 
Memoire  Justijicatifj  understood  to  have  l)een  prepared  for 
the  king  by  the  historian  Gibbon.  But  for  the  proper  names 
and  dates  there  given,  one  might  suppose  that*  Mr.  Gibbon, 
with  prophetic  foresight,  had  prepared  this  document  for 
presentation  by  Mr.  Adams  to  the  English  government  of 
the  present  day?* 

*  The  following  extnietfi  ara  made  from  the  Memoire  Joatificatif,  which  may  be 
ftmnd  printed  in  fall  in  the  British  Annual  Register  for  1779,  vol.  xxli.,  p.  404. 

**  An  enterprise  so  vain  and  so  difficult  as  that  of  hiding  from  the  eyea  or  Great  Britain 
and  of  all  Europe  the  proceedings  of  a  commercial  company  associated  for  facnishing 
the  Americans  with  wnatever  could  nourish  and  maintam  the  lire  of  a  revolt,  was  not 
attempted.  The  informed  public  named  the  chief  of  th»  enterprise,  whose  house  was 
establidied  at  Paris ;  his  correspoiideau  at  Donkirk,  Nants,  and  Aoxdeaux,  were  equaDj 
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The  instance  selected  to  show  to  what  length  Great  Brit- 
ain ^Is  herself  bound  to  go  in  the  performance  of  neutral 
obligations  relates  to  the  conflict  between  Donna  Maria  and 
Don  Miguel  for  the  crown  of  Portugal.  In  1827,  Don  Pedro, 
having  retained  to  himself  the  empire  of  the  Brazils,  formal- 
ly renounced  the*  throne  of  Portugal  in  favor  of  his  daugh- 
ter, Donna  Maria,  and  appointed  bis  brother,  Don  Miguel, 
regent  of  the  kingdom.  Donna  Maria  was  recognized  by 
Oreat  Britain  and  all  the  great  powers  as  the  lawful  sover-* 
eign  of  Portugal.    In  1828,  however,  Don  Miguel  induced 

known.  The  immense  ma^^ines  which  they  fonned,  and  which  they  Teplenished 
eyeiy  day,  were  laden  in  ships  that  they  bailt  or  bought,  and  they  scarcely  dissembled 
their  objects  or  the  place'  of  their  destination.  These  yessels  commonly  took  false 
clearances  for  the  French  islands  in  America,  but  the  commodities  which  composed  their 
cargoes  were  sufficient  before  the  time  of  their  sailing  to  db  cover  the  fraud  and  artifice. 
ThMe  suspicions  were  quickly  confirmed  bv  the  course  they  held,  and  at  the  end  of  a 
few  weeks  it  was  not  surprismg  to  hear  tney  had  fallen  into  the  hands  of  the  king's 
officers  cruising  in  the  American  seas,  who  took  them  even  within  sight  of  the  coasts 
of  the  revolted  colonies.  This  vigilance  was  but  too  well  justified  by  the  conduct  of 
those  who  had  the  luck  or  cunning  to  escape  it,  since  they  approached  America  only 
to  delivAr  to  the  rebels  the  arms  and  ammunition  which  they  nad  taken  on  board  for 
their  service.  The  marks  of  these  facts,  which  could  be  considered  only  as  manifest 
bleaches  of  the  faith  of  treaties,  multiplied  continually,  and  the  diligence  of  the  king's 
ambassador  to  communicate  his  complaint  and  proo&  to  the  court  of  Versailles,  did  not 
leave  him  the  shameful  aod  humiliating  resource  ot  appearing  ignorant  of  what  was 
carried  on  and  daily  repeated  In  the  very  heart  of  the  country.  He  pointed  out  the 
names,  number,  and  quality  of  the  ships  tliat  the  commercial  agents  of  America  had 
fitted  out  in  the  ports  of  France,  to  cany  to  the  rebels  arms,  warlike  stores,  and  even 
French  officers  wno  had  engaged  in  the  service  of  the  revolted  colonies.  The  dates, 
n]aoes»  and  persons,  were  always  specified  with  a  precision  that  afforded  the  ministers  of 
in»  most  Christian  majesty  the  greatest  fieicilit]^  of  l)eing  assured  of  these  reports,  and 
of  stopping  in  time  the  progress  of  these  illicit  armaments.  Among  a  crowd  of  ex-  ^ 
amplee  which  accuse  the  court  of  Versailles  of  want  of  attention  to  Mfil  the  conditions* 
fif  peace,  or  rather  its  constant  attention  to  nourish  fear  and  discord,  it  is  impossible  to 
•numerate  them  all — it  is  very  difficult  to  select  the  most  striking  objects. 

"  Nine  large  ships,  fitted  out  and  freighted  by  the  Sienr  de  Beauraarchais  and  his  put- 
neis^  in  the  mtmtn  of  January,  1777,  are  not  confounded  with  the  Amphi trite,  which. 
earned  about  the  same  time  a  great  quantity  of  ammunition  and  thirty  French  officers, 
who  passed  with  impunity  into  the  service  of  the  rebels.  Everr  month,  almost  every 
day,  furnished  new  subjects  of  complaint;  and  a  short  memorial  that  Viscount  Stor- 
moot,  the  king's  ambassador,  communicated  to  the  CoCtnt  de  Vergennes  in  the  month  of 
November  in  same  year,  will  give  a  just  but  very  imperfect  idea  of  the  wrongs  which 
Britain  had  so  often  sustained. 

"There  is  a  sixty-gun  ship  at  Rockport,  and  an  East  India  ship,  pierced  for  sixty 
gnna,  at  L'Orient.  These  two  ships  are  destined  for  the  service,  of  toe  rebels.  They 
are  laden  with  dlfiTerent  merchandise,  and  freighted  by  Messrs.  Cleaumont,  Holken  Jk 
Lebatier.  The  ship  L'Henreux  sailed  from  Marseilles  the  26th  of  Septeml)er  under 
another  name ;  she  goes  straight  to  New  Hampshire,  though  it  is  pretended  she  is 
bound  to  the  French  Islands.  They  have  been  permitted  to  take  on  board  three  thou- 
sand muskets  and  twenty-five  thousand  pounds  of  sulphur — a  merchandise  as  necessary 
to  thft  Americans  as  useless  to  the  islands.  This  ship  is  commanded  by  M.  Lundi,  a 
French  officer  of  distinction,  formerly  lieutenant  to  M.  de  Bouzanville.  L'llippopo- 
tame,  belonging  to  the  Sieur  Beaumarchais,  will  have  on  board  four  thousand  muslets 
and  many  warlike  stores  for  the  use  of  the  rebels.  There  are  about  fifty  French  ships 
laden  with  ammunition  for  the  use  of  the  rebela  preparing  to  sail  to  North  America. 
They  will  go  from  Nantz,  L'Orient,  St.  Malo,  Havre,  Bordeaux,  Bayonne,  and  other 
diffnent  porta.  These  are  the  names  of  some  of  the  persons  principally  interested,  M« 
Cleaumont,  M.  Men  ton,  "Ac.  &c« 

'*  In  this  kingdom,  where  the  will  of  the  prince  meets  with  no  obstacle,  succors  so  eon* 
lidamhle,  so  publici  so  long  supported,  in  fine,  so  neoessazy  to  maintain  the  war  in 


a  revolt,,  proonred  himself  to  te  proolaimed  king,  and  SQc- 
>ceeded  in  expelling  the  qnem  ana  her  friends  fraan  most  ol 
her  dominions.  Terceira,  one  of  the  Aasore  Islands^  re- 
mained faithful  to  her  and  in  her  possession.  The  Brazilian 
envoy  at  London  applied  to  the  British  government  for  as** 
sistance,  on  the  gronnd  that  the  queen  w&s  the  legitimate 
sovereign  and  Don  Miguel  a  nsurper.  These  facts  were  adr* 
mitted  by  Lord  Aberdeen,  who  refused  assistaoce,  however, 
assigning  as  the  reason  that,  as  England  could  not  take 
notice  of  the  merits  of  the  domestic  quarrels  of  another 
country,  she  must  therefore  conduct  herself  between  the  two 
according  to  the  strict  rule  of  duty  gaveminff  neutral  ncUums. 


America,  bIiow  dearly  eooagh  the  most  secret  intenlions  of  the  raoet  Chriatian  king't 

ministera.    But  they  ttiU  carried  farther  their  Ibrgetftiliiem  or  ooatempt  of  tKe  moei 

iolemii  engagementail  aod  it  was  not  without  their  permission  that  an  imdeTfaand  and 

dangerous  war  issued  fh)m  the  ports  of  France  under  the  deeeitftal  made  of  peace  and 

the  pretended  flag  of  the  American  oolonies.    The  fayorable  reception  that  their  a^nla 

fouxid  with  the  ministers  of  the  court  of  Versailles,  quiclcly  encouraged  them  to  form 

and  execute  the  audacious  project  of  establishing  a  place  o/arms  in  the  oonntiy  which 

had  served  tliem  for  an  asylum.    They  liad  brought  with  them,  or  knew  how  to  £iibrl- 

oate,  letters  of  marque  in  the  name  of  the  American  Congress,  who  had  the  impndeoea 

to  usurp  all  the  rights  of  sovereignty.    The  partnership,  whose  interested  views  eaalhr 

embarked  in  aU  their  designs,  fitted  out  ships  that  tliey  had  either  built  or  poreliaseiL 

They  armed  them  to  cruise  in  the  European  seas ;  nay,  even  on  the  coasts  of  Great 

Britain.    To  save  appearances,  the  captains  of  those  coxvairs  hoisted  the  pretended 

American  flag,  but  tneir  crews  were  always  composed  tif  a  great  number  of  Prenchmeo. 

who  entered  with  impunity  under  the  very  tyes  of  their  govemort  and  the  oflioers  of 

the  maritime  provinces.    And  numerous  swarms  of  these  corsairs,  animated  by  a  qiorl 

of  rapine,  sailed  from  the  ports  of  France,  and  after  cmising  in  the  Kitish  seas,  le  en- 

tared  or  took  shelter  in  the  same  ports.  *  «  •  « 

e  «  0  "^  m  «  •  • 

"  To  the  ffrst  representation  of  the  king's  ambasndors  npon  the  snbjeet  of  the  prira" 
taers  whksh  were  ntted  out  in  the  ports  ot  France  under  American  colors,  the  ministen 
of  his  most  (Christian  migesty  replied,  with  expressions  of  snrj^rise  and  indignation, 
and  by  a  positive  declaration  that  attempts  so  contrary  to  the'fkith  of  trsaties  and  the 
public  tranquillity  should  never  be  soflTered.    The  train  of  events,  of  which  a  smaB 
number  hath  been  shown,  soon  manifested  the  inconstancy,  or  rather  the  lUsehood, 
^  the  court  of  Versailles ;  and  the  king's  ambassador  was  ordered  to  represent  to  th« 
iVencb  ministers  the  serious  but  inevitable  consequences  of  their  polley.    He  fulfilled 
his  commission  with  all  the  consideration  due  to  a  respectable  power,  the  preservatioft 
of  whose  friendship  was  desired,  but  with  a  friendship  worthy  of  sovereign,  and  a 
natioo  little  accostomed  to  do  or  to  suffer  ii^ustioe.   The  court  of  Versailles  was  called 
upon  to  explain  its  conduct  and  intentions  without  delay  or  evasion,  and  the  khig  pfo* 
Boeed  to  it  the  alternative  of  peace  or  war.    France  cboee  peaoe,  in  order  to  wound 
Iter  enemy  more  surely  and  secretly,  without  having  anything  to  dread  from  hef  jna* 
tioe.    She  severely  condemned  those  succors  and  those  armaments,  that  the  prmdplet 
of  public  equity  would  not  permit  her  to  Justify.    She  declared  to  the  king^  amba»« 
tador  that  sue  wag  resolved  to  banish  the  Aitnerican  corsairs  immediately  from  aU  ths 
ports  of  France,  never  to  return  again ;  and  that  she  would  take,  in  fritnre,  the  most 
rig«roos  precautions  to  prevent  tlie  sale  of  prizes  taken  from  the  subjects  of  Graat  Brit- 
ain.     The    orders  given  to  that  effect  astonished  the  partisans  of  the  reb^  and 
seemed  to  check  the  progress  of  the  evil ;  but  subjects  of  complaint  sprung  up  mfstAn 
daily ;  and  the  manner  in  which  these  orders  were  first  eluded,  then  vidated,  and  al 
length  entirely  forgotten  bv  the  merchants,  privateers,  nay,   even  by  the  royal 
officers,  were  not  excusable  By  the  protestations  of  friendship,  with  wkidi  the  eoint 
of  Versailles  accompanied  those  infractions  of  peace,  until  the  very  moment  thiit 
the  treaty  of  alliance,  which  it  had  signed  with  the  agents  of  tlia  revolted  American 
colonies,  was  announced  by  the  French  ambatstitor  m  London." 


AlK)«t  this  time  a  number, of  Portngaefle  refttgees  arriyed  itt 
England  and  took  up  their  resideiice  in  Portemoutk  It  'mm 
suspected  (I  quote  the  language  of  Phillimore)  that  they 
yfere  medUoHng  to  fit  out  some  expedition  from  these  porta 
against  Don  Miguel^  and  the*  goyemment,  holding  that  to 
permit  this  would  be  a  breach  of  neuti alitj,  informed  ihe 
Brazilian  minister  that  it  would  allow  no  such  design  to  be 
carried  on  in  British  harbors,  and  that,  for  security's  sdkey 
the  refugees  must  remove  farther  from  the  eoast.  The  en- 
voy stated  that  those  troops  were  about  to  be  conveyed  ^ 
Brazily  and  accordingly  four  Tessels,  having  on  board  six 
hundred  and  twenty-five  unarmed  men,  sailed  from  Ply- 
mouth. The  government  suspected  that  the  true  design  was 
to  land  these  troops  on  TcrcctVa,  and,  having  given  them 
notice  before  they  sailed  that  any  such  attempt  would  be  re- 
sisted, dispatched  a  fleet  of  armed  vessels  to  waitch  and  pre^ 
vent  a  laiiding.  The  expedition  appeared  off  Terceira^  and, 
being  perceived  by  the  English  captain,  was  fired  into  and 
atopped,  one  man  being  killed.  The  Portuguese  commander 
insisted  upon  his  right  to  disembark  upon  the  loyal  territory 
of  his  sovereign,  but  being  unarmed  was  unable  to  enforce 
his  right,  and  his  whole  expedition  was  conducted  several 
hundred  miles  to  sea  and  there  left,  the  English  fleet  return- 
ing to  stand  guard  at  the  island.  This  act  caused  great  ex- 
citement in  England,  and  in  Parliament  the  questions  of  in- 
ternational law  involved  were  discussed  with  much  ability. 
The  government  defended  itself  on  the  ground  ^^  that  the 
refugees  had  fitted  out  a  warlike  armament  m  a  British  port ; 
that  the  armament,  having  been  equipped  under  the  dis- 
guise of  going  to  Brazil,  had  not  been  stopped  before  sail- 
ing ;  and  that  they  were  therefore  bound,  by  the  duty  of  neu^ 
trality,  to  prevent  by  force  an  armament  so  equipped  from 
disembarking y  even  in  the  Queen  of  Portugal s  dominions/* 
The  government  was  supported  by  a  majority  in  both  houses 
of  Parliament.  (Br.  Annual  Kegister  for  1829  ;  3  Philli., 
229.) 

Thus  we  have,  by  a  fair  examination  of  the  eustomary  kwof 
nations,  and  the  general  conduct  thereunder  of  England  and 
America  respectively,  arrived  at  a  point  from  whicn  we  may 
look  about  us  and  obtain  a  tolerably  clear  view  of  the  legal 
conclusions  and  consequences  which  follow  and  belong  to  the 
unneutral  acts  of  permitting  the  initial  departure,  ike  con^ 
tinned  depredations,  subsequent  return,  refitting,  aiod  de- 
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parture  of  the  Alabama  and  Florida  from  British  ports. 
From  this  general  view  we  perceive,  as  a  matter  of  law,  that 
neutrals  are  bound  at  all  hazards  to  prevent,  among  other 
things,  the  fitting  out  in  their  dominions  of  warlike  expedi- 
tions and  armaments  against  either  belligerent ;  we  see  also, 
from  the  law,  and  practice  of  Great  Britain  in  other  cases, 
that  all  facilities  for  this  purpose  exist  in  that  kingdom,  and 
that  they  may  be  and  have  been  employed  by  the  authorities 
of  their  own  motion ;  and  we  gather,  from  the  spirit  and 
language  of  the  Memoire  Justificati/y  that,  in  1779,  Great 
Britain  considered  that  the  practice  of  casting  upon  the 
representatives  of  the^offendea  belligerent — strangers  in  the 
land — all  the  burden  of  proving  the  guilty  character  of  such 
enterprises  before  any  intervention  of  the  neutral  government 
can  be  obtained,  is  but  little  better  than  a  fraudulent  eva- 
sion of  international  duties.  We  gather  also  that  America,  in 
1793,  and  at  all  times  since,  has  acted  in  good  f^ith  upon  the 
same  opinion,  always  interposing  at  the  request  of  foreign 
powers  and  requiring  its  own  officers  to  be  vigilant  and  posi- 
tive in  the  effort  to  detect  and  suppress  unneutral  prepara- 
tions ;  and  that  as  between  this  nation  and  Great  Britain  the 
latter  has  demanded  and  we  have  always  rendered  the  fullest 
and  freest  performance  of  neutral  obligations.  It  is  also  seen 
that  by  reason  and  usage  the  failure  of  a  neutral  nation  to 
perform  in  good  faith,  and  to  the  best  of  its  ability,  its  obli- 
gations in  this  respect,  is  deemed  to  sustain  a  claim  for  com- 
pensation for  all  pecuniary  damfage  growing  out  of  its  derelic- 
tions ;  and  even  to  justify  reprisals  and  absolute  war. 

Yet,  notwithstanding  all  tnis,  we  find  that  Great  Britain 
has  permitted,  within  her  harbors  and  domain,  the  fitting 
out  of  armaments  notoriously  intended  to  cruise  against  our 
commerce  ;  and  that  the  hostile  armament  has  been  permitted 
to  sail  unopposed  from  English  shores  upon  its  criminal 
business  of  lighting  up  the  seas  with  burning  merchant* 
men,  days  after  the  government  had  been  in  possessioD 
of  what  itself  admitted  to  be  sufficient  proof  of  its  clan- 
destine character.  Indeed,  on  the  contrary  from  the  Ala- 
bama being  opposed,  it  is  stated  by  the  press,  that  the 
officials  of  the  "circumlocution  office,"  in  the  prosecu- 
tion of  the  great  business  of  "  How  not  to  do  it,"  de- 
cided upon  the  value  of  a  breach  of  the  law  of  nations,  by 
receiving  a  bond  of  twenty  thousand  pounds  as  the  consid- 
eration, and  indemnification  for  permitting  the  Alabama 
to  proceed  to  sea,  thus  making  the  British  nation  a  partner 
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in  her  crimes  and  surety  for  aU  her  acts  of  pecuniary,  dam- 
age.  And  the  only  excuse  for  this  unprecedented  fraud  is 
drawn  from  the  state  of  a  queen's  adyocate's  digestion  ;  na- 
tional honor,  international  justice,  and  the  peace  of  great 
nations  bound  up  with  the  bandages  of  Sir  John  D.  Hard- 
in^s  gouty  toe  I  Moreoyer,  although  the  culprit  defies  Eng- 
Hih  revenue  laws  by  sailing  without  a  clearance ;  and  al- 
though the  true  nature  of  her  voyage  is  soon  made  known  in 
England  by  her  burning  and  destroyings  ;  and  although  she 
was  known  to  be  destined  for  the  neighborhood  of  certain 
British  ports,  and  does  in  fact  made  her  appearance  and  cruise 
there  for  months,  she  is  at  the  end  of  that  time  permitted  to 
enter  and  lie  in  safety  in  a  British  port,  without  any  effort 
to  seize  or  detain  her  ;  but,  on  the  contrary,  the  local  author- 
ities of  Kingston  are  seen  coming  a^ively  to  her  assi&tance, 
and  returning  her  escaped  crew  by  force,  the  same  as  if  she 
were  a  lawfuUy  commissioned  vessel,  with  whom  the  seamen 
might  have  a  lawful  contract  of  service. 

'The  legal  liabilities  which,  under  these  circumstances,  at- 
tach to  the  offending  nation,  are  easily  understood.  Every 
nation,  while  it  maintains  the  semblance  of  domestic  govern- 
ment, is  responsible  for  the  execution  of  its  own  laws,  espe- 
cially such  as  are,  in  their  nature,  promises  or  compacts  with 
other  nations.*  If  the  Confederate  States  were  an  independent 
and  recognized  nation,  so  that  these  vessels  could  have  a  bonc^ 
fide  national  character,  England  would  still,  under  the  cir- 
cumstances of  their  outfit,  be  responsible  for  them  as  if 
they  were  her  own.  And  this  would  be  so  even  if  all  the 
persons  engaged  in  the  matter  '^ere  foreigners  in  England ; 
for  a  stranger  owes  the  same  allegiance  to  the  laws  of  a  coun- 
try, while  he  remains  in  it,  as  a  citizen ;  and  the  law  has  equal 
power  over,  him  to  compel  his  obedience ;  and,  consequently, 
the  government  of  the  state  has  no  ground  here  for  a  distinc- 
tion as  to  the  liability  it  shall  bear.  It  was  upon  this  prin- 
ciple that,  by  the  treaty  of  1794,  this  nation  agreed  to  make 
compensation  for  daniages  inflicted  by  French  privateers  fit- 

•  Indeed,  a  lUto  may  not  take  refiige  behind  defects  of  itai  manicipal  laws ;  tor  It  leboond  at 
its  own  peril  to  proyide  effective  domestle  machinery  to  executo  its  international  duties.'  It  waa 
op<m  this  principle  that  England  stood  in  th^  matter  of  Alexander  McLeod  in  1838.  MoLeod  had 
done  an  act  for  the  British  govemmenti  for  which  he  was  arrested  as  an  offender  against  the  laws 
of  New  York.  His  goTemment  avowed  the  responsibility  of  his  act,  and  demanded  from  the 
Unitad  Stales  his  release.  The  Secretary  of  State,  Mr.  Webster,  admitted,  that  since  the  act  had 
been  done  under  orders,  it  was  no  longer  an  individual  offence,  but  a  matter  between  the  two  na- 
tions, and  recommended  his  release,  but  explained  that  the  Federal  Government  had  no  power  to 
take  him  from  the  custody  of  the  state  officers.  England  refused — very  properly— to  entertain  aa 
•a  ezcnse  any  defect  In  oar  system  ;  saying,  that  every  nation,  pretending  to  hold  relations  with 
ether  nations,  is  bound  to  provide  itself  with  the  power  to  meet  all  Just  demands ;  and  had  not  the 
New  York  Jury  disagreed  at  the  trial,  we  should  have  had  war  npcm  that  question. 
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ted  Oft  in  out  ports.  The  philosopkio  itateBieiit  of  iha 
winciple  is  giren  by  Burlemaqui,  who  cites  OiotiHs  asA 
Meineccius,  iumI  is  in  turn  cited  hy  Phillimore  (toL  iL,  pu 
330),  with  approral,  i&  these  words : 

''In  cinl  socwdes^  wken  a  particular  iQ«nb«r  has  done  aa  injury  tai 
a  stranger,  the  govsnor  of  the  oonimoawealth  is  sometimes  respoii%« 
Ue  for  it,  8o  that  war  may  be  declared  against  hiao.  on  that  account* 
Bttt  to  ground  this  kind  of  imputation,  we  must  necessarily  suppose 
one  of  these  two  things,  sufferance  or  reception,  viz. :  either  that  tha 
sovereign  has  permitted  this  harm  to  be  done  to  the  stranger,  or  that 
he  afforded  a  retreat  to  the  criminal.  In  the  former  case«  it  must  be 
laid  down  as  a  maxim,  that  a  sovereign  who,  knowkig  tlie  crimes  of  ho 
subjects — as,  for  example,  that  they  practise  piracy  on  strangers — and, 
being  able  and  oMtged  to  hinder  it,  does  not  hinder  it,  renckrs  himsdf 

criminal,  because  he  has  cAsentod  to  the  bad  action Now  iS 

is  presuBoed  that  a  sovereiga  knows  what  his  subjects  openly  and  fee* 
quently  commit ;  and  as  to  his  power  of  preventing  the  evil,  this  is  alU 
ways  presumed,  unless  the  want  of  it  be  dearly  proved*" 

This  principle  extends,  it  will  be  perceived,  so  £gu:  as  to 
make  the  neutral  sovereign  prima  fade  responsible  for  the 
unneutral  acts  of  the  belligerents  when  done  or  initiated  with*« 
in  his  jurisdiction.  All  the  more  is  he  bound  to  prevent,  or 
if  he  does  not  prevMit,  to  compensate  for  such  acts  done  by 
his  own  subjects ;  and  the  question  remains,  although  no 
longer  of  the  first  importance,  What  is  the  naiionai  char^ 
acter  of  the  Oreto  and  Alahama.  f  Each  of  those  vessels  waa 
entirely  built,  equipped,  and  fitted,  in  British  waters  by  En- 
glishmen. They  are  permitted  to  enter  and  lie  in  British 
ports  as  safely  as  if  they  were  oommissioned  in  her  majesty'a 
service,  at  the  same  time  that  our  cruisers  ^re  warned  off^ 
and  forbidden,  even  when  in  distress,  to  enter  for  coal — aa 
in  the  cases  of  the  Tuscarora,  Flambeau,  and  Saginaw. 
The  Oreto  went  to  sea  with  a  crew  'consistinfi;  of  fifty-twQ 
Englishmen   and   one  American.      She  sailed  under  En* 

glish  papers  for  a  legitimate  port.  Both  were,  at  or  about 
leir  departure,  ascertained  to  be  the  private  property  of 
Englishmen.  Unless  some  change  of  title  has  taken  plaee 
these  vessels  are  yet  owned  in  England  by  Englishmen.  If 
any  such  change  has  ti^en^  place,  to  whom  has  the  title 
passed  ?  Not  to  the  Confederate  States,  or  any  rebellious  citi- 
sen  of  that  portion  of  this  nation  ;  for,  as  between  England 
and  the  rest  of  the  world,  these  rebels  are  to  be  considered 
belligerents,  and  no  contract  between  a  citizen  of  a  neutral 
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itate  and  a  belligeTenty  to  aid  in  any  way  th«  prosecution  of 
war,  is  lawful ;  on  the  eanirary  every  such  agreement  is  ah 
in^iiio  voidy  and  these  vessels  stUl  remain  the  property  of  the 
British  oitizens  who  huitt  them.  The  principle  of  law  hei« 
stated  has  been  decided  solemnly  in  both  England  and  Amer- 
ica. The  English  case  is  Demetrius  De  WUtz  v,  Hendricki 
(9  Moore,  0.  P.  Bep.,  566-7  ;  tried  in  1824),  The  facts  of 
tiiiat  case  involyed  a  contract  to  raise  money  to  aid  the  Greeks 
in  thehr  revolt  against  the  Porte,  the  plaintiff  cTaiming  to  act 
for  the  Exarch  of  Bavenna,  under  power  of  attorney,  and  the 
defendant  being  an  English  broker.  The  contract  was  de- 
clared by  Lord  Chief  Justice  Best  to  be  void  by  the  law  of 
nations.  The  principal  American  case  is  Kennett  v.  Chambers 
(14  How,  U.  S.  Bep.,  38,  44).  The  facts  were  that  Cham- 
bers, a  Texan  genertd,  had  agreed  to  convey  a  large  tract  of 
Texan  lands  in  consideration  of  advances  made,  and  to  be 
made,  at  Cincinnati,  for  the  purpose  of  aiding  the  Texans  to 
carry  on  the  revolution  against  Mexico,  with  which  power  we 
were  at  peace.  The  contract  was  made  at  Cincinnati,  in 
1836,  and  the  independence  of  Texas  was  not  recognized  by 
the  President  of  the  United  States  until  1837.  A  bill  hav- 
ing  been  filed  to  obtain  s^  specific  performance  of  the  contract 
to  convey,  the  Court  refused  to  enforce  it,  saying  *^  the  con- 
tract is  not  only  void,  but  the  parties  who  advanced  the 
money  were  liable  to  be  punished  in  a  criminal  prosecution 
for  a  violation  of  the  neutrality  laws  of  the  United  States.** 

Thus,  it  is  seen  that  the  Crete  and  Alabama,  originally 
sailing  from  English  ports,  manned  by  English  law-breakers, 
are  still  the  property  of  English  owners ;  because  all  attempts 
on  their  part,  if  any  such  have  been  made,  to  convey  their 
interests  to  our  rebellious  citizens,  or  any  one  of  them,  are 
absolutely  void  and  of  no  effect.  And^  it  is  a  fair  question 
for  judicial  and  professional  consideration,  tohether,  in  addi^ 
Hon  to  the  criminal  proceedings  given  by  the  Foreign  Enlist- 
meni  Act,  the  ovmera  of  the  Jacob  Bell  may  not  have  their 
action  for  damages  against  Fawcett,  Preston  dt  Co,,  of 
Liverpool,  the  ovmers  of  the  Florida  ;  and  the  ovmers  of  the 
Brilliant,  and  ^  other  vessels  destroyed  by  the  Alabama, 
their  respective  actions  against  Messrs.  Laird,  of  Birken- 
head, the  reprUed  owners  (ff  that  vessel. 

One  more,  interesting,  but  still  less  important  question, 
practically,  relates  to  the  specific  character  of  these  vessela 
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and  their  crewB.  Are  they  pirates  ?  Piracy  is  defined  to  be 
the  offence  of  depredating  upon  the  high  seas/ti^t^Aou^  being 
avithorhed'  by  any  sovereign  state.  (Wheat.  Int.  L.,  P.  2, 
c.  2,  §  15.)  These  English  sea-rovers  claim,  doubtless,  to 
cruise  under  some  kind  of  commission  from  the  self-styled 
and  unrecognized  '^  Confederate  States."  I  do  not  propose 
to  discuss,  with  much  seriousness,  hero,  a  question,  which 
being  in  this  place  of  little  import,  may  hereafter,  in  a  different 
discussion,  become  of  the.  first  magnitude  ;  still,  I  am  com- 
pelled to  say  that,  by  the  law  "tod  practice  of  nations,  it  ap- 
pears that  no  commission  from  an  unknown,  unrecognized 
authority  can  relieve  the  persons  upon  those  vessels  from  the 
character  of  pirates,  liable  to  punishment  as  such  by  any 
nation  who  may  have  the  power  and  the  will  to  enforce  the 
penalties  for  that  crime.  Hautefeuille  says  (Des  Nations 
Centres,  tit.  3,  ch.  2) : 

''  It  is  admitted  by  all  nations,  that  in  maritime  wars  every  indi- 
vidual  who  commits  acts  of  hostility  without  having  received  a  regu* 
lor  commimon  ft  om  his  sovereign^  however  regular^  he  may  make  war^ 
is  regarded  and  treated  as  guilty  of  piracy.*' 

From  what  sovereign  have  the  commanders  of  the  Florida 
and  Alabama  received  commissions  ?  Although,  in  view  of 
what  we  now  know  has  been  done,  it  may  be  rash,  I  yet 
venture  to  aHsume  that  it  is  not  from  her  majesty  ;  certainly 
not  &om  the  executive  head  of  this  nation.  There  is  no 
government,  such  as  they  claim  to  represent,  in  existence — 
at  least,  having  any  such  existence  as  would  afford  a  legal 
protection  to  them,  in  case  some  nation  which  has  not  con- 
ceded to  them  belligerent  rights,  should  choose  to  seize  and 
try  them  as  pirates  : 

<*  For  it  is  a  flrmly-established  rule  of  British,  American,  and,  in- 
deed, all  jurisprudence,  that  it  belongs  exclusively  to  governments  to 
recognize  new  slates ;  and  that  until  such  recognition,  either  by  the 
government  of  the  country  in  whose  tribunal  the  suit  is  brought,  or  by  the 
government  to  which  the  new  state  belongs,  courts  of  justice  are  bound 
to  consider  tJie  ancient  state  of  things  as  eoasting,**  (2  Phillimore  25  ; 
Kose  V.  Himnely  4  Cranch,  272  ;  Uoyt  v.  Gelston  8  Wheat.  324.) 

Nor  would  it  avail  these  men.  to  plead  that  they  are  not —  | 
according  to  the  general  description  of  pirates— enemies  to 
all  mankind  j  for  in  the  case  of  the  Magellan  pirates,  in 
1851  (see  The  Jurist),  the  learned  Dr.  Lushington,  of  the 
High  Court  of  Admiralty,  declared,  concerning  the  law  of 
nations  relating  to  pirates : 
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*'  If  it  was  clearly  proved  that  the  accused  committed  robbery  and 
murder  on  the  high  seas,  they  were  adjudged  to  be  pirates,  and  suf* 

fered  accordingly It  does  ndt  follow  that,  because  rebels 

and  insurgents  may  commit  against  the  ruling  powei*s  of  their  own 
country,  acts  of  violence,  they  may  not  commit  piratical  acts  against 
the  subjects  of  other  states." 

The  same  question  arose  shortly  after  the  ahdication  of 
James  II.,  in  a  manner  to  make  it,  m  all  essentials,  precisely 
parallel  to  th6  one  on  hand. 

'^  That  case  involved  a  discussion  of  the  general  principle,  whether, 
a  deposed  sovereign,  claiming  to  be  sovereigi^  de  jure^  might  lawfully 
commission  privateers  against  the  subjects  and  adherents  of  the  sover- 
eign cU  facto  on  the  throne ;  or  whether  they  were  to  be  regarded  as 
pirates,  inasmuch  as  they  were  sailing  animo  furandi  et  deproedendi 
without  any  national  character.'* 

And,  after  stating  at  length  the  argument  on  both  sides, 
Mr.  Phillimore  gives  as  his  judgment : 

'^  That,  after  allowing  every  deduction  in  their  favor,  the  reason  of 
the  thing  must  be  allowed  to  preponderate  greatly  towards  the  opinion 
of  Tindial,  that  these  privateersmen  were,  by  the  law  of  nations, 
pirates."    (I  PhUU.  398-406.) 

But^  whatever  may  be  the  correct  judgment  upon  this 
point,  one  thing  is  certain,  that  all  the  character  these  ves- 
sels possess,  is  British  ;  and  that  if  they  are  pirates  at  all, 
they  are .  British  pirates,  roaming  the  seas,  with  the  im- 
plied permission,  if  not  actual  connivance,  of  that  gov- 
ernment ;  and  that  for  the  depredations  of  these  vessels, 
Grea^  Britain  is,  by  the  spirit  of  the  law,  the  usage  of  na- 
tions, and,  especially,  the  precedent  established  in  her  favor 
and  on  her  demand  in  1794,  bound  to  pay,  even  to  the  last 
dollar  of  loss. 

I  have  undertaken  this  hasty  investigation,  on  account  of 
the  importance  which  international  affairs  are  assuming,  in 
consequence  of  the  outrages  of  these  lawless  rovers,  and  be- 
cause of  the  prevalent  ignorance — ^in  which  I  fully  shared — 
as  to  the  true  character  and  extent  of  our  right  in  the  prem- 
ises. Fortunately,  the  historical  facts  which  have  been 
cited,  are  such  as  carry  the  argument  upon  their  face  ;  and, 
for  the  few  conclusions  which  it  has  been  necessary  to  draw, 
it  is  not  doubted  that  they  will  be  found  by  thosewho  may 
give  this  grave  subject  more  deliberate  consideration — to  be, 
in  all  essential  characteristics,  sustained  by  both  letter  and 
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flpirit  of  the  law.    For  the  ptLrpose  of  a  brief  recapitulation, 
tnese  conclusionB  may  be  stated  as  follows :  First.  The  obli- 

fation  of  neutrality  which  Qreat  Britain  owes  this  nation  is 
ased  on  international  law,  international  comitVy  gratitude, 
the  spirit  of  treaties,  and,  litit  and  least,  upon  that  compact 
with  all  the  world,  called  the  Act  of  59  Geo.  III.  Becond. 
That  international  law  is  the  science  of  the  external  relations 
of  nations,  and  that  its  sanctions  are  neither  derived  from  nor 
dependent  upon  things  municipal,  but  bear  equally  upon  de- 
mocracies, aristocracies,  and  despotisms.  Third.  For  this 
reason,  no  government  can  excuse  itself  from  full  performance 
of  its  international  obligations  by  the  suggestion  of  any  lack 
of  internal  authority ;  and  within  the  scope  of  this  proposi- 
tion, it  may  be  safely  asserted  that,  if  that  radical  defect  in 
the  internal  organization  of  this  republic,  which  prevented 
the  President  of  the  United  States  from  exercising  control 
over  the  sheriff  of  an  interior  county  of  New  York,  was  not  a 

Sood  excuse  in  McLeod's  case,  England  will  hardly  make  a 
efect  of  power  in  her  revenue  officers  suffice  in  the  matter  of 
Jfehe  Florida ;  nor  a  queen's  advocate's  "  malady"  in  that  of  the 
Alabama.  Fourth.  That  it  was  the  duty  of  the  British  gov- 
ernment in  both  cases,  after  the  application  of  Mr.  Adams, 
to  have  followed  the  ''Maury"  preoedent  by  seizing  and  hold- 
ing the  vessels,  and  thus  preventing  mischief,  until  a  full  in- 
vestigation could  have  b^n  had  ;  and  having  &iled  in  this, 
it  was  a  duty  all  the  more  imperative,  when  the  real  purpose 
of  these  vessels  was  known,  to  follow  the  Portugueee-Tercei- 
ra  precedent,  by  sending  British  cruisers  to  the  ends  of  the 
earth,  to  prevent  the  consummation  of  the  fraud,  as  well  as 
bring  the  criminals  to  justice  for  their  offence  against  the  dig- 
nity and  peace  of  England.  Fifth.  That  the  action  of  the 
British  government,  certainly,  and  its  motive,  apparently, 
have  been  grossly  in  breach  oi  its  neutral  obligations.  Sixth. 
That  it  is  a  maxim  in  universal  justice,  as  weU  as  in  the  com- 
mon law,  that  there  is  no  wrong  without  a  remedy ;  and  the 
remedies  for  these  injuries  are  of  two  kinds  :  1st,  by  civil  ac- 
tion and  criminal  prosecution  against  the  English  owners, 
their  servants,  agents,  and  abettors  ;  and,  2d,  by  the  demand, 
and  receipt  from  that  government,  of  full  compensation  to  pri- 
vate sufferers ;  and  in  default  of  the  latter,  by  reprisals  and  war. 
And,  in  justification  of  such  a  war,  we  may  appeal  to  En- 
glish state  papers,  where  the  reasons  will  be  found,  set  out 
with  all  requisite  particularity  by  England's  greatest  histo- 
rian for  one  of  her  greatest  kings. 
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WHAT   IS   TREASON? 


A.   CHA-HaE, 
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HON.    PELEG   SPRAGUE, 


JUDGE  OF  THE  U.  B.  DISTSIOT  OOUBT 


FOR   THE  DISTRICT   OF  MASSACHUSETTS, 


TO  THB 


GEAND    JUEY, 


AT  THE  lABCH  TERM.  A  B..  1863. 


FEINTED  FOR  THE  UNION   LEAGUE. 


<PItIJTTEQ    SY  QHjlIiLEB    W.    aWj^SEY. 

^PRIXj,       1803. 


At  the  opening  of  the  District  Court  <^  the  United  States,  fiir  the 
March  Term,  1863,  Judge  Spbaoub  deKTored  a  Charge  to  the  Grand 
Jniy.     On  retiring,  the  Grand  Jury  passed  the  following  vote : 

'*  Vot$dy  unanimously,  that  we  respeotfolly  request  EBs  Honor, 
Judge  Spragus,  to  present  to  us,  for  publication,  the  Charge  just  de- 
livered, and  that  a  Committee  of  tihree  be  appointed  to  make  known 
this  request  to  the  Judge,  and  to  attend  to  the  publication  of  the 
Charge." 

In  cmnplianoe  with  this  request,  the  learned  Judge  has  written 
out  his  Charge  and  given  it  to  the  Grand  Jury;  and  it  is  now  pub- 
lished, at  tbe  request  of  the  Committee,  by  tihe  Salbm  Union  Lbaqui. 


Gentlemen  of  the  Gband  Jubt: 

It  is  your  daty  to  inquire  into  all  offences  against 
the  United  States  within  the  jurisdiction  of  this  Oonrt.  The 
greatest  crime  known  to  the  law  is  Treason;  self-preserva- 
tion being  the  highest  duty  of  goyemment.  Without  it  there 
can  be  no  administration  of  law,  civil  or  criminaL  This 
crime  is  defined  by  the  Constitution  itselfl  It  declares  that 
treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  i^;ainst  them,  or  in  adhering  to  their  en^ueSy 
giving  them  aid  and  comfort  A  person  may  be  guilty  of 
treason  without  himself  taking  up  arms^  and  even  while  at 
a  distance  from  any  military  assembly.  That  crime  may  now 
be  committed  within  this  State,  by  cooperating  with  rebels 
who  are  in  arms,  in  distant  parts  of  the  Country ;  the  rule 
being  that  ''All  those  who  perform  any  part,  however  mi- 
nute, or  however  remote  from  the  scene  of  action,  and  who 
are  actually  leagued  in  the  conspiracy,  are  to  be  considered 
as  traitors."  Any  person .  who,  knowing  that  treason  has 
been  committed,  shall  ''conceal,  and  not,  as  soon  as  may  be, 
disclose  and  make  known  the  same "  to  certain  high  oflBcers, 
is  guilty  of  a  criminal  offence  denominated  Misprision  of 
Treason. 

Until  the  year  1861,  these  offences  were  the  only  pro- 
visions of  the  criminal  law  for  the  suppression  of  acts  direct- 
ly tending  to  the  destruction  of  the  Gk>vemment. 

There  were  indeed  Statutes  making  it  criminal  to  ob- 
struct, resist,  or  impede  the  execution  of  legal  process,  or 
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to  assault;  beat,  or  wound  any  officer  or  other  person  duly 
authorized,  in  serving  such  process,  or  to  endeavor  oormpt- 
ly,  or  by  threats  or  force,  to  influence  any  juror,  witness,  or 
officer  in  any  Oourt  of  the  United  States,  or  by  threats  or 
force  to  impede,  or  endeavor  to  inoiped^  the  due  administrar 
tion  of  justice  therein.  But  these  were  regarded  as  minor 
offences,  subjecting  the  offender  only  to  moderate  punish- 
ment, by  fine  and  imprisonmant.. 

Under  these  laws  a  marshal  of  the  United  States  might 
be  forcibly  resisted,  and  he  and  his  aids  actually  murdered, 
while  in  the  execution  of  lawful  process  within  a  State,  and 
yet,  the  courts  of  the  United  States  could  sentence  iSie  offend- 
ers ta  no  higher  punishment  than  imprbonment  ftr  one  year 
anti  a  fine  ot  three  hundred  dollars.  The  State  law  ndght 
or  might  not  prohibit  sudi  acts  and  affix  an  adequate  pen- 
alty. 

Such  was  the  condition  of  our  criminal' jurisprudence  fbr 
the  protection  of  the  life  of  the  government,  and  to  secure 
the  enforeement  of  the  laws,  up  to  the  time  of  the  breaking' 
out  of  this  rebellion.  How  far  it  fell  giiort  of  the  duty  of 
Congress,  ia  now  seen  by  the  light  of  the  conflagration  which 
was  permitted  to  be  kindled. 

The  Criminal  code  touched  no  measure  that  had  not 
ripened  into  an  overt  act  of  levying  war,  or  actual  interfere 
ence  with  the  administration  of  the  law.  All  the  incipieni 
and  preparatory  measures,  leading  to  the  overthrow  ot  the 
government,  were  left  without  punieAment  or  reprehension. 

Since  the  commencement  of  this  rebellion,  Congress^  has^ 
by  penal  exactments,  endeavored  to  secure  the  fidelity  of 
officers  and  employes  of  the  United  States. 

There  are  several  Statutes  prescribing  new-  oaths  of 
office  and  affixing  the  penalties  of  petjury  to  their  violation. 
The  first  was  passed  in  August,  1861,  and  requires,  that  ev^ 
ery  officer,  clerk,  or  employ^  in  the  several  departments  of 
the  government,  or  in  any  way  connected  therewith,  shall 
take  an  oath  to  support  and  defend  the  constitution  and  gov- 
ernment of  the  United  States  against  all  enemies,  whether 
domestic  or  fbreign,  and  to  bear  true  fkith,  allegiance  and 
loyalty  to  the  same,  any  ordinance,  resolution,  or  law  of 


BDjf  Stake  Goaveakion  or  LegislMiTuse^  to  tbe^  eontraiy-  aotr 
viAstaDdiBg.  Here,  yoa  will  afasenre,.  ia  at  moob  bofiftrtMfc 
and  striking  pro¥Bi(m,.unkii0wii:  to  aoji;  pceniMBicAmlj^Qaklb. 
It  refnires  not  only  fioMiky  to  thft  goyerBmankt.  tet^tlie  amh 
part  and  de&nee'Aereof  against  dl  eBemiaS)  Jtonaatib  as  vdli 
aft  foreign.  Nor  istiiia  all;  there  ja  added  thiS}  en|riia4ia 
language,  ^aity  or&ance,  reaction,  er  Imw  of  any  state 
coniventioa  as  legtslaiace  to  the  oooitrary  BOtwitliatmdJii^" 
Thia^  QenilemeBy.  i8  a  most  ezplidt  renuwiatian  aoA  al^ 
xatioB  of  the  deadly  heresjr  of  a.paniBi0uni  State.  Soimaigiir 
tj ;  that  heresy,  ivfaich  iB»  been  ao^peinatoni^  and  saeaaaa 
fii^-mcvteitedfiNrnuBiy  years  past,  especidljr  in.  tba  SMih?^ 
oca atsfaas,  and  hae.at  length  prodnced  the  bitter  frnii of 
opoK  rdbeDiDik  Ths  doefarine  of  paramoimt  Slato  Siavex^ 
dgi^,.aiid  of  paiamonst  State  Aliegiance^  haa  tafcea  paa^ 
session  of  the  idnds.  of  tflDcr  of  tiKoaaiids  i' nagr^  has  becoaua 
pablia  opimim  in:  several  states,,  and  this  not  oidy  againak 
tiiQ  wholia  spirit  of  the  oenslitntifflv  bat  mt  the  hce  off  ila 
HDOst  espress  and  emphatia  laogoage. 

Ouv  fiEktfafiKff  fwesaw  tftis  dang^and  moot  oaifAiHijp 
gear  dad  against  it.  Thej"  meant  to  oceato  a  gpuxKimanft 
widi'  the  hi^iest  attribntoa  of  8oveBreignty,.8Qd  nikhthe  poip- 
ear  of  self-preservaiion.  They  marked  oat  the:  ai^core;  of  Aaft 
gofemmeBt  with  all  praeticaUe  deaffmees  and  preoisian^  and 
wiAin  tiiat  sphere  made  it  snpreme. 

They  took  especial  care  that  this  suprenuugr  shoald  mot 
be  left  to  inference.  The  Sixth  Artiele  of  the  Coaatitiiikaa 
deeiareB,  in  express  termi^  that  ^ttis  Oaostitatibn.  andl  tlia 
tawB  and  treaties  made  pnrsnan^  thereto,  shall  be  tha  sa^ 
pieDK  hnr  of  tiie  huid." 

This  seems,  to  be  safidently  pasitire  and  mrnqoiNfocaL 
Bst  the  framers  ef  the.  Ooastitntioa  did  not  stop  eTen  ttten^ 
but  added  these  words :  ^  anytidng  in  the  Genstititios  oa 
laws  of  any  State  to*  the  contrary  notwithstanding^"  Tbaa 
pomtedly  and  htborioariy^  in  words  as  apt  and  ei^resalfeL 
aa  oor  langia^  affordiE^  gaardihg  against  and  lepeBing  tha 
idea,  tiiaft  a  ^ato  eonld  by^  any  Act,  boweter  selttin^  even 
ftgr  ita  organic  or  finidamentaL  law,  resist  or  interfeie  wikk 
thn  Ctonstitaiion  and  laws  of  the  United  States,,  in  their  op^ 
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oration  over  the  whole  Oountiy.      And  yet  the  doctrine 
that  the  laws  of  the  United  States,  constitutionally  enacted, 
are  not  supreme,  bat  that  the  law  of  a  State  may  override 
them,  and  even  authorize  its  inhabitants  to  rise  up  in  resist- 
ance and  overthrow  the  government,  has  been  not  only  the- 
oretically maintained,  but  carried  into  actual  and  direful  prac> 
tice.    The  disastrous  consequences  of  this  heresy  of  parsr 
mount  State  All^iance  cannot  be  measured.    We  have  seen 
some  of  them,  but  the  end  is  not  yet.    Under  its  influence 
we  have  seen  the  government,  in  the  incipient  stages  of  a 
great  rebellion,  when  its  life  was  threatened  and  its  very 
existence  at  stake,  stand  as  inactive  as  if  struck  with  paral- 
ysis.   At  such  a  time,  we  have  seen  the  Chief  Magistrate 
of  this  great  country  looking  on  as  if  in  utter  helplessness, 
taking  no  efficient  measure,  either  of  prevention  or  repres^ 
sion,  but  declaring,  in  a  solemn  message,  that  the  Constitu- 
tion did  not  contemplate  making  war  upon  a  State;  a  dec- 
laration which,  in  its  application  to  the  then  condition  of  the 
country,  meant  that  if  a  State  saw  fit  to  make  a  law  to 
overthrow  the  government  of  the  United  States,  and  resist 
the  execution  of  its  laws,  the  government  has  no  right,  in 
order  to  enforce  the  laws  and  maintain  its  authority,  to  put 
down  such  resistance  by  using  the  requisite  force.    That  is, 
that  the  State  law  is  to  be  supreme  and  practically  trium- 
phant over  the  constitution  and  laws  of  the  United  States. 

Under  the  influence,  or  pretence  of  this  doctrine,  we 
have  seen  hi^  functionarie?  and  officials,  of  almost  every 
grade,  guilty  of  the  most  appalling  perfidy.  We  have  seen 
them  plotting  and  taking  actual  measures  for  the  destruc- 
tion of  the  government,  while  trusted  and  paid  to  preserve 
and  protect  it.  We  have  seen  even  officers  of  the  Army 
and  Navy,  of  almost  every  grade,  who  had  been  educated, 
supported,  cherished  and  honored  by  the  United  States,  and 
with  whom  we  had  supposed  that  loyalty  and  devotion  to 
their  country  and  their  flag  was  both  a  sentiment  and  a 
principle — we  have  seen  such  men,  not  only  deserting  their 
country  and  their  flag  in  the  hour  of  approaching  peril,  but 
plunging  into  the  crime  of  treason,. and  actually  joining,  and 
some  of  them  leading,  the  forces  of  the  rebel  enemy.    Surely 


it  was  time  that  Oongress  ahonld  take  more  efectnal  meas- 
ures for  the  suppression  and  prevention  of  such  atrodoos 
perfidy.  This  Statute  of  Aug.  6, 1861,  so  far  as  it  went, 
was  well  adapted  to  that  end.  It  is  limited,  as  we  have 
seen,  to  employes  in  the  executive  departments,  or  persons 
ccmnected  therewith.  By  Statute  of  March  6,  1862,  the 
same  oath  is  required  of  ship-masters,  on  clearing  for  a  for* 
eign  country,  or  for  any  port  in  the  United  States. 

By  the  Act  of  July  17,  1862,  persons  making  claims 
against  the  United  States,  were  required  to  take  the  same 
oath. 

By  Statute  of  July  2,  1862,  every  officer,  civil,  military 
and  naval,  is  required  to  take  an  oath  that  he  has  not  voir 
untarily  borne  arms  against  the  United  States,  or  volunta* 
rily  given  aid,  counsel  or  encouragement  to  persons  engaged 
in  armed  hostility  thereto ;  that  he  has  neither  sought,  ac- 
cepted nor  exercised  any  office  under  an  authority  hostile  to 
the  United  States,  nor  yielded  a  voluntary  support  to  any 
such  authority  within  the  United  States ;  and  further,  to 
support  and  defend  the  constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic,  and  to  bear  true 
faith  and  allegiance  to  the  same,  and  that  this  obligation  is 
taken  without  any  mental  reservation  or  -purpose  of  eva- 
sion ;  and  that  he  will  well  and  truly  discharge  the  duties 
of  his  office.  This  oath  does  not  contain  the  special  clause 
i^inst  State  assumptions  which  is  found  in  those  I  have  be- 
fore mentioned.  It  does  not  in  terms  name  the  ordinance 
or  law  of  any  State,  but  its  comprehensive  language  clearly 
embraces  them.  The  falsely  taking  this  oath  of  office,  is 
made  a  criminal  oflPence,  which  not  only  sulgect's  the  party 
to  the  penalties  of  perjury,  but  ever  afterwards  disqualifies 
him  from  holding  any  office  under  the  United  States. 

I  have  called  your  special  attention  to  these  recent  Stat- 
utes, because  they  create  new  oflFences.  There  are  two 
others  of  great  importance. 

By  an  act  passed  in  July,  1861,  it  is  provided  that  if 
two  or  more  persons  within  any  State  or  Territory  of  the 

(8) 
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United  States  shall  conspire  together  to  overthrow  by  fiiroe 
the  government  of  the  United  States,  or  to  levy  war  against 
itf  or  by  foroe  to  oppose  the  government,  or  to  prevent,  hin- 
der or  delay  the  exeoution  of  any  Uw  at  the  United  States, 
or  to  seise  any  property  of  the  United  States,  against  its 
anthority,  every  person  so  offending  shall  be  guilty  of  a 
high  crime. 

The  Statute  of  July  17,  1862,  makes  it  a  criminal  c^- 
fence  to  incite,  set  on  foot,  assist  or  engage  in,  any  rebellion 
or  insorrection,  or  to  give  aid  or  comfort  thereto.  These 
Statutes  reach  the  incipient  steps  which  lead  to  resistance 
and  rebellion. 

Previous  to  their  enactment,  any  person  might,  by  words 
or  acts,  stir  up  and  incite  others  to  rebellion,  or  actually 
enter  into  conspiracies,  and  take  preparatory  measures  for 
the  destruction  of  the  government,  without  being  subject  to 
any  legal  penalty.  Those  who  were  plotting  and  preparing^ 
treason  were  not  compelled  to  secresy  or  conceahnenU 
They  were  not  driven  to  cellars  or  caverns,  the  impropriate 
scenes  for  such  dark  and  ne&rious  machinations.  But  they 
were  carried  on  in  open  day,  in  public  buildings  and  hails  of 
legislation.  We  have  seen  incitements  to  rebellion  by  eveiy 
art  that  could  mislead  the  mind,  or  inflame  the^  passions. 
We  have  seen  conspiracies  in  almost  every  form.  Even 
legislative  bodies  and  public  conventions  have  assembled 
for  the  purpose  of  devising  plans  and  carrying  out  measures 
for  the  overthrow  of  the  government,  and  they  have  prose- 
cuted their  work  by  public  ordinances  and  declarations,  and 
made  preparations  for  actual  hostilities ;  and  all  this  with 
legal  impunity,  there  being  no  Statute  of  the  United  Statee 
by  which  any  one  of  these  conspirators  could  be  arrested  as 
a  criminal.  And  yet  Congress  has  always  had  the  power 
to  pass  Statutes  of  prevention.  It  was  given  to  them  by 
the  people  for  the  preservation  of  the  government.  This 
power  was  vested  in  Congress  to  be  exercised ;  and  it  is 
not  too  much  to  say,  that,  if  Coi^ress  had  performed  that 
duty  by  passing  these  Statutes  thirty  years  ago,  and  they 
had  been  fiuthfully  executed,  the  dire  catastrophe  in  which 
our  country  is  now  involved  would  probably  have  been  pre- 
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vented.  This  forces  upon  us  the  pregnant  inquiry,  why  was 
this  duty  so  long  neglected  ?  Why,  for  more  than  seventy 
years,  was  the  life  of  the  government  thus  1^  exposed  to 
the  maohinations  of  its  enemies  7  The  cause  is  to  be  found 
in  excessive  jealousy  of  the  power  of  the  Federal  Oove  r- 
ment,  and  apprehension,  real  or  pretended,  of  danger  to  the 
States.  The  fear  that  the  states  mi(^t  be  overwhelmed,  or 
encroached  upon  by  the  national  government,  although  some- 
times feigned,  has  no  doubt  been  actually  felt  by  many  per- 
sons.  Although  most  prevalent  in  the  Southern  States,  it 
has  not  been  confined  to  them.  This  jealousy  and  appro* 
h^ision  have  greatly  aflfocted  the  practical  working  of  ow 
pditicai  system  from  a  very  early  period*  They  have  per> 
sistently  magnified  the  sovereignty  of  the  States,  and  belit- 
tled that  of  the  nation.  They  have  been  reluctant  to  ad- 
mit that  the  Oonstituticm  established  a  govemm^t,  but  have 
dftosen  rather  to  call  its  work  a  confederacy,  a  compact,  or 
a  league.  They  have  not  <mly  sought  after  sudi  construe- 
Him  of  the  Constitution  as  would  pare  down  the  powers 
conferred  by  it,  but  have  prevented  the  exercise  by  Congress 
of  many  unquestionable  powers  which  were  vested  in  it  for 
the  public  safety.  The  criminal  legislation  which  I  have  re- 
ferred to,  is  but  one  example  of  omission  and  neglect  by  the 
national  legislature  in  executing  the  high  trust  which  has 
been  ocmfided  to  it. 

Upon  a  superficial  view,  there  seems  to  be  some  reason 
for  this  apprehension  of  danger  from  the  great  powers  vest- 
ed in  the  national  government.  It  may  raise  money  to  an 
unlimited  amount  by  imposts  and  taxation,  both  direct  and 
indirect.  It  may  raise  and  support  armies  and  navies  with- 
oat  restriction.  It  creates  offices  at  wiU,  and  determines 
tbe  compensation  of  thousands  of  public  officers  and  agents ; 
and  the  chief  executive  power  is  vested  in  the  hands  of  a 
single  magistrate.  Without  further  enumeration,  this  seems, 
at  first  view,  to  constitute  a  great  and  formidable  central 
power,  which  may  be  antagonistic  and  dangerous  to  the  sev- 
eral States. 

But  let  us  see  how  tiiis  Colossus  is  constituted  and  sus- 
tained.    The  House  of  Representatives  is.  the  most  impor- 
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taut  branch  of  Congress  in  matters  of  l^slation.  There, 
all  bills  for  raising  revenue  must  originate.  Without  its 
concurrence,  no  revenue  can  be  provided  or  funds  raised;  no 
money  can  be  impropriated;  no  armies  or  navies  can  be 
raised  or  maintained;  no  oflSces  be  created;  or  compensation 
provided  for;  and  paid.  In  finC;  without  its  a8s«[it;  there 
can  be  no  act  of  legislation. 

The  House  of  Representatives  is  composed  wholly  of 
members  firom  the  several  States.  They  have  there  had 
their  birth  and  education.  There  are  their  families;  fnendS; 
associations  and  homes.  Nearly  all  of  them  have  held  State 
offices;  or  been  members  of  the  Legislature;  and  become  im- 
bued with  the  predilection  for  State  authority  and  devotion 
to  State  aggrandizement  which  such  positions  are  likely  to 
generate.  At  the  expiration  of  the  term  for  which  they 
were  elected;  they  must  generally  return  to  the  mass  of  the 
people  from  which  they  were  taken.  But  what  is  still  more 
eflEective  in  contrcdling  their  action;  is  the  power  whidi  the 
people  of  the  State  hold  over  their  fbture  political  existence. 
They  are  chosen  ibr  only  two  yearS;  and  they  cannot  be  re- 
elected without  the  fitvor  of  the  people.  This  power  was 
deemed  by  the  authors  of  our  institutions  a  sufficient  secu- 
rity against  any  encroachments  upon  the  rights  of  the  peo- 
ple of  the  several  States. 

It  has  been  found  even  more  potent  in  its  practical  ope- 
ration than  they  had  contemplated.  They  secured  to  mem- 
bers perfect  freedom  of  debate,  and  certain  means  of  infor- 
mation; that  they  might  be  able  to  form  a  correct  judgment, 
and  gave  to  them  personal  immunities  and  a  certain  tenure 
of  office;  that  they  might  independently  and  conscientiously 
follow  the  dictates  of  their  own  informed  understandings. 
But  in  practice,  almost  every  representative  holds  his  own 
judgment  in  entire  subjection  to  the  will  of  his  constituents. 
No  matter  how  cogent  the  foctS;  or  unanswerable  the  rea- 
soning for  or  against  any  measure;  he  deems  it  a  sufficient 
answer  to  say;  my  constituents  think  otherwise.  He  takes 
an  official  oath;  and  those  who  have  taken  no  such  oath  con- 
trol his  action.  He  hears  the  discussion;  receives  informa- 
tion and  light  from  all  parts  of  the  country  upon  great 
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measures  affecting  the  whole  nation  ;  and  otherS;  at  their 
distant  homes,  who  have  not  heard  the  discussion,  nor  re- 
oeived  that  information,  nor  obtained  that  light,  decide  the 
question.  Thus,  mstead  of  acting  as  a  member  of  a  delib- 
erative assembly,  he  becomes  in  effect  an  ambassador,  or 
diplomatic  agent,  with  instructions  in  his  pocket,  and  is  con- 
stantly watching  for  indications  of  the  will  of  a  distant 
power,  to  which  he  yields  implicit  obedience. 

The  members  of  the  Senate  have  the  same  antecedents 
and  predilections,  and  are  equally  devoted  to  State  inter- 
ests and  submissive  to  State  will.  They  are  elected  by  the 
Legislatures  of  the  several  States,  and  those  bodies  claim 
the  right  to  give  instructions  to  Senators  which  shall  be  ab- 
solutely binding  upon  them.  In  nearly  all  the  States  this 
asserted  ri^t  has  been  freely  exercised,  and  rarely  indeed 
has  a  Senator  hesitated  to  render  the  most  implicit  obedi- 
ence. Their  term  of  office  is  sis  years ;  but  the  Senate  is 
divided  into  three  classes,  so  that  one-third  may  go  out  at 
the  end  of  every  two  years,  a  number  which  may  often  be 
sufficient,  in  the  division  of  parties,  to  change  the  political 
minority.  In  four  years  two-thirds  of  the  whole  body  may 
be  changed  by  new  elections. 

The  President  and  Vice  President  of  the  United  States 
are  taken  from  among  the  people,  by  popular  vote  in  the  sev- 
eral States,  the  interposition  of  electors  being  now  merely 
a  formal  mode  of  declaring  the  popular  will.  No  other  of- 
ficers except  the  Judges  of  the  Courts,  have  any  constitu- 
tional tenure  of  office,  and  almost  all  are  removable  at  the 
pleasure  of  the  chief  executive.  Upon  a  change  of  Presi- 
dent, the  whole  catalogue  of  these  officers  may  be  displaced. 
Thus  the  people  of  the  States,  by  frequent  elections,  added 
to  the  moral  influence  of  education,  habit,  and  local  ties  and 
associations,  hold  the  most  effective  control  over  public  of- 
ficers and  the  whole  legislative  and  executive  action  of  the 
government.  Indeed,  our  whole  system  rests  upon  the 
States.  Archimedes  could  not  move  the  world  because  he 
had  no  fulcrum  beyond  its  surface.  And  our  great  national 
government  has  no  place  beyond  the  limits  of  the  States, 
upon  which  it  can  stand  to  wield  its  power  to  their  iiyury. 

(4) 
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It  may  be  fomiidable  to  foreign  nationSy  because  it  has  a 
|>osition  without  and  independent  of  them. 

T%e  Federalist,  a  work  written  by  three  of  the  most 
eminent  statesmen  and  jurists  of  their  age,  declares  that 
**  It  will  always  be  &r  more  easy  for  the  State  Gk)TerD- 
^ments  to  encroach  upon  the  national  authorities,  than  for 
*^  the  National  Gk>Yemment  to  encroach  upon  the  State  an- 
^  thorities/'*  This  prediction  has  been  verified  by  experi- 
ence. Many  portions  of  oar  history  mi^t  be  dted.  Three 
events  only  can  now  be  adverted  to. 

The  first  is  the  Virginia  Resolutions  of  1798.  These 
celebrated  resolutions  assert  that  in  case  of  the  exercise  by 
Congress  of  a  dangerous  power,  not  granted  to  them^  a 
State  has  a  right  to  interfere  and  arrest  the  progress  of  the 
evfl.  How  it  may  interfere  is  not  explained.  Some  have 
insisted  that  the  Resolutions  intended  to  assert  a  right  to 
interpose  by  fi>rcible  resistance.  Others,  and  among  them 
Mr.  Madison,  the  most  eminent  constitutional  lawyer  who 
participated  in  those  resolutions,  always  understood  them 
to  intend  only  peaceable  interposition,  as  by  remonstrance, 
argument,  or  solemn  declarations  of  opinion.  The  lan- 
guage of  the  resolutions  is  vague  and  indefinite,  and  proba- 
bly left  so  by  design,  to  secure  the  assent  of  persons  hold- 
ing widely  different  opinions.  There  can  be  no  doubt  that 
these  resolutions  have  generated  opinions  and  measures  ad- 
verse to  the  legitimate  authority  of  the  Federal  Grovem- 
ment. 

The  next  event  to  be  now  noticed  was  Nullification. 
This  also  professed  to  touch  such  acts  only  as  are  unconsti- 
tutional. The  doctrine  was,  that  if  a  State  deem  any  law 
of  Congress  to  be  unconstitutional,  they  may  nullify  it  by 
their  own  declaration,  and  then  resist  it  by  force.  It  did 
not  deny  that  enactments  made  pursuant  to  the  Constitu- 
tion were  the  supreme  law  of  the  land  throughout  its  whole 
extent,  and  of  universal  obligation ;  but  it  arrogated  for  a 
State  the  right  to  decide,  in  the  last  resort,  whether  a  law 
was  constitutional  or  not ;  thus  denying  the  supremacy  of 
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the  judiciary  of  the  United  States,  and  overthrowing  (me  of 
the  great  departments  of  the  National  Grovernment.  More 
than  thirty  years  ago,  this  heresy  had  obtained  such  preya- 
lence  as  to  be  formidable.  The  intelligenoe  and  patriotism 
of  the  country  were  aroased,  and  it  was  examined,  exposed 
and  exploded. 

We  next  come  to  the  Secession,  of  the  present  day. 
The  advocates  of  this  doctrine  deny  that  the  United  Stales 
has  any  sovereignty,  or  can  claim  any  allegiance ;  although 
the  Constitution  confers  the  highest  powers  of  sovereignty, 
and  makes  its  authority  supreme,  and  defines  the  crime  of 
treason,  which  can  be  committed  only  by  those  who  owe  al- 
legiance. In  the  &ce  of  the  whole  purpose  of  the  Consti- 
tution, and  of  its  positive  and  express  provisions,  they  deny 
that  it  created  a  government.  They  delight  to  call  our  po- 
litical system  a  compact,  and  assume  that  if  it  be  so,  they 
may,  of  course,  destroy  it  at  pleasure :  as  if  to  violate  com- 
pacts was  an  inalienable  right.  They  do  not  rest  upon  the 
ultimate  right  of  revolution,  to  throw  off  intolerable  oppres* 
sion,  but  claim  a  legal  right  to  resist  all  law,  and  overthrow 
the  Constitution  itself.  And  the  question  now  is,  whether 
our  Government  can  withstand  this  last  most  desperate  and 
atrocious  assault,  or  whether  it  must  fall  and  bury  us  and 
the  hopes  of  mankind  in  its  ruins. 

There  are  other  recent  enactments  to  which  I  would 
call  your  attention.  The  Statute  of  July  16,  1862,  makes 
it  a  criminal  offence  if  any  member  of  Congress,  or  any  of- 
ficer of  the  government  of  the  United  States  shall  receive 
or  agree  to  receive,  any  valuable  consideration  for  procur- 
ing or  aiding  to  procure  any  contract,  office  or  place  from 
the  United  States,  or  any  departm^[it  or  officer  thereof,  or 
for  giving  such  contract,  office  or  place ;  also,  if  any  person 
shall  give,  or  offer,  or  agree  to  give,  any  valuable  considera- 
tion for  promising  or  aiding  to  procure  any  contract,  office, 
or  place  as  aforesaid.  The  same  Statute  provides  that  if  a 
membe  of  Congress  shall  receive,  or  agree  to  receive,  any 
Talnable  consideration  for  his  attention  to,  services,  action 
or  vote,  on  any  question,  matter,  or  proceeding  which  may 
be  then  pending,  or  may,  by  law,  or  under  the  ConstitutioB, 
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be  brought  before  him  in  his  official  capacity,  he  shall  be  lia» 
ble  to  indictment,  and  to  be  punished  by  fine  and  imprison- 
ment in  the  penitentiary.  And  any  member  of  Coi^ress, 
or  officer  of  the  United  States,  who  shaU  be  convicted  of 
any  such  offisnce,  is  moreover  disqualified  from  holding  any 
office  under  the  United  States. 

The  Statute  of  August  6th,  1861,  makes  it  a  criminal 
offence  to  recruit  soldiers  or  sailors  to  engage  in  armed  hos- 
tilities agamst  the  United  States,  or  to  open  a  rendezvous 
for  such  enlistment.  And  every  person  who  shall  be  so  en- 
listed or  engaged,  shall  also  be  liable  to  fine  and  imprison- 
ment. 

By  a  Statute  passed  (m  the  third  day  of  the  present 
month,  it  is  made  a  criminal  ofience  to  procure  or  entice,  or 
attempt  to  procure  and  entice,  a  soldier  in  the  service  of 
the  United  States  to  desert ;  or  to  harbor,  conceal,  or  give 
employment  to  a  deserter ;  or  to  carry  him  away,  or  to  aid 
in  carrying  him  away,  knowing  him  to  be  such;  or  to  pur- 
chase  from  any  soldier  his  equipments,  or  clothing,  or  any 
part  thereof.  And  if  any  commanding  officer  of  any  ship 
or  vessel,  or  any  Conductor  of  any  Railroad,  or  any  other 
public  conveyance,  shall  can-y  away  any  such  soldier  as  one 
of  hig  crew  or  otherwise,  knowing  him  to  have  deserted,  or 
shall  refuse  to  deliver  him  up  to  the  orders  of  his  command- 
ing officer,  such  person  also  is  liable  to  be  punished  by  fine 
and  imprisonment. 

The  same  Statute  provides.  That  if  any  person  shall 
resist  a  l^^l  draft  of  soldiers  into  the  service  of  the  United 
States,  or  shall  counsel  or  aid  resistance  thereto,  or  shall 
assault  or  obstruct  any  officer  in  the  performance  of  any 
service  in  relation  to  such  draft,  or  shall  counsel  any  person 
to  assault  or  obstruct  any  such  officer,  or  shall  counsel  any 
drafted  men  not  to  appear  at  the  place  of  rendezvous,  or 
wilfully  dissuade  drafted  men  from  the  performance  of  mili- 
tary duty  as  required  by  law,  such  person  shall  be  liable  to 
indictment. 

We  have  seen  it  stated  in  such  form  as  to  anrest  atten- 
tion, that  unauthorized  individuals  have  entered  into  com- 
munication with  members  of  parliament  and  foreign  minis- 
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ters  and  officers,  in  order  to  inflaence  their  conduct  in  con- 
troversies with  the  United  States,  or  to  defeat  the  measures 
of  our  Government.  It  ought  to  be  known  that  such  acts 
have  long  been .  prohibited  by  law.  By  a  Statute  passed  in 
the  year  1790,  Chap.  1,  it  was  enacted,  ^If  any  person,  be- 
ing a  citizen  of  the  United  States,  whether  he  be  actually 
resident,  or  abiding  within  the  United  States,  or  in  any  for- 
eign country,  shall,  without  the  permission  or  authority  of 
the  government  of  the  United  States,  directly  or  indirectly 
commence  or  carry  on  any  verbal  or  written  correspondence 
or  intercourse  with  any  foreign  government,  or  any  officer 
or  agent  thereof,  with  an  intent  to  influence  the  measures  or 
conduct  of  any  foreign  government,  or  of  any  officer  or 
agent  thereof^  in  relation  to  any  disputes  or  controversies 
with  the  United  States,  or  defeat  the  measures  of  the  gov- 
ernment of  the  United  States,  or  if  any  person,  being  a  citi- 
zen of  or  resident  within  the  United  States,  and  not  duly  au- 
thorized, shaU  counsel,  advise,  aid  or  assist  in  any  such  corres- 
pondence, with  intent,  as  aforesaid,  he  or  they  shall  be 
deemed  guilty  of  a  hi^  misdemeanor,  and  punished  by  fine 
and  imprisonment. 

(The  Judge  then  prooeeded  to  oiher  parts  of  the  criminjil  oode.) 
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On  the  6th  day  of  April  last  a  Report,  purporting  to  be  signed 
by  the  menibei's  of  the  Joint  Committee  on  the  Conduct  of  the 
War,  was  published  in  many  of  the  leading  papei*s  in  the 
United  States. 

The  Thirty-seventh  Congress  expired,  by  constitutional  limita- 
tion, on  the  4th  of  March  previous.  Some  of  the  testimony  em- 
bodied in  the  Report  has  been  taken  since  that  time,  and, 
consequently,  this  document  has  been  spread  before  the  country 
without  having  been  submitted  to  either  branch  of  Congre^is. 

I  do  not  refer  to  this  irregular  proceeding  of  a  Committee 
which  had  ceased  to  have  a  legal  existence  as  a  defence  against 
the  charges  of  which  they  have  convicted  me,  but  as  one  of  the 
facts  fairly  to  be  considered  in  connection  with  the  Report  itself, 
and  the  purposes  it  was  intended  to  subserve. 

The  Committee  have  not  devoted  much  space  to  me,  either 
in  citations  of  testimony  or  in  statements  of  their  own  ;  but  in 
that  limited  space  they  have  presented  me  before  the  country 
as  responsible  for  the  loss  of  the  battle  of  Fredericksburg,  in 
consequence  of  my  disobedience  of  the  orders  of  General 
Bumside. 

If  this  be  true,  I  have  been  guilty  of  the  highest  crime  known 
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to  the  military  law,  for  the  commission  of  which  my  life  is 
forfeit  and  my  name  consigned  to  infamy. 

Justice  to  the  Country,  to  the  Administration  which  has  given 
me  important  commands  in  its  armies,  and  to  myself,  demands 
that  I  meet  these  grave  allegations  as  promptly  as  possible ; 
while,  from  the  peculiar  circumstances  of  the  case,  the  mode  I 
adopt  is  the  only  one  open  to  me. 

Since  the  publication  of  the  Report,  I  have  received  an  an- 
swer to  an  inquiry  at  the  Adjutant-Generars  Office,  informing 
me  that  there  are  no  charges  on  file  against  me  at  the  department 
to  which,  as  a  soldier,  I  am  amenable.     I  am  not  at  liberty  to 
ignore  a  Report  which  has  already  reached  the  hands  of  a 
majority  of  the  loyal  people  of  the  TTnited  States,  emanating 
from  a  Committee  of  their  Representatives  in  Congress,  because 
the  Legislative  Department  of  the  Government  has  taken  upon 
itself  duties  that  belong  to  the  Executive.     I  cannot  shut  my 
eyes  to  the  magnitude  of  the  question  in  its  immediate  public 
aspect.     If  it  aifected  only  myself,  I  might  be  well  contented 
with  the  verdict  which  history  will  pass  upon  the  transactioH, 
under  the  sacred  law  which  governs  the  ultimate  triumph  of 
the  truth. 

For  two  years  we  have  been  struggling  to  subdue  a  rebellion 
so  enormous  in  its  proportions  and  so  persistent  in  its  pur- 
poses that  it  has  become  a  revolution. 

This  Government  has  put  into  the  field  over  seven  hundred 
thousand  men.  To  discipline  these  men,  and  to  lead  them  in 
the  field,  the  country  must  depend  upon  such  as  have  been 
educated,  to  some  extent  at  least,  in  military  science.  Hence 
it  is  a  public  question  of  the  highest  possible  importance, 
whether  an  ofliicer  who  has  held  im])ortant  commands  since  the 
beginning  of  the  war  is  entitled  to  the  confidence  of  the  people 
or  has  iustlv  forfeited  his  claim  to  it.  It  is  a  sad  commeutarv 
upon  the  disjointed  condition  of  the  times,  that  at  the  very 
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moment  when  the  Nation  is  offering  ite  blood  and  treasure 
without  stint  in  the  effort  to  preserve  inviolate  the  principles 
of  civil  liberty,  a  citizen  of  that  nation,  however  humble,  shall 
be  accused,  tried,  and  condemned  of  an  infamous  crime,  before 
a  tribunal  sitting  in  secret  session,  without  notice,  or  even  an 
intimation  of  the  charges  made  against  him  ;  without  the  op- 
portunity to  confront  or  examine  the  witnesses  brought  against 
him ;  to  be  himself  called  and  interrogated,  in  utter  ignorance 
that  he  is  under  trial ;  and,  finally,  to  be  denied  permission  to 
produce  witnesses,  when  the  fact  became  apparent  to  him  that 
he  was,  for  some  unexplained  reason,  in  danger  of  condemna- 
tion. 

Since  the  time  when  the  corner-stone  of  all  civil  libertv  was 
laid  under  that  Government  from  which  we  derive  our  laws, 
which  gives  to  the  meanest  subject,  or  the  greatest  criminal, 
tlie  right  to  meet  his  accusers  face  to  face  and  to  confront  his 
witnesses,  no  parallel  can  be  found,  in  the  histolT  of  con- 
stitutional governments,  so  startling  in  its  violations  of  all  that 
is  sacred  in  personal  rights,  as  are  the  proceedings  of  the  secret 
tribunals  created  by  the  Congress  which  has  just  expired. 

The  Report  in  question  has  been  given  to  the  press,  but  no 
]>art  of  the  evidence  is  published,  except  such  extracts  as  the 
(Committee  have  seen  fit  to  embody  in  the  Report  itself.  Of  my 
own  testimony  given  before  the  Committee,  but  a  small  part  is 
printed.  I  shall  therefore  submit  to  the  public  some  facts, 
stated  by  me  to  the  Committee,  which  they  have  not  pub- 
liBhed,  and  some  of  the  proofs  which  I  requested  the  Commit- 
tee to  take,  but  which  they  declined  upon  the  ground  that 
tliev  had  not  the  time  to  take  the  testimony. 

Amoncr  the  facts  submitted  by  me  to  the  (committee  which 
tliey  have  not  noticed,  are  some  which  I  must  repeat  in  sub- 
stance here : 

On  the  12th  day  of  December  last,  when  I  crossed  the  Rappa* 
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bannock,  I  was  in  command  of  the  Left  Grand  Division  of  the 
Array  of  the  Potomac,  which  numbered  about  40,000  men. 
It  was  entirely  crossed  and  posted  in  line-of-battle  by  3  o'clock 
of  that  day.     My  command  consisted   of  two  corps  of  three 
Divisions  each.     At  5  o'clock  General  Burnside  came  to  my 
head-quarters,  where  he  met — with  me — Generals  William  F. 
Smith  and  John  F.  Reynolds,  Corps  Commanders.     The  sub- 
ject   of    conversation    was     a    proposed    attack    upon    the 
enemy  on  the  following   morning,  when   I    strongly  advised 
General  Burnside  to  make  an  attack  from  my  Division  upon 
the  enemy's  right,  with  a  column  of  at  least  80,000  men,  to  be 
sent  in   at  daylight  in  tlie  morning.     At  that  time  two  Divi- 
sions of  General  Hooker's  command  were  on  the  north  side  of 
the  river,  near  the  bridges  that  I   had  crossed.     In  order  to 
make  such  an  attack  as  I  advised,  I  informed  General  Burn- 
side that  these  two  Divisions  must  be  crossed  during  the  niglit. 
I  reiterated  my  request  that  I  should  receive  my  orders  as 
early  as  possible,  that  I  might  make   the  necessary  disposi- 
tions of  the  troops  before   daylight.     He  stated  at   one  time 
that  I  should  have  my  orders  in  any  event  before  midnight, 
and  at  another,   that  I  should  have  them    in  two    or   three 
hours.     He  left  my  head-quarters  about  6  o'clock  p.  m.,  and  I 
awaited  his  orders  during  the  night.     None  reached  me  until 
7i  o'clock  in  the  morning.     At  midnight  I  sent  an  aide  to  ask 
for  them,  and  received  the  reply  that  they  were  being  prepared 
and  would  be  sent  forthwith.     The  order  which  I  received  was 
brought  by  General  Ilardie,  of  General  Burnside's  staff,  well 
known  in  the  service  as  an  able  and  zealous  officer.     It  reached 
my  hands  at  7h.  30m.  on  the  morning  of  the  13th.     My  com- 
mand was  then  in  the  same  position  as  when  General  Burnside 
left  my  head-quarters  the  evening  previous.     Tlie  night  had 
passed  without  orders,   and  General   Hooker's  two  Divisions 
were  still  on  the  other  side  of  the  river.     With  the  light  fur- 
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nished  by  this  state  of  facts,  General  Bumside's  order,  though 
incongruous  and  contradictory  on  its  face,  admitted  of  but  one 
interpretation,  viz.,  that  he  intended  to  make  an  armed  ob- 
servation from  the  left,  to  ascertain  the  strength  of  the  enemy, 
— an  interpretation  also  given  to  it  by  both  of  my  Corps  Com- 
manders.    The  order  is  as  follows : 

'*  Head-Quabtebs  Aruy  of  Potouac, 
"  December  l^th,  5.55  a.  m. 

"  Maj.-Gen.  Franklin, 

^^Comrt Landing  Left  Grand  Diviaum,  Army  of  Potomac: 

"  General  Hardie  will  carry  this  dispatch  to  you  and  remain 
with  you  during  the  day.  The  General  commanding  directs 
that  you  keep  your  whole  command  in  portion  for  a  rapid 
movement  down  the  Old  Eichmond  road ;  and  you  will  send 
out  a;t  once  a  dvvWion  at  leasts  to  pass  below  Smithfield,  to 
seize,  if  possible,  the  heights  near  Captain  Hamilton's,  on  this 
side  of  the  Massaponax,  taking  care  to  keep  it  well  supported, 
audits  line  of  retreat  open.  He  has  ordered  another  column  of  a 
division  or  more  to  be  moved  from  General  Sumner's  command 
up  the  Plank  road  to  its  intersection  with  the  telegrapli  road, 
where  they  will  divide,  with  a  view  to  seizing  the  heights  on 
both  of  those  roads.  Holding  these  heights,  with  the  heights 
near  Captain  Hamilton's,  will,  he  hopes,  compel  the  enemy  to 
evacuate  the  whole  ridge  between  these  points. 

"  He  makes  these  moves  by  columns  distant  from  each  other, 
with  the  view  of  avoiding  the  possibility  of  a  collision  of  our 
own  forces,  which  might  occur  in  a  general  movement  during 
the  fog.  Two  of  General  Hooker's  divisions  are  in  your  rear, 
at  the  bridges,  and  will  remain  there  as  supports.  Copies  of 
instructions  given  to  Generals  Sumner  and  Hooker  will  be 
forwarded  to  you  by  an  orderly  very  soon.  You  will  keep  your 
whole  cammantl  in  readiness  to  move  at  otice  as  soon  as  the  fog 
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liftA,     The  watchword  which,  if  possible,  should  be  giren  to 
every  company  will  be  '  Scott.^ 
"  I  have  the  honor  to  be,  (t eneral, 

*'  Very  respectfully,  your  obedient  servant, 

'MoHx  a  Parke,  Cfu'ef  of  Staffs 

Thus  it  will  be  seen  that  after  ordering  me  to  keep  my  whde 
eoriimand  in  readiness  for  a  rapid  movement  down  the  Old 
Richmond  road,  I  was  directed  to  send  out  at  once  a  divimon 
at  Umt  to  seize  the  hill  at  Hamilton's.  After  referring  to  the 
order  to  General  Sumner,  he  r^'Uenite^n  the  dirtcilon  to  1ce*rp  my 
whoh  r.ominand  in  rfadin^eaH  for  tin'  lilch'moud  n>ad  vioveiiient. 

For  three  hours  before  the  order  reached  me  I  was  satisfied 
that  (ieneral  Burnside  had  given  up  the  idea  (if  he  ever  enter- 
tained it)  of  making  an  attack  in  force  from  the  left,  for  the 
delay  in  sending  the  ordere  made  such  an  attack  impossible 
with  any  reasonable  chance  of  success.  And  in  this  connection 
it  is  not  improper  in  me  to  state  that  a  map,  made  by  the  rebel 
General  Jackson's  topographical  engineer,  has  fallen  into  the 
hands  of  our  officei's  since  (ireneral  Hooker  has  been  in  com- 
mand, from  which  it  is  apparent  that  the  enemy's  position 
cx)uld  not  have  been  carried  bv  any  force  less  than  that  recom- 
mended  by  me  on  the  afternoon  of  the  12th. 

General  Burnside  knew  the  strength  in  numbers  and  position, 
as  well  as  the  desperate  determination  of  the  Rebel  Army.  Had 
he  intended  a  movement  in  force,  his  orders  both  to  myself  and 
General  Sunmer  would  have  been  connnensurate  with  such  a 
purpose.  Had  he  expected  me  to  make  such  an  attack  upon 
an  enemy  whom  I  had  met  too  often  to  be  guilty  of  the  folly  of 
underrating,  he  would  have  given  me  the  night  in  which  to 
make  a  disposition  of  my  troops  for  the  conflict  of  the  morrow, 
instead  of  leaving  me  to  pass  it  in  sleepless  anxiety  in  my  tent. 

General  Burnside  ought  to  have  known,  and,  doubtless,  did 
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know,  that  to  make  his  "  main  attack,"  and  thereby  bring  on  a 
general  engagement  on  my  front,  under  an  order  of  this  descrip- 
tion, sent  after  daylight  in  the  morning,  was  to  send  his  troops 
to  a  useless  and  unavailable  slaughter ;  and,  therefore,  he  could 
not  have  intended  it.    I  acted  upon  tlie  order  at  once,  as  nearly 
according  to  its  literal  directions  as  was  in  my  power.     The 
attack  was  ordered  to  be  led  by  General  Meade,  one  of  the 
ablest  oflScers  in  our  service,  supported  by  General  Gibbon  on 
his  right,  and  General  Doubleday  in  reserve.     These  three 
divisions  formed  one  of  the  two  corps  (General  Reynolds's) 
under  my  command  on  the  south  side  of  the  river.     Shortly 
after  Meade  advanced,  the  enemy's  c^tvalry  appeared  on  the 
left,  accompanied  by  artillery,  and  Doubleday  was   ordered 
to  drive  them  away.      Soon  after  these  troops  were  advanced, 
finding  that  the  enemy  was  in  force  on  all  sides,  I  sent  to 
General  Stoneman  to  cross  with  one  of  his  divisions,  and  before 
that  had  entirely  crossed  his  second  division  was  also  ordered 
over.     The  crossing  of  these  divisions  (which  should  have  been 
made  during  the  previous  night,  had  an  attack  in  force  been 
contemplated)  occupied  at  least  three  hours.    While  this  was 
going  on,  one  of  General  Smith's  divisions  was  also  ordered  to 
report  to  General  Reynolds.      Of  these  several   movements 
General   Burnside  was  kept  informed,  by  reports  made  by 
General  Hardie  to  him  at  intervals  during  the  day ;  and  be- 
tween 7.40  A.  M.  and  3.40  p.  m.  it  was  reported  to  him,  by  an 
oflScer  of  his  own  staff,  that  out  of  the  eight  divisions  composing 
my  entire  command,  including  the  two  divisions  that  had  been 
ordered   across  the  river,  six  divisions  had  been  employed  in 
making  the  effort  to  seize  Hamilton's  hill,  keeping  the  attack- 
ing force  supported,  and  in  checking  the  advance  of  the  enemy, 
while  but  two  divisions  were  left  to  protect  the  bridges,  the 
right  and  the  centre,  and  to  keep  the  line  of  retreat  open,  and 

wliich  two  divisions  were  actually  attacked  during  the  day. 
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After  my  testimony  had  been  taken  b}*^  the  Committee,  and 
thev  had  declined  to  call  General  Hardie  as  a  witness,  I  asked 
permission  to  hand  them  copies  of  the  reports  made  by  him 
to  General  Burnside  during  the  day.  This  request  was 
granted ;  and  although  it  is  impossible  to  overstate  the  value 
of  the  testimony  contained  in  these  dispatches,  fourteen  in 
number,  sent  from  the  field  of  battle  bv  an  oflScer  of  the  staff 
of  General  Burnside,  who  could  have  had  no  motive  at  the  time 
to  state  any  thing  but  the  exact  trutli,  as  the  events  were  trans- 
piring under  his  own  eyes,  yet  no  mention  of  or  reference  to 
these  dispatches  is  made  by  the  Committee  in  their  Keport.  As 
they  present  a  statement  of  the  transactions  of  the  day  upon 
the  left,  as  seen  by  a  competent  and  impartial  witness,  I  pre- 
sent them  in  full,  in  the  order  in  which  they  were  sent.  It 
will  be  noticed  that  the  first  dispatch  is  dated  at  7.40  a.m. 
This  dispatch  is  as  follows,  viz. : 

"  Head-Quarters,  Frankux's  Grand  Pivisiox, 

^^  DecfThber  13,  7.40  a.m. 

"  General  Burnside  : 

**  General  Headers  Division  is  to  make  the  movement  from 
our  left ;  but  it  is  reported  that  the  enemy's  skirmishers  are 
advancing,  indicating  an  attack  upon  our  position  on  the  left. 

"  Jas.  a.  Hardfe, 
"  Brig, 'Gen.  Vds,  Asd.  /nspr.-GenV^ 

The  telegraph  station  connecting  with  General  Burnside's 
head-quarters  was  about  one-third  of  a  mile  from  my  head- 
quarters, so  that  by  eight  o'clock  of  that  morning  General 
Burnside  was  informed  by  his  Assistant  Inspector-General  of 
the  fact  that  I  had  sent  General  Meade's  Division  to  make 
the  movement  directed  by  him.  I  submit,  with  entire  con- 
fidence, that  had  General  Burnside,  upon  the  receipt  of  General 
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Hardie'a  first  dispatch,  discovered  that  I  had  either  misappre- 
Iiended  his  order,  or  was  sending  too  small  a  force  to  its  ex- 
ecution, he  would  at  the  moment  have  corrected  my  misappre- 
hension. 

So  far  from  that,  General  Bumside  did  not  communicate 
with  me  in  any  manner  from  that  time  until  2.25  p.  m.  of  that 
day,  when  he  sent  me  an  order  in  writing,  in  which  it  was 
stated  that  my  inst^mctiona  of  t/iis  morning  were  so  far  modi- 
fied  as  to  require  an  advance  upon  the  heights  immediately 
in  my  front.  General  Hardie's  dispatch  upon  the  receipt  of 
this  order  is  as  follows  : 

"  Head-Quartebs,  Left  Grand  Division, 
''December  13,  2.25  P.M. 

''  General  Burnside  : 

"  Dispatch  received.    Franklin  will  do  his  best.    New  troops 
gone  in  ;  will  report  soon  again. 

"  Jas.  a.  Hardie, 
''  Brig,Oenl  VoW 

Later  in  the  daj,  and  after  three  o'clock,  when  every  regi- 
ment that  I  could  spare  was  engaged  in  various  parts  of  the 
field  (as  will  appear  by  referring  to  Ilardie's  reports,  and 
General  Burnside's  own  testimony  hereafter  given),  with  an 
enemy  that  greatly  outnumbered  us,  and  when  all  my  energies 
were  directed  to  save  the  wing  from  being  overpowered,  and 
its  line  of  retreat  cut  oft*,  I  received  a  verbal  message  from 
General  Burnside,  by  one  of  his  staff',  that  General  Sumner's 
troops  were  being  hard  pressed,  with  a  request  to  make  a  di- 
version in  his  favor  if  I  could.  To  this  I  also  responded  that 
1  would  do  my  best. 

For  the  details  of  what  was  done  by  me  during  the  day,  I 
leave    General   Hardie's  dispatches  to  speak   for   themselves. 
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He  was  at  mj-  side  from  sLortly  after  sunrise  until  sunset. 
He  not  only  knew  of  every  order  and  movement  made  by  me, 
or  under  my  direction,  but  was  a  perfectly  competent  judge 
of  their  wisdom  and  sufficiency. 

In   the  performance  of  an  act  of  common  justice  he  has 

m 

placed  these  dispatches  at  ray  disposal.* 

The  following  are  copies  of  all  those  sent  by  him  on  the 
13th  of  December,  the  day  of  the  battle : 

Hbad-Quabters,  Fraxkun's  Grand  Division, 
December  13,  7.40  a.  m. 

General  Burnside: 

General  Meade's  Division  is  to  make  the  movement  from 
our  left ;  but  it  is  just  reported  that  the  enemy's  skirmishers 
are  advancing,  indicating  an  attack  upon  our  position  on  the 
left. 

9  o'clock  A.  u. 

General  Meade  just  moved  out.  Doubleday  supports  him. 
Meade's  skirmishers  engaged,  however,  at  once  with  enemy's 
skirmishers.  Battery  opening,  on  Meade  probably,  from  posi- 
tion on  Old  Richmond  road. 

11  o'clock  A.  M. 

Meade  advanced  half  a  mile,  and  holds  on.  Infantry  of 
enemy  in  woods  in  front  of  extreme  left,  also  in  front  of  Howe. 
No  loss  so  far  of  great  importance.  General  Vinton  badly  but 
not  dangerously  wounded. 

Later. — Reynolds  lios  been  forced  to  develop  his  whole  line. 
An  attack  of  some  force  of  enemy's  troops  on  our  left  seems 
probable,  as  far  as  can  now  be  judged.  Stoneman  has  be^n 
directed  to  cross  one  division  to  support  our  left.     Report  of 

*  In  addition  to  the  forces  referred  to  in  these  dispatches^  a  division  from 
General  Wilcox's  Corps  reported  to  me  late  in  the  afternoon,  and  was  put 
in  the  vicinity  of  the  bridges ;  too  late,  however,  to  aid  in  any  of  the  opera- 
tions on  the  extreme  left. 
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cavalry  pickets  from  the  other  side  of  the  river,  that  enemy's 
troops  were  moving  down  the  river  on  this  side  during  the 
latter  part  of  the  night.  Howe's  pickets  reported  movements 
in  their  front,  same  direction.  Still  they  have  a  strong  force 
well  posted,  with  batteries  there. 

12  o'clock  u. 

Birney's  Division  is  now  getting  into  position.  That  done, 
Reynolds  will  order  Meade  to  advance.  Batteries  over  the 
river  are  to  shell  the  enemy's  position  in  the  woods  in  front  of 
Reynolds's  left.  He  thinks  the  effect  will  be  to  protect  Meade's 
advance.  A  column  of  the  enemy's  infantry  is  passing  along 
the  crest  of  the  hills  from  right  to  left,  as  we  look  at  it. 

12.5  p.  M. 

General  Meade's  line  is  advancing  in  the  direction  you  pre- 
scribed this  morning. 

1  o'clock  p.  M. 

Enemy  opened  a  battery  on  Reynolds,  enfilading  Meade. 
Reynolds  has  opened  all  his  batteries  on  it,  no  report  yet. 
Reynolds  hotly  engaged  at  this  moment ;  will  report  in  a  few 
moments  again. 

1.15  o'clock  p.  M. 

Heavy  engagements  of  infantry.  Enemy  in  force  where 
battery  is.  Meade  is  assaulting  the  hill ;  will  report  in  a  few 
minutes  again. 

1.25  o'clock  p.  u. 

Meade  is  in  the  woods  in  his  front,  seems  to  be  able  to  hold 
on*  Reynolds  will  push  Gibbon  in,  if  necessary.  The  battery 
and  woods  referred  to,  must  be  near  Hamilton's  house.  The 
infantry  firing  is  prolonged  and  quite  heavy.  Things  look 
well  enough.    Men  in  fine  spirits. 

1.40  o'clock  P.  M. 

Meade  having  carried  a  portion  of  the  enemy's  position  in 
the  woods,  we  have  300  prisoners.    Enemy's  battery  on  ex- 
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treme  left  retired.  Tough  work ;  men  fight  well.  Oibboii  has 
advanced  to  Meade's  right,  men  fight  well,  driving  the  enemy. 
Meade  has  suffered  severely.  Doubleday  to  Meade's  left  not 
engaged. 

2(  o'clock  p.  M. 

Gibbon  and  Meade  driven  back  from  the  woods.  Newton 
gone  forward.  Jackson's  corps  of  the  enemy  attacks  on  the 
left.  General  Gibbon  slightly  wounded.  General  Bayard 
mortally  wounded  by  a  shell.  Things  do  not  look  as  well  on 
Reynolds's  front,  still  we'll  have  new  troops  in  soon. 

2.25  p.  u. 

Dispatch  received.  Franklin  will  do  his  best.  New  troops 
gone  in — will  report  soon  again. 

3  o'clock  p.  If. 

Reynolds  seems  to  be  holding  his  own.  Things  look  better 
somewhat. 

3.40  o'clock  p.  M. 

Gibbon's  and  Meade's  Divisions  are  badly  used  up,  and  I  fear 
another  advance  on  the  enemy  on  our  left  cannot  be  made 
this  afternoon.  Doubleday's  Division  will  replace  Meade's  as 
soon  as  it  can  be  collected,  and  if  it  be  done  in  time,  of  course 
another  attack  will  be  made.  The  enemy  are  in  force  in  the 
woods  on  our  left  towards  Hamilton's,  and  are  threatening  the 
safety  of  that  portion  of  our  line.  They  seem  to  have  detached 
a  portion  of  their  force  to  our  front,  where  Howe  and  Brooks 
are  now  engaged.  Brooks  has  some  prisoners,  and  is  down  to 
the  railroad.  Just  as  soon  as  the  left  is  safe,  our  forces  here 
will  be  prepared  for  a  front  attack,  but  it  may  be  too  late 
this  afternoon.  Indeed,  we  are  engaged  in  front  anyhow. 
Notwithstanding  the  unpleasant  items  I  relate,  the  morale 
generally  of  the  troops  is  good. 

4i  o'clock  p.  M. 

The  enemy  is  still  in  force  on  our  left  and  front.     An  attack 
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on  our  batteries  in  front  has  been  repulsed.  A  new  attack  has 
jnst  opened  on  our  left,  but  the  left  is  safe,  though  it  is  too  late 
to  advance  either  to  the  left  or  front. 

I  am  willing  to  abide  by  this  testimon}',  to  determine 
whether  I  lost  the  battle  of  Fredericksburg  in  consequence 
of  my  disobedience  of  an  order  directing  me  "to  attack  with  a 
division  at  least,  and  to  keep  it  well  supported." 

On  the  night  following  I  was  with  General  Burnside  at  his 
head-quarters,  when  he  informed  me  that  he  intended  to  renew 
the  attack  from  the  right  and  to  lead  the  Ninth  Corps  in  person. 
At  two  interviews  during  that  night  (which  lasted  at  least  two 
hours),  he  did  not  intimate  to  me  any  disapprobation  of  my  con- 
duct, or  of  that  of  my  officers  and  men,  during  that  day. 

Again  I  urged  upon  him  that  if  the  attack  was  to  be  renewed 

to  renew  it  trom  the  left,  but  with  such  force  and  preparations 

as  would  command  success.     An  order,  however,  for  an  attack 

from  the  right  was  given  by  him.     On  the  following  day  I  had 

another  interview  with  General  Burnside,  at  his  request,  in 

which  he  informed  me  that  strong  protests  were  made  against 

a  renewal  of  the  attack  by  Generals  Sumner  and  Hooker,  and 

he  abandoned  the  plan  of  another  attack  with  expressions  of  the 

greatest  reluctance.     I  was  with  him  for  two  or  three  hours  on 

that  occasion ;  and  during  that  interview  he  did  not  express  or 

intimate,  in  his  language  or  deportment  towards  me,  that  he  was 

not  entirely  satisfied  with  my  conduct,  and  that  of  my  officers 

and  men.     On  the  Wednesday  or  Tlmrsday  following  I  had 

another  interview  with  him,  in  which,  so  far  from  expressing 

any  dissatisfaction  with  me,  he  stated  very  distinctly,  that  I  alone 

of  his  Generals  had  "  held  up  his  hands"  (as  he  expressed  it) ; 

that  he  had  fully  determined  to  resign  his  command,  and  to 

recommend  me  as  his  successor,  as  the  Commanding  General  of 

the  Army  of  the  Potomac.     From  that  time  until  I  was  relieved 
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from  the  command  of  the  Left  Grand  Division,  although  fre- 
quently called  into  consultation  by  General  Burnside,  he  never 
told  me,  or  gave  me  to  understand,  that  I  had  either  miscon- 
strued or  disobeyed  his  orders,  or  was  in  any  way  responsible  for 
the  disaster  of  the  13th,  or  had  in  the  least  lost  his  confidence. 
Indeed,  had  he  believed  that  I  had  disobeved  his  orders  on  the 
13th,  he  could  not  have  discharged  his  duty  to  the  country 
without  preferring  charges  against  me  to  that  effect. 

It  was  during  the  period  of  time  last  referred  to  that  the  Gen- 
eral Order  No.  8,  to  which  the  Committee  have  made  reference  in 
their  Report,  was  directed  to  be  issued  by  General  Burnside. 
The  Committee  state  that  this  order  dismissed  some  officers  from 
the  service,  subject  to  the  approval  of  the  President,  and  re- 
lieved others  from  duty  with  the  Army  of  the  Potomac  ;  that 
General  Burnside  asked  the  President  to  sanction  the  order,  or 
accept  his  resignation  as  Major-General ;  that  the  President 
aeknmcledfjed  that  General  Burnside  was  rights  but  declined 
to  decide  without  consulting  with  some  of  his  advisers.  As  I 
was  relieved  from  duty  with  the  Army  of  the  Potomac  almost 
immediately  after  this  interview  with  the  President,  I  shall  as- 
sume that  I  was  one  of  the  officers  thus  relieved  in  the  order ; 
an  assumption  I  could  not  make  from  any  evidence  derived  from 
General  Bumsidc's  conduct  to  me  when  we  were  together,  but 
which  I  am  compelled  to  make,  because  I  have  been  so  informed 
by  two  gentlemen  of  high  character  who  have  seen  and  read 
the  order. 

It  further  appears  from  the  Report,  that  the  Committee  had 
that  order  before  them ;  and  as  they  have  seen  fit  to  visit  upon 
me  solely  the  responsibility  for  the  loss  of  the  battle  of  Fred- 
ericksburg, without  referring  in  any  manner  to  the  repulse 
on  the  right,  or  stating  its  fearful  loss  in  killed  and  wounded, 
I  feel  at  liberty  to  state,  on  the  authority"  of  these  same  gentle- 
men who  have  seen  order  No.  8,  that  under  that  order  Gen- 
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eml  Hooker  was  one  of  tite  officers  disinhsed  frohi  serv^ice^  svh- 
ject  to  the  app'oml  of  the  President,  If,  therefore,  tliat  order  is 
invoked  as  a  record  of  conviction,  and,  by  it.  General  Hooker 
is  dismissed  while  I  am  only  relieved,  I  have  the  right  to  state 
the  fact,  and  leave  the  public  to  judge  of  the  motives  of  the 
Committee — in  stating  that  they  have  not  considered  it  essen- 
tial to  report  upon  the  operations  of  the  right  wing  in  this  bat- 
tle. Not  only  so,  but  I  have  the  right  to  challenge  the  verity 
of  the  statement ''  that  the  President  acknowledged  General 
Bumside  was  right,"  when  it  was  known  to  the  Committee 
that  in  the  same  order  in  which  the  President  relieved  General 
Burnside  from  the  command  of  tlie  Army  of  the  Potomac,  he 
made  General  Hooker  his  successor. 

But  I  shall  not  accept  it  as  conclusive  against  my  conduct, 
that  General  Burnside  did  recommend  that  I  should  be  relieved. 
It  is  a  i>art  of  the  history  of  the  times  that  after  the  failure  of 
his  attempt  upon  the  Rebel  Army  behind  the  heights  of  Frede- 
ricksburg, he  addressed  a  letter  to  General  Halleck  relieving 
the  Secretary  of  War  and  the  General-in-Chief  from  all  re- 
sponsibility for  that  movement ;  and  it  is  eipially  true,  though 
not  so  publicly  known,  that  shortly  after  that  letter  was  pub- 
h'shed,  (ieneral  Burnside  made  quite  as  formal  and  earnest  a 
request  to  the  President  to  remove  the  Secretary  of  War  and  the 
General-in-Chief  from  the  positions  severally  occupied  by  them, 
as  he  did  to  dismiss  certain  of  his  officers  in  the  Army  of  the 
Potomac.  If  it  was  tnie  that  the  movement  was  his  own,  it 
was  but  an  act  of  common  justice  to  assume  its  res}X)n8ibility. 

Without  intending  to  reflect  upon  that  kind  of  magnanim- 
ity that  takes  the  responsibility  of  a  failure  from  the  should- 
ers  of  those  above  us,  and  places  it  upon  those  below  us,  I  will 
prove  by  documentary  evidence  from  General  Bumside's  hand, 
that  his  plan  as  given  to  the  Committee,  was  not  the  plan  on 
which  he  conducted  the  operations  of  the  battle. 
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The  Committee  have  printed  General  Burnaide's  plan  of 
attack  as  given  by  him.  By  the  side  of  this,  I  print  an  extract 
from  the  letter  of  General  Burnside  to  General  Ilalleck,  dated  De- 
cember 19th,  six  days  after  the  battle,  by  which  it  appears  that 
he  intended  to  make  his  '^  vigorous  attack,"  as  he  there  calls  it, 
over  two  miles  from  my  front  and  upon  the  heights  in  the  rear 
of  the  town  of  Fredericksburg,  and  that  part  of  his  order  to 
me  in  which  he  informed  me  of  the  orders  which  he  had  given 
to  General  Sumner,  showing  that  General  Sumner's  movement 
was  to  be  simultaneous  with  mine.  In  this  he  states  the 
measures  taken  to  avoid  a  collision  between  General  Sumners 
forces  and  mine,  while  in  the  plan  before  the  Committee  he  is 
represented  as  testifying  that  lie  did  not  mean  that  General 
Sumner  should  move  U7itil  I  had  taken  the  portion  de^gnaUd 
in  the  order. 


Oeneral  Bumaide'i  plan  of  attack^  as  given 
hy  the  Committee. 

"  The  enemy  had  cut  a  road  along  in 
the  rear  of  the  line  of  heights  where  we 
made  our  attack,  by  means  of  which 
they  connected  the  two  wings  of  their 
army,  and  avoided  a  long  detour  around 
through  a  bad  country.  I  obtained  from 
a  colored  man,  from  the  other  side  of 
the  town,  information  in  regard  to  this 
new  road,  which  proved  to  be  correct. 
I  wanted  to  obtain  possession  of  that 
new  road,  and  that  was  my  reason  for 
making  an  attack  on  the  extreme  left. 
I  did  not  intend  to  make  the  attack  on 
the  right  until  that  position  had  been 
taken,  which  I  supposed  would  stagger 
the  enemy,  cutting  their  line  in  two  ; 
and  then  I  proposed  to  make  a  direct 
attack  on  their  front  and  drive  them  out 
of  their  works." 


General  Burnside* 8  plan  of  aUack  in  his 
letter  to  General  Halleck. 

"  I  discovered  that  he  did  not  anti- 
cipate the  crossing  of  our  whole  force 
at  Fredericksburg,  and  I  hoped,  by 
rapidly  throwing  the  whole  command 
over  at  that  place  to  separate,  by  a  ri'^- 
orovs  attack^  the  forces  of  the  enemy  un 
the  river  below  from  the  forces  behind 
and  on  the  crest  in  the  rear  of  tfie  town, 
in  which  case  we  could  fight  him  with 
great  advantage  in  our  &vor.  For  tljis 
we  had  to  gain  a  height  on  the  erfrern« 
right  of  the  crest  which  commanded  a 
new  road  lately  made  by  the  enemy,'' 
Ac. 
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Eitraci  from  General  BumsicWs  order  to 
me,  informing  me  of  General  Sumner's 
orders. 

"  He  has  ordered  another  column  of  a 
diyUion  or  more  to  be  moved  from  Gen- 
eral Sumner's  command  up  the  plank 
road  to  its  intersection  of  the  telegraph 
road,  where  thej  will  divide,  with  a 
view  to  seizing  the  heighta  on  both  of 
those  roads.  Holding  these  heights, 
with  the  heights  near  Captain  Hamil- 
ton's, will,  I  hope,  compel  the  enemy  to 
evacuate  the  whole  ridge  between  these 
points.  He  makes  these  moves  by 
columns,  distant  from  each  other,  with 
a  view  of  avoiding  the  possibility  of  a 
collision  of  our  own  forces,  which  might 
occur  in  a  general  movement  during 
the  fog." 

The  statements  in  General  Burnside's  letter  to  General  Ilal- 
leck,  his  statement  in  the  order  of  the  13th  to  me,  and  liis 
statement  of  his  plan  before  the  Committee,  all  agree  upon 
one  point  at  least — that  he  did  not  mean  to  make  his  "  main 
aitdcK'^  under  either  of  those  orders.  Under  the  orders  he 
issued  he  designed  seizing,  first,  the  heights  in  rear  of  the 
town  ;  next,  the  heights  near  Captain  Hamilton's,  which  he 
supposed  would  stagger  the  enemy ;  and  then,  he  proposed  to 
make  a  ''  direct  attacK^  in  the  enemy's  front,  and  drive  him 
out  of  his  works.  The  orders  not  only  agree  in  this,  but  the 
fact,  in  all  the  significant  proportions  of  its  results,  in  killed 
and  wounded,  was  before  the  Committee,  that  General  Sum- 
ner's command  did  actually  move  to  seize  "  those  heights  on 
the  crest  in  rear  of  the  town,"  almost  as  soon  as  I  did  at  that 
time.  I  had  not  only  not  taken  the  position  at  Captain  Hamil- 
ton's, but  was  crossing  troops  from  the  other  side  of  the  river 
to  save  those  who  had  been  sent  to  make  the  attempt.  Gen- 
eral Bumside  was  informed  of  all  this  by  General  Hardie  as 
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the  effort  progressed.     How  then  is  it  to  be  accounted  for  that 
General  IJumside  could  have  so  far  forgotten  his  intentions 
as  to  say,  "  that  he  did  not  intend  making  the  attack  on  the 
right  until  that  position  (my  position)  had  been  taken  ?"    If 
he  did  not  intend  to  do  so,  why  did  he  make  the  attack  before 
the  contingency  happened  ?     He  knew  that  the  position  on  the 
left  was  not  taken ;    whv  then  did  he  order  General  Sumner 
forward  if  his  intention  was  to  keep  him  back  until  it  was 
taken?     If  he   did  not  intend  that  General  Sumner   should 
move  until   I  had  taken  the  heights  at  Captain  Hamilton's, 
what  does  this  language  in  his  order  to  me  mean  :  "  he  has 
ordered  another  column  of  a  divmon  or  more  to  be  moved 
from  General  Sumner's  command  up  the  plank  road  to  its  in 
tersection*with  the  telegraph  road,  where  they  will  divide  with 
a  view  of  seizing  the  heights  on  botli  of  those  roads.     Iloldinfj 
these  helijhtH  with  the  heiyhUt  uenr  Captuin  Ilamilt4)n»  will,  he 
hopes,  etc.     He  makes  these  moves  by  columns  distant  from 
each  other  with  a  view  oIl  avoiding  th^i  ^tosdhiVty  of  a  (rdfi^ion 
of  our  oion  foreea^  yfXnoh  might  occur  in  a  general  movement 
during  the  fog.'' 

This  is  the  language  of  a  simultaneous  movement ;  and  that 
no  doubt  may  be  left  about  it,  he  gives  as  a  reason  why  he 
keejis  the  moving  columns  distant  from  each  other,  that  thoy 
miglit  not  encounter  each  otlier  in  a  fog.  If  both  columns 
were  not  to  be  moved  at  the  same  time,  it  is  difficult  to  sec  how 
they  could  have  collided  in  a  fog. 

It  is,  therefore,  i)erieetly  evident  that  under  both  orders  issued 
that  morning  by  General  liurnside,  he  imagined  that  he  could 
seize  certain  heiglits  over  two  miles  distant  from  each  other, 
with  the  comparatively  small  force  of  a  Division  sufficiently 
supported,  for  each  column,  and  that  when  these  were  taken, 
he  expected  to  follow  uj)  by  orders  for  a  main  attack  with  the 
*'  whole  command,''  which  I  was  to  keep  in  "  position  for  a 
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rapid  movement  down  the  old  Richmond  road."  In  the  execu- 
tion of  these  orders,  the  enemy  discovered  himself  in  force  so 
much  greater  than  General  Burnside  anticipated,  that  the  plan 
proved  totally  inadequate  to  its  expected  results. 

The  disaster  which  followed  is  a  matter  of  history,  and  con- 
sidering the  pressure  to  which  the  mind  of  the  Commanding 
General  must  have  been  subjected  since  that  time,  it  is  not 
difficult  to  find  a  reason  why  his  present  recollection  of  his 
plan  diflFers  so  materially  from  the  orders  which  he  gave  before 
the  movement  was  made,  but  I  submit  that  is  an  insufficient 
reason  for  visiting  the  consequences  of  the  failure  upon  his 
subordinates  in  command. 

After  reciting  the  order,  the  Committee  state  that  when  last 
before  them,  I  considered  the  meaning  of  the  order  to  be  an 
armed  observation  to  ascertain  wliere  tlie  enemy  was.  They 
then  proceed  as  follows : — '*  In  his  (Franklin's)  testimony  given 
when  your  Committee  were  at  Falmouth,  he  says :  *  I  put  in 
all  tlie  troops  that  I  thought  it  prudent  and  proper  to  put  in. 
I  fought  the  whole  strength  of  my  command  as  far  as  I  could, 
and  at  the  same  time  keep  my  connection  with  the  river  open.' '' 
These  two  statements  seem  to  be  presented  under  the  idea  that 
they  convict  me  of  an  inconsistency,  and  in  the  Report  fur- 
nished by  the  Committee  to  one  of  the  newspapers,  printed  in 
pamphlet  form,  entitled  ''Tribune  War  Tract,  No.  1,"  this 
statement  of  the  Committee  is  headed  in  capital  letters, 
"Franklin's  inconsistent  statements."  .  What  inconsistency  is 
there  between  my  interpretation  of  the  second  clause  of  the 
order  that  it  was  for  an  armed  observation  to  ascertain  where 
the  enemy  was,  and  in  the  statement  that  in  sending  in  this 
armed  force  of  observation  I  had  ascertained  where  the  enemy 
wa.s,  and  had  been  compelled  to  fight  the  whole  strength  of 
my  command  as  far  as  I  could,  and  at  the  same  time  keep  my 
communication  with  the   river  open,  in  resisting  a  superior 
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force,  which  had  discovered  itself  on  three  sides  of  me? 
But  the  Committee  in  quoting  my  testimony,  for  some  reason 
satisfactory  to  themselves,  have  omitted  to  state  what  was 
testified  by  me  in  the  same  connection. 

By  referring  to  the  testimony  given  by  me  at  Falmouth 
(which  has  heretofore  been  made  public),  I  find  that  the  words 
immediately  following  the  quotation  made  by  the  Committee 
in  their  present  Report  are  as  follows  : — ''The  reason  that  we 
failed  was  that  we  had  not  troops  enough  to  carry  the  pointsi 
where  the  attack  was  made,  umler  the  orders  (hat  were  givenP 
Why  the  Committee  have  omitted  that  part  of  my  evidence, 
while  from  the  quotation  marks  the  reader  is  led  to  suppose 
the  whole  sentence  is  given,  I  shall  not  stop  to  inquire. 

The  next  statement  in  the  Report  refers  to  the  number  of 
troops  with  which  the  attack  was  made  by  me,  under  the 
orders  to  send  out  "  a  Division  at  least,"  to  seize  the  heights 
near  Captain  Hamilton's,  and  that  is  headed  in  the  Tract  in  the 
same  conspicuous  manner,  "  Franklin  responsible  for  the  defeat."' 

The  Committee's  statement  on  this  subject  occupies  but  a  few 
lines,  and  admits  the  sending  out  by  me,  under  this  order,  of 
four  divisions,  numbering  16,500  men,  as  stated  by  them,  without 
giving  the  number  of  Doubleday's  Division,  which  was  nearly 
7,000  more.  The  Committee  name  only  Meade's,  Gibbon's, 
Doubleday's  and  Birney's  Divisions,  as  those  by  which  the 
attack  was  made  and  supported.  They  had  it  in  proof,  and  in 
General  Hardie's  reports,  that  Newton's  and  Sickles'  Divisions 
also  aided  in  that  movement,  while  the  divisions  of  Ilow^e  and 
Brooks  also  engaged  the  enemy  during  the  day.  However  easy 
of  explanation  it  may  be  that  the  employment  of  Newton's 
Division  was  not  referred  to  in  the  report,  it  is  difficult  to  un- 
derstand why  Sickles'  Division  should  be  omitted,  when  the 
only  evidence  they  have  published  on  this  subject  discloses  the 
fact  that  Sickles'  Division  was  also  engaged. 


REPLY   OF   MAIOR-aENEEAL   FBANKLIN.  23 

The  Committee  furtlier  say,  "  that  the  attack  was  in  reality 
made  by  one  of  tlie  smallest  divisions  in  my  command,  the  di- 
vision of  General  Meade,  numbering  about  4,500  men/'  They 
have  omitted  to  state  in  that  connection  what  was  in  evidence 
before  tliem,  that  Meade's  Division  was  posted  on  the  extreme 
left  of  my  line,  and  the  order  being  to  attack  at  once,  was  con- 
sequently best  posted  for  the  attack.  The  Army  of  the  Poto- 
mac had  no  braver  soldier  or  better  officer  than  General  Meade, 
to  lead  his  division  to  the  attack. 

The  Committee  next  say,  that  ''General  Bunaside,  upon 
hearing  of  the  small  force  ordered  to  attack  the  enemy,  sent  an 
order  to  General  Franklin  to  make  a  vigorous  attack  with  bis 
whole  force."  The  Committee  do  not  state  when  General  Burn- 
side  sent  to  me  any  order  after  that  received  at  7.30  a.  m.  ; 
but  if  the  ordinary  construction  is  to  be  put  upon  their  language, 
they  intend  to  be  understood  that  a  second  order  was  sent  to 
me  immediately  after  the  receipt  of  General  Ilardie's  first  dis- 
patch to  General  Burnside,  dated  at  7.40  a.  M.,in  which  he  was 
informed  of  what  I  proposed  to  do  under  the  order.  As  before 
observed,  this  dispatch  must  have  been  received  by  General 
Burnside  by  8  o'clock  a.  m.  So  that,  according  to  the  report, 
General  Burnside  sent  me  a  second  order  to  make  a  "  vigorous 
attack  with  my  whole  force,"  shortly  after  8  o'clock  a.  m.  By 
referring  to  General  Hardie's  reports,  it  will  be  seen  that  the  , 
first  dispatch  from  General  Burnside,  after  that  brought  by  him, 
is  dated  2.25  p.  m.,  in  whi(rh  he  states — 

''December  13,  2.25  p.  m. 

"  Dispatch  received.    Franklin  will  do  his  best.    New  troops 
g(me  in.    Will  report  soon  again." 

This  order,  so  far  from  being  an  order  to  make  a  "  vigorous 
attack  with  my  whole  force,"  directed  me  as  follows : 

**  Your  instructions  of  this  morning,  are  so  far  modified  as  to 
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require  an  advaur*^   upon    the  heights  immefliately  in    your 
frontr 

The  re8jx)n.se  made  to  this  modification  of  the  order  is  shown 
by  General  llardie's  dispatch  to  his  chief  just  given. 

The  Committee  then  proceed :  "  Several  of  the  witnesses 
testified,  that  had  the  attack  then  been  renewed  with  all  the 
available  force  under  (reneral  Franklin's  command,  it  would 
have  been  successful/'  Who  these  witnesses  are  is  not  stated, 
nor  is  a  word  of  their  testimony  given.  If  any  one  upon 
whose  opinion  the  public  would  place  any  reliance  has  been 
found  to  express  such  an  opinion,  it  has  been  given  in  igno- 
rance of  the  orders  under  which  I  was  acting  during  the  day, 
or  upon  the  assumption  that  such  an  order  as  the  Committee 
state  I  did  receive,  was  issued  to  me  in  the  early  part  of  the 
day.  I  have  shown  that  no  such  order  was  issued,  and  that 
the  second  order  that  was  issued  was  received  at  2.25  p.  m.  In 
connection  with  this  modified  order  it  is  necessary  to  state,  that 
immediately  in  front  of  one  of  my  divisions  was  a  narrow 
valley,  held  on  both  sides  by  the  enemy,  and  protected  by 
abattis,  and  trooi)S  entering  it  were  necessarily  subjected  to  a 
fire  from  both  sides.  It  is  patent  from  an  examination  of  this 
last  order,  that  so  far  from  being  an  order  to  renew  the  attack 
upon  the  hill  at  Captain  Hamilton's,  it  was  a  virtual  abandon- 
ment of  that  attempt.  I  was  not  allowed  the  opportunity  to 
examine  those  witnesses,  nor  to  produce  those  I  named  to  the 
Committee,  who  were  with  me  during  the  day,  and  who  alone 
were  sufliciently  acquainted  with  all  the  facts  to  form  a  respect- 
able opinion  on  the  subject. 

But  whatever  opinions  may  have  been  expressed  before  the 
Committee  by  witnesses,  whose  names  they  have  not  given,  the 
same  Committee  submitted  a  Rej)ort  to  the  Senate  on  the  23d 
day  of  December  last,  containing  the  evidence  taken  by  them 
on  the  19th  of  that  month,  in  which  tlie  testimony  of  General 
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Biimside,  taken  immediately  after  the  battle,  is  given.  This 
Las  been  printed  by  order  of  the  Senate.  From  this  document 
I  make  the  following  extract  (referring  to  the  battle  of  Fred- 
ericksburg) : 

Q.  by  Committee. — "  What  causes  do  you  assign  for  the 
failure  of  your  attack  here  T 

A.  "  It  was  found  to  be  impossible  to  get  the  men  up  to  the 
works ;  the  enemy's  fire  was  too  hot  for  them ;  the  whole  com- 
mand fought  most  gallantly ;  the  enemy  themselves  say  they 
never  saw  our  men  fight  so  hard  as  on  that  day.'' 

Q,  ''  Were  the  enemy's  works  very  strong  f 

A.  "  Their  works  are  not  strong  works,  but  they  occupy 
very  strong  positions.  It  is  possible  that  the  points  of  attack 
were  wrongly  ordered  ;  if  such  is  the  case  I  can  only  say  I  did 

to  the  best  of  mv  abilitv." 

*■  . 

*  #  #  *  ♦ 

Q,  '••  Do  I  understand  you  to  say  tliat  you  expected  General 
PVanklin  to  carry  the  point  at  the  extreme  left  of  the  ridge  in 
the  rear  of  the  town,  and  thereby  enable  our  troops  to  storm 
and  carry  their  fortifications  ?" 

A.  "I  did  expect  him  to  carry  that  point,  which  being  done 
would  have  placed  our  forces  in  rear  of  their  extreme  left,  and 
which  I  thought  at  the  time  would  shake  their  forces  to  such 
an  extent  that  the  position  in  front  could  be  easily  stormed 
and  carried." 

Q.  ^'  To  tohat  do  you  attribute  his  failure  to  accomplish 
thai  r 

A.  *^^  To  the  fff^eat  strength  of  ths  position  and  the  accumu- 
lotion  of  tlie  enemy* s  forces  thereP 

General  Bnrnside  then  explained,  that  the  delay  in  building 

the   bridges  gave  the  enemy  time  to  accumulate  his  forces 

before  he  was  able  to  order  the  attack. 
4 
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«  «  <x-  «  « 

(>.  "What  was  the  conduct  of  the  officers  and  men  during 
the  attack  ?" 

A.  "With  the  exception  of  a  single  regiment  it  was  excel- 
lent." 

Q,  "  Will  you  state  as  nearly  as  you  can,  the  whole  number 
of  our  troops  that  were  engaged  ?" 

A.  "  We  had  about  100,000  men  on  the  other  side  of  the 
river." 

Q,  "  What  part  of  that  number  were  actually  engaged  in 

battle?" 

A.  "Every  single  man  of  them  was  under  artillery  fire,  aud 
about  half  of  them  were  at  different  times  formed  in  columns 
of  attack.  Every  man  was  jnit  in  column  that  could  he  got 
'in. 

With  this  evidence  of  the  General  commanding  the  Army 
before  them,  a  Committee  of  Congress,  in  a  Report  submitted 
to  the  public  without  the  testimony,  deliberately  states : 

"  The  testimony  of  aU  the  witnesses  before  your  Committee 
proves  most  conclusively  that  had  the  attack  been  made  upon 
the  left  with  all  the  force  that  General  Franklin  could  have  used 
for  that  purpose,  the  plan  of  General  Burnside  would  have  been 
completely  successful,  and  our  Army  would  have  achieved  a 
most  brilliant  victory." 

The  Committee  continue  (still  referring  to  the  order  which 
they  say  was  to  make  a  "  vigorous  attack  with  my  whole  force," 
and  was  sent  by  General  Burnside  upon  his  hearing  of  the 
small  force  which  I  had  ordered  to  the  attack),  "  General 
Franklin  testifies  that  it  was  not  an  order  but  a  request,  and 
that  when  he  received  it,  it  was  too  late  to  renew  the  attack, 
and  therefore  he  did  not  do  it.  General  Franklin  testifies  as 
follows."    The  Committee  then  proceed  to  give  an  extract  from 
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a  small  portion  of  my  testimony,  in  ichich  not  a  word  of  my 
testimony  on  the  subject  of  this  request  is  given.  My  statement 
to  them  on  that  subject  was  substantially  that  after  3  o'clock 
of  that  day,  according  to  my  best  recollection,  an  aide  from 
General  Bumside  came  to  me  with  the  message  that  the  enem3' 
was  pressing  General  Sumner  on  the  right,  and  that  I  was  re- 
quested to  make  a  diversion  in  his  favor  if  I  could.  I  again 
replied  that  I  would  do  the  best  I  could.  About  the  time  that 
this  message  came,  viz. :  at  8.40  p.  m.,  as  will  be  seen  by  referring 
to  General  Hardie's  reports,  that  officer  informed  General 
Bumside  as  follows : 

"  Gibbon's  and  Meade's  Divisions  are  badly  used  up,  and  I 
fear  another  advance  on  the  enemy  on  our  left  cannot  be  made 
this  afternoon.  Doubleday's  Division  will  replace  Meade's  as 
soon  as  it  can  be  collected,  and  if  it  be  done  in  time,  of  course 
another  attack  will  be  made.  The  enemy  are  in  force  in 
the  woods  on  our  left  towards  Hamilton's,  and  are  threatening 
the  safety  of  that  portion  of  our  line.  They  seem  to  have 
detached  a  portion  of  their  force  to  our  front,  where  Howe  and 
Brooks  are  now  engaged.  Brooks  has  some  prisoners,  and  is 
down  to  the  Railroad.  Just  as  soon  as  the  lefl  is  safe  our 
forces  here  will  be  prepared  for  a  front  attack.  But  it  may  be 
too  late  this  afternoon.  Indeed  we  are  engaged  in  front  any- 
how. Notwithstanding  the  unpleasant  items  I  relate,  the 
morale  generally  of  the  troops  is  good." 

Keeping  in  mind  the  fact  that  the  Divisions  of  Howe  and 
Brooks,  which  General  Hardie  reported  to  General  Bumside 
were  then  actually  engaged,  were  the  two  divisions  upon  which 
I  had  to  rely  to  protect  my  right,  centre,  and  bridges,  and  that 
every  other  division  of  my  command  was  at  that  moment 
already  in  support  of  the  left,  and  that  this  dispatch  of 
General  Hardie's  was  a  piece  of  the  evidence  before  a  Com- 
mittee, supposed  to  be  in  search  of  the  truth  in  regard  to  a  sub- 
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ject  of  Buch  magnitude  as  the  loss  of  the  Battle  of  Fredericks- 
burg, it  seems  incredible  that  the  next  paragraph  of  their 
Report  following  the  extract  from  my  testimony  which  they 
have  given  is  the  one  already  quoted,  that — 

"  The  testimony  of  all  the  witnesses  before  your  Committee 
proves  most  conclusively  that  had  the  attack  been  made  upon 
the  left  with  all  the  force  that  General  Franklin  could  have  used 
for  that  purpose,  the  plan  of  General  Bumside  would  have  been 
completely  successful,  and  our  army  would  have  achieved  a 
most  brilliant  victory." 

This  sweeping  statement  is  made  without  giving  a  word  of 
testimony  in  support  of  the  conclusion,  or  the  name  of  a  witness. 
I  am  necessarily  in  ignorance  of  what  has  been  testified  to  by 
others  before  the  Committee,  but  I  know  that  General  Burn- 
side  and  myself  were  at  least  two  of  "  all  the  witnesses,"  and 
that  he,  when  he  was  first  examined,  testified  to  the  contrary 
of  any  such  statement.  I  know  that  General  Ilardie's  word?, 
written  from  the  battle-field  to  his  chief,  were  in  evidence,  and 
that  the  facts  shown  by  these  witnesses,  prove  the  conclusions 
of  this  Committee  to  be  as  unfounded  as  they  are  unmerited. 

Standing,  as  1  do,  thus  arraigned  and  condemned  by  the 
Committee,  I  have  no  fear  that  my  countrymen  will  adopt  their 
verdict  until  I  have  been  heard  in  my  own  behalf.    Thev  have 
thus  far  inhaled  with  the  air  they  breathe  that  vital  j)rinciple 
of  fair  play  that  hears  before  it  condenms.     As  a  i)eople,  they 
have  no  purpose  to  serve  in  striking  down  a  public  servant,  un- 
less he  has  proved  to  be  unfaithful  to  his  trust,  and  to  their  sense 
of  justice  T  appeal,  though  the  circumstances  attending  niy 
accusation  compel  me  to  add  to  my  statement  a  few  words  per- 
sonal to  myself. 

My  profession   is  that  of  arms.     I   was  educated  to  it  a,-?  h 
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papil  of  the  nation.  My  duty  and  inclination  leading  in  the 
eame  path,  with  the  feeling  that  stirred  the  nation's  pulse  when 
its  flag  was  torn  down  by  parricidal  hands,  I  dedicated  my  life 
and  whatever  was  enwrapt  within  my  life,  to  the  defence  of  my 
country.  I  did  not  underrate  the  proportions  of  the  rebellion, 
and  I  accepted  my  line  of  duty  with  the  conviction  that  the 
nation  would  require  of  its  loyal  children  determined  purpose, 
and,  perhaps,  great  sacrifices,  before  its  unity  would  be  restored. 
With  these  convictions,  I  took  command  of  a  brigade  in  the 
Army  of  the  Potomac  in  June,  1861.  From  that  time  until  I 
was  relieved  from  duty  with  the  Army  of  the  Potomac,  on  the 
25th  day  of  January,  1863, 1  have  been  trying  to  do  my  duty 
in  camp  and  upon  the  field.  That  I  have  not  altogether 
failed,  the  brave  men  who  have  grown  up  with  me  have 
proved  on  the  battle-fields  of  Virginia  and  Maryland ;  and  it  is 
but  common  justice  to  those  of  them  who  yet  live,  and  to  the 
memory  of  those  who  are  dead,  to  say  that  they  never  failed 
me  in  the  time  of  trial.  My  time  has  been  passed  with  my 
command.  Including  a  period  of  illness,  I  have  been  absent 
from  it  but  twenty-one  days.  This  has  left  me  but  little  time 
to  look  after  matters  personal  to  myself.  Having  no  political 
associations  of  infiuence,  I  must  content  myself  as  best  I  can 
with  the  reflection  that  the  Committee  believed  that  the  faihire 
at  Fredericksburg  demanded  a  victim,  and  that  being  of  no 
consequence  except  as  a  soldier,  it  was  most  available  to  order 
me  to  that  duty. 

I  have  had  no  friendships  which  have  stood  in  the  way  of 
the  performance  of  my  duty. 

When  General  Burnside  took  command  of  the  Army  of  the 
Potomac,  and  up  to  the  time  he  left  it,  I  gave  a  hearty  obe- 
dience to  every  order  he  gave  me,  as  well  as  a  full  and  frank 
expression  of  my  opinion  when  he  invited  nie  to  his  councils. 
I  supposed  that  wc  were  attached  friends,  and  that  we  were 
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both  looking  only  to  those  means  which  would  achieve  success. 
I  agreed  with  him  fully  in  the  propriety  of  crossing  the  Rap- 
pahannock at  Fredericksburg  at  the  time  proposed  by  his 
original  plan.     After  that  failed,  whatever  advice  I  gave  to 
him  in  council  sprang  from  the  honest  convictions  of  my  judg- 
ment, and  I  should  have  been  recreant  to  my  duty  to  my 
country  and  my  own  conscience  had  I  given  him  any  other. 
When  the  crossing  was  determined  upon,  with  what  alacrity  I 
obeyed  the  order,  the  time  within  which  my  troops  were  crossed 
and  placed  in  line  of  battle  is  the  best  evidence.    This  done 
and  our  troops  posted  on  the  enemy's  side  of  the  river,  with 
nothing  but  frail  pontoon  bridges  between  them  and  their  de- 
struction as  an  army,  I  proposed  that  an  assault  should  be 
made  upon  the  enemy's  position  with  a  column  strong  enough 
to  command  success  (naming  the  number  of  at  least  six  divi- 
sions), with  tlie  request  that  I  might  be  allowed  to  make  imme- 
diate dispositions  to  carry  it  out.     After  waiting  through  the 
night,  I  was  ordered  to  take  a  particular  height  with  one  divi- 
sion, and  to  keep  my  whole  command  in  readiness  for  some 
contemplated  movement.     In  obeying  this  order  according  to 
its  letter  and  spirit,  a  force  of  the  enemy  upon  my  left,  ray 
right,  and  my  centre,  discovered  itself,  suflScient  to  engage 
during  the  day  every  division  in  my  command.      Our  failure 
was  the  natural  consequence  of  the  insuflScient  preparation 
and  inadequate  provision  for  an  attack  upon  an  army  like  that 
in  front  of  us.     This  being  the  state  of  the  facts,  so  far  as  I 
am  concerned,  without  a  hearing  or  the  opportunity  of  defence, 
a  Report  from  the  Legislative  Branch  of  the  Government  has 
been  spread  through  the  newspapers  and  in  pamphlets  before 
my  countrymen,  stating  that  had  I  obeyed  the  orders  given  me 
by   General   Burnside   on   that   day,  our   army   would   have 
achieved  a  most  brilliant  victory.      Instead  of  a  brilliant  vic- 
tory, it  was  a  sad  and  fearful  disaster,  in  which  many  brave 
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raen  fell — men  to  whom  I  was  attached  bj'  two  years'  associa- 
tion, and  for  this  disaster,  and  for  the  blood  of  these  comrades, 
this  Committee  say  I  am  responsible. 

I  place  these  facts  by  the  side  of  their  Report,  perfectly 
willing  to  abide  by  the  verdict  which  the  public  will  pass  upon 

me. 

Wm.  B.  Franklin. 
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PREFATORY     NOTE. 


The  following  articles,  which  appeared  in  the  "  Bos- 
ton Daily  Advertiser"  at  the  times  of  their  respective 
dates,  originated  in  an  undertaking  to  reply  to  a  letter 
from  a  highly  respected  correspondent  in  Ireland,  in 
which  he  had  remarked,  that,  in  complaining  of  alleged 
breaches  of  neutrality  on  the  part  of  England  in  reference 
to  the  Rebel  ships-of-war,  the  present  writer  had  done  less 
than  justice  to  "  the  Government  and  a  very  considerable 
section  of  her  people,  who,  without  any  sympathy  for  the 
North,  or  indeed  any  just  appreciation  of  the  cause  which 
is  at  stake,  do  honestly  desire  on  legal  grounds,  and  with 
a  view  to  the  honor  of  the  country,  to  preserve  a  strict 
neutrality ; "  and  had  remarked,  further,  that  he  believed, 
that  '^in  general,  among  the  professional  classes,  this 
mode  of  viewing  the  question  is  the  prevailing  one." 

It  was  soon  foimd,  however,  that  an  effort  to  do  any 
justice  to  the  subject  would  far  transcend  the  bounds  of  a 
letter,  or  indeed  of  ordinary  correspondence.  And  it 
being  a  subject  of  great  present  interest  and  importance, 
and  the  investigation  of  it  having  necessarily  led  to  much 
more  extensive  inquiry  and  reflection  than  had  been  anti- 
ci])ated,  or  than  any  one  would  probably  give  to  it  without 
an  especial  purpose,  it  was  thought  that  the  results  of  the 
investigation,  however  imperfect,  or  however  unimportant 
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as  adding  any  thing  to  the  stock  of  knowledge,  might  at 
least  attract  the  attention  of  others  more  competent  for 
the  discussion,  and  thus  aid  in  the  dissemination  of  useful 
intelligence.  With  this  view,  these  results  were  offered 
to  the  Editors  of  the  "Advertiser." 

While  they  were  in  the  course  of  publication,  several 
persons,  whose  opinions  are  entitled  to  high  consideration, 
expressed  the  wish  that  the  Numbers  should  be  printed 
together  in  pamphlet  form  for  more  convenient  perusal 
and  dissemination;  and  it  is  in  compliance  with  that 
suggestion  that  they  are  now  thus  presented  to  the  public. 

As  these  papers  do  not  purport  to  be  a  systematic  or 
exhaustive,  treatise  on  the  subject,  but  merely  to  exhibit 
the  results  of  the  inquiries  and  reflections  of  one,  who, 
amid  many  distracting  engagements,  was  originally  in- 
duced to  enter  upon  them  simply  for  the  purpose  of  a 
friendly  correspondence ;  —  as  they  were  written  at  inter- 
vals as  they  were  published,  and  consequently  afforded 
no  opportunity  for  reconstruction  or  change  of  arrange- 
ment ;  -^  and  as  their  ephemeral  nature  does  not  call  for 
a  pains-taking  revision  of  them  with  a  view  to  more  sys- 
tematic or  elaborate  treatment,  or  finish  of  style,  —  it  is 
hoped  that  no  further  apology  will  be  thought  needful 
for  defects  which  might  otherwise  seem  inexcusable. 

They  appear  in  this  fonn  almost  precisely  as  they  were 
originally  printed,  with  very  few  verbal  alterations,  and, 
except  one  short  passage,  with  nothing  added  that  was 
not  in  the  manuscript  as  prepared  for  the  "  Advertiser," 
and  omitted  there  for  the  sake  of  brevity.  In  all  quoted 
passages  the  Italicizing  is  by  the  author  of  these  papers 
where  the  contrary  is  not  stated. 

C.    O.    Li. 

Boston,  1  October,  1863. 
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I. 


GENERAL  VIEW  OF  THE  SUBJECT. 


Thebe  is  DO  subject  of  greater  present  concern  than  the 
position  of  England  in  reference  to  her  relations,  as  a  neutral 
nation,  to  the  United  States ;  and  nonci  probably,  soon  to  be- 
come of  more  engrossing  public  thought  and  anxiety.  It  is 
therefore  important  that  we  have  well-defined  and  sound 
opinions  concerning  it,  in  order,  on  the  one  hand,  not  to  be 
misled  by  an  imaginary  sense  of  injury  into  undue  hostility 
towards  her,  which  may  stand  in  the  way  of  a  just  apprecia- 
tion of  her  professed  discharge  of  her  duties  as  a  neutral,  and 
of  continued  peace  with  her  as  a  friendly,  nation ;  and,  on 
the  other,  to  be  prepared  to  sustain  our  Government  in  its 
dealings  with  her,  if  she  is  justly  chargeable,  as  is  often  al- 
leged, with  a  want  of  substantial  good  faith,  and  a  virtual 
complicity  with  the  rebels  who  are  waging  war  upon  our 
national  life. 

The  following  thoughts  are  thrown  out  with  the  sole  intent 
of  affording  aid  towards  a  right  understanding  of  this  matter ; 
and  whether  they  shall  be  found  acceptable  as  true  exponents 
of  it,  or  lead  to  reply  or  refutation  tending  to  a  more  correct 
and  satisfactory  exposition,  the  purpose  of  their  presentation 
to  the  public  wiU  be  equally  well  answered. 
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The  duties  of  neutrality  are  regulated  by  the  laws  of  nar 
tions ;  and  it  is  only  when  these  are  substantially  violated 
that  any  Just  cause  of  complaint  exists. 

But  many  nations,  and  among  them  England  and  the  United 
States,  have  enacted  statutes  termed  Neutrality  Acts,  or 
Foreign  Enlistment  Laws,  for  the  purpose  of  compelling  their 
respective  subjects  to  conform  to  the  laws  of  nations,  and  to 
forbear  from  interfering  in  wars  between  them,  under  various 
pains  and  penalties.  These  enactments,  however,  are  merely 
municipal  laws,  which  foreign  nations  have  no  power  to  en- 
force, nor  to  punish  the  infraction  of;  and  the  breach  of  which, 
in  ordinary  cases,  they  have  no  right  to  complain  of,  unless  it 
involve  one  of  the  laws  of  nations,  and  then  only  to  that 
extent  and  on  that  exclusive  ground ;  or  unless  the  fail- 
ure, on  the  part  of  the  neutral,  to  enforce  obedience  to  them, 
indicate  a  substantial  departure  from  that  impartiality  which 
is  of  the  essence  of  neutrality. 

So  far,  therefore,  as  such  foreign  nations  are  concerned, 
these  Neutrality  Acts,  or  Enlistment  Laws,  are  of  imperfect 
obligation.  But,  as  these  laws  are  founded  in  the  comity  of 
nations,  and  for  the  purpose  of  preserving  friendly  relations 
with  each  of  them  while  they  are  at  war  among  themselves, 
and  in  a  sense  of  duty  and  interest,  dictating  the  maintenance 
of  an  impartial  neutrality,  —  and  as  they  are  on  the  side  of 
peace  and  humanity,  in  opposition  to  piratical  greed,  seeking 
gain  in  the  woes  and  misfortunes  of  others,  and  to  voluntary 
injury  to  a  friendly  neighbor,  —  they  certainly  involve  a  high 
moral  obligation,  on  the  part  of  the  government  enacting 
them,  to  see  them  faithfully  enforced.  And  a  failure  so  to  en- 
force them  in  flagrant  cases,  or  connivance  in  their  violation, 
or  obvious  indifference  to  their  execution,  when  manifest 
opportunities  present  themselves,  is  good  cause  of  complaint, 
alienation,  and  resentment;  and  such  failure,  connivance,  or 
indifference,  may,  under  some  circumstances,  justify  an  appeal 
to  arms  in  self-defence,  —  especially  so,  where,  from  the  nature 
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of  the  case  and  the  relative  positions  of  the  belligerents,  the 
benefit  of  such  violation  is  all  on  the  side  of  one  of  them  to 
the  damage  of  the  other,  and  is  of  great  and  substantial  ad- 
vantage to  the  former,  and  of  grievous  injury  to  the  other. 
In  such  case,  the  omission  to  exercise  existing  means  to 
prevent  the  injury  done  to  the  suflFering  nation,  — where  pre- 
vention  could  give  no  just  cause  of  complaint  to  the  other, 
being  a  simple  enforcement  of  the  laws  made  for  the  equal 
protection  of  both,  —  may,  in  reason,  and  in  the  spirit  of  the 
law  of  nations  regulating  neutrality,  be  considered  an  unjust 
departure  from  it,  and  a  virtual  complicity  with  the  enemy. 
And  the  case  becomes  more  aggravated,  when  not  only  a  great 
and  distressing  injury,  which  might  be  prevented,  is  thus' 
permitted  against  a  friendly  power,  but  the  nation,  by  which j 
it  is  permitted,  itself  becomes  a  great  gainer  by  means  of  it,; 
and  so  participates  with  the  other  belligerent  in  the  benefits! 
of  this  breach  of  its  own  laws. 

• 

Since  the  above  sentences  were  written,  the  report  of  th^ 
last  debate  in  the  British  Parliament  on  this  subject  has  been 
received,  in  which  Lord  Palmerston,  if  correctly  reported, 
explicitly  admits  that  "  the  American  Government  have  a  dis- 
tinct right  to  expect  that  a  neutral  will  enforce  its  municipal 
law,  if  it  be  in  their  favor ; "  thus  conceding  the  principle 
as  of  even  broader  application  that  that  above  claimed.  This 
is  a  concession  of  no  small  moment  in  reference  to  pre- 
vious debates,  in  which  he  was  understood  fully  to  sustain 
the  Solicitor-General  in  the  position,  that  the  foreign-enlist- 
ment laws  of  a  neutral  nation  were  municipal  laws  only,  in 
the  enforcement  of  which  the  belligerent  had  no  such  in- 
terest as  would  justify  complaint  because  of  the  failure  to 
compel  obedience  to  them;  which  position  the  preceding 
suggestions  were  intended  to  contest. 

Now,  it  is  a  peculiar  and  most  prominent  fact  in  the 
history  of  the   present   Rebellion,  that  the   rebels  (having 
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neither  shipS;  arms,  nor  meii  for  naval  warfare,  nor  a  single 
port  where  a  ship  could  be  constmcted  and  fitted  out  which  is 
not  strictly  blockaded,  —  and  being  without  a  single  armed 
vessel  of  any  important  force  at  sea,  built,  or  fitted  oat,  or 
armed,  or  manned  anywhere  within  their  own  asserted  tern- 
torial  or  maritime  jurisdiction,  —  and  having  little  or  no  com- 
merce exposed  to  capture)  have,  nevertheless,  on  the  ocean, 
under  their  flag,  several  large,  heavily-armed  vessels,  which 
were  built,  equipped,  armed,  and  mainly  manned,  by  ESnglish- 
men,  in  English  ports,  or  under  the  protection  of  the  English 
flag  until  setting  forth  upon  their  piratical  career  for  the 
plunder  and  destruction  of  American  shipping;  —  that  the 
crews  of  these  vessels  have  in  fact  destroyed  many  hundreds 
of  thousands  of  dollars  by  sinking  and  burning  American  ships, 
having  no  port  into  which  they  dare  attempt  to  carry  them 
las  prizes  for  adjudication;  —  that  many  more  such  vessels 
tare  notoriously  in  process  of  construction  in  England,  to  be 
Ifitted  out,  armed,  and  manned  in  like  manner,  for  the  same 
purpose;  —  and  that  this  destruction  and  endangerment  of 
American  ships  have  already  diverted  a  very  large  part 
of  the  carrying-trade,  both  foreign  and  domestic,  from  Ame- 
rican to  English  vessels,  and  are  daily  tending  to  increase 
English  commercial  prosperity  in  a  ratio  at  least  equal  to  the 
injury  to  the  shipping  interests  of  the  United  States. 

Another  hardly  less  remarkable  fact  is,  that  while  England 
is  thus  industriously  and  zealously  aiding  the  rebels,  and 
furnishing  them  the  most  efficient  means  which  they  now 
possess  of  maintaining  their  Rebellion,  no  other  country  has 
furnished  a  solitary  vessel,  great  or  small,  or  assisted  in  the 
furnishing  of  one  ;  while  three  of  those  countries  at  the  least 
—  Prance,  Russia,  and  Spain  —  have  abundant  means  of  doing 
so,  though,  so  far  as  a  selfish  interest  is  involved,  no  one  of 
them  has  an  equal  temptation. 

If  this  state  of  affairs  be  indeed  reconcilable  with  reasona- 
ble good  faith  on  the  part  of  the  English  Government  and 
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people,  —  if  these  vessels  are  thus  built,  equipped,  armed, 
manned,  and  famished  to  the  rebels,  in  snch  manner  and 
under  snoh  circumstances  as  to  involve  no  breach  of  the  law 
of  nations,  and  to  be  in  no  such  conU^vention  of  the  neu- 
trality laws  of  England  as  reasonably  requires  the  interposi- 
tion of  her  Government  to  prevent  it  in  good  faith  to  the 
United  States, — then  it  is  our  duty  to  acquiesce  in  the  evil,  as 
a  misfortune  for  which  we  have  no  cause  of  complaint  against 
her,  and  to  seek  relief  only  in  efforts  to  capture  and  destroy 
them. 

If,  on  the  other  hand,  these  doings  are  in  substantial 
violation  of  the  law  of  nations,  or  in  plain  contravention  of 
municipal  laws  made  to  prevent  such  interference  between 
belligerents  on  friendly  terms  with  England,  —  laws  which 
could  be  enforced  without  any  just  cause  of  complaint  on 
the  part  of  either  of  the  belligerents,  and  the  enforcement 
of  which,  under  the  peculiar  circumstances  of  the  case,  is 
plainly  called  for  by  a  just  impartiality,  —  then  a  good  cause 
for  complaint,  and  for  claiming  full  indemnity,  will  be  made 
out. 

Nor  does  the  law  of  self-defence  stop  here.  For,  if  it  could 
be  shown  that  these  proceedings  were  in  derogation,  neither 
of  the  law  of  nations,  nor  of  the  existing  neutrality  laws  of 
England,  but  that  they  are  nevertheless  so  injurious,  in 
strengthening  the  arms  of  the  rebels  and  in  weakening  our 
own,  as,  unless  prevented,  to  endanger  the  restoration  of 
our  Government  to  its  lawful  authority,  and  put  our  national 
life  at  hazard,  —  it  would  then  become  justifiable  by  the  law  of 
self-preservation,  lying  at  the  foundation  of  all  codes  whether 
of  intemiational  or  of  civil  law,  to  account  those  thus  furnish- 
ing essential  aid  to  our  enemies  as  their  allies,  and  so  our 
enemies  also,  and  to  declare  war  against  them  ;  —  it  being 
obviously  absurd  to  deny  that  one  who  is  put  on  the  defence 
of  his  life  is  under  any  obligation  to  stand  quietly  by,  and  see 
the  enemy,  while  seeking  to  destroy  it,  supplied  with  the 
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essential  means  for  doing  so  by  another,  and  to  waive  all 
right  of  self  -  protection  against  them.  If  that  protection 
be  not  given  by  the  Government  in  the  control  of  its  sub- 
jectSi  it  must  be  sought  in  the  only  way  left  to  injured 
nations. 

20  August,  1863. 
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LAWS  OP  NEUTBALITY.      GENERAL  PRINCIPLES. 

The  primaiy  principle  of  neutrality  under  the  law  of  nations 
is  the  strictest  impartiality  in  regard  to  each  of  the  bellige- 
rents. ''  The  neutral  is  justly  and  happily  designated  by  the 
•  Latin  expression,  in  beUo  medius.  It  is  of  the  essence  of  his 
character,  that  he  so  retain  this  central  position  as  to  incline 
to  neither  belligerent."* 

The  law  of  nations  prohibits  the  enlisting  of  soldiers  or 
sailors  in  the  territory  of  a  neutral  nation  for  service  in  the 
army  or  navy  of  a  belligerent  at  war  with  any  nation  which 
is  at  peace  with  such  neutral,  and  also  the  fitting-out  of  any 
military  or  naval  expedition  therein  for  such  service ;  and  the 
doing  of  any  such  act  by  the  neutral,  or  the  suffering  it  to  be 
done  within  its  jurisdiction,  with  the  consent  or  connivance 
of  the  Government,  is  just  cause  of  reclamation,  —  and  of  war, 
if  satisfaction  be  not  given.  All  captures  made  by  vessels 
thus  fitted  out  are  in  the  nature  of  wrongs,  and  impose  upon 
the  neutral  nation  the  duty  of  preventing  them  within  its  ter- 
ritorial limits,  and  of  restoring  to  the  injured  parties  the  pro- 
perty so  taken,  if  found  within  its  jurisdiction.f 

So  a  capture  made  by  a  belligerent  ship  within  neutral  ter- 
ritory, or  by  the  boats  of  a  vessel  lying  there,  although  the 
actual  seizure  be  made  without  the  territorial  limits  of  the 


*  Phillimore  on  International  Law,  vol.  iii.  \  187. 

t  6  Wbeaton*8  Rep.  885,  *'  La  Amistad  de  Rues." 
7  Wheaton*8  Rep.  406,  the  ^  Arrogante  Barcelones.*' 
7  Wheaton's  Rep.  620,  the  **  Monte  AUegre." 
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neutral,  is  void ;  and  it  is  the  duty  of  the  neutral  to  restore 
the  captured  property,  if  brought  within  its  jurisdiction^  or  to 
make  a  claim  upon  the  offending  belligerent,  and  to  indemnify 
the  party  injured.  Noproximaie  oust  of  war  is  allowed  by  the 
law  of  nations  to  originate  on  neutral  ground ;  and,  if  so  origi- 
nated, it  is  a  just  cause  of  complaint,  and  of  demand  for  in- 
demnity, by  the  belligerent  nation  against  which  it  is  perpe- 
trated. 

How  far  a  nation  is  responsible  for  such  acts  committed 
clandestinely  by  its  own  subjects,  without  its  knowledge  or 
connivance  or  tacit  sufferance,  does  not  appear  to  be  dis- 
tinctly stated.  Upon  all  sound  principle,  however,  it  is  clear, 
that,  if  such  acts  are  breaches  of  the  law  of  nations,  the  neu- 
tral must  be  responsible  for  want  of  reasonable  diligence  and 
care  on  the  part  of  its  Government  to  prevent  them,  or  for 
failure  to  make  a  reclamation  of  the  offending -nation  in  order 
to  indemnify  the  injured  party ;  it  being  the  duty  of  the  neu- 
tral in  such  cases  to  intervene,  inasmuch  as  the  injured  party 
cannot  have  redress  against  its  enemy  for  violation  of  neutrali- 
ty, or  for  injuries  inflicted  by  him  on  neutral  ground.  And, 
if  the  offending  belligerent,  from  the  nature  of  the  case,  be 
incapable  of  making  redress,  justice  requires  that  the  neutral 
permitting  the  injury  within  its  territories  should  be  imme- 
diately responsible  for  full  indemnity;  and,  if  the  neutral 
power  be  unable  or  unwilling  to  protect  the  belligerent  on  its 
territory,  the  right  of  self-protection  then  arises,  and  justifies 
him  in  any  measures  necessary  for  self-defence  upon  the  terri- 
tory of  the  neutral,  and  even  in  a  doclaration  of  war. 

But,  although  it  is  not  permissible,  by  the  law  of  nations, 
for  the  citizens  of  a  neutral  nation  to  Aimish,  fit  out,  or  equip 
vessels  of  war  for  the  service  of  a  belligerent,  or  to  augment 
the  warlike  force  of  a  vessel  in  such  service,  or  to  commit 
any  proximate  act  of  war  against  his  enemy  within  the  terri- 
torial limits  of  the  neutral,  it  is  lawful  to  sell  arms  and  muni- 
tions of  war  to  either  belligerent,  or  to  the  citizens  of  either. 
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to  be  transported  to  a  foreign  port  (the  seller  or  purchaser 
taking  the  risk  of  capture  by  the  enemy  in  such  transporta- 
tion), or  to  sell  them  in  the  neutral  port  in  the  ordinary  course 
of  trade,  provided  that  it  is  a  mere  sale  of  articles  in  which 
the  neutral  has  a  right  of  traffic ;  and  then  the  subsequent  or 
remote  use  which  the  purchaser  may  make  of  them,  to  which 
he  is  no  party,  attaches  no  wrong  to  the  transaction.  But, 
wlien  delivery  is  to  the  enemy  in  the  neutral  country,  in 
order  and  with  intent  to  constitute  an  augmentation  of  his 
warlike  armaments  about  to  issue  from  it,  it  is  an  immediate 
or  proximate  act  of  war,  which  the  law  of  nations  does  not 
tolerate,  and  which  no  neutral  government  is  justifiable  in 
permitting,  or  in  failing  to  use  reasonable  diligence  to  pre- 
vent.* 

There  is,  therefore,  no  good  ground  of  complaint  against 
England  because  her  citizens  sell  arms  and  munitions  of  war 
to  the  rebels,  either  delivered  to  them  within  her  territories, 
to  be  transported  by  them  to  ports  in  their  possession,  or  sent 
for  sale  at  such  ports  at  the  risk  of  the  venders.  This  they 
have  a  perfect  right  to  do. 

On  the  same  principle,  it  is  attempted  to  be  maintained,  that 
subjects  of  England  may  build  and  equip  ships  of  war  on  con- 
tract with  the  rebels,  to  be  delivered  in  her  ports  or  in  their 
own,  or  at  sea,  or  in  neutral  ports,  designed  for  the  commis- 
sion of  hostilities  against  the  United  States,  and  that  such 
sale  and  delivery  constitute  no  offence  against  the  law  of 
nations  or  her  Neutrality  Act ;  and  the  case  of  the  ''  Santissi- 
ma  Trinidad,"  above  cited,  is  confidently  relied  upon  as  con- 
firming this  doctrine.  But  that  it  falls  very  far  short  of  doing 
so,  is  manifest ;  as  neither  was  the  vessel  built,  nor  was  her 
armament  furnished,  upon  any  contract  of  sale  or  other  agree- 
ment with  the  belligerent,  nor  were  they  sent  out  under  aiiy, 
but  were  so  sent  for  sale  entirely  as  a  commercial  adventure, 

*  7  WheatOD*s  Rep.  288,  the  **  Santisfllma  Trinidad." 
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—  the  vessel  being  convertible  into  a  merchantman  by  the 
mere  removal  of  her  armament ;  —  so  that  the  fiaxd  intent  or 
purpose  of  having  either  used  in  the  commission  of  hostilities 
against  a  friendly  nation  was  wanting. 

Lord  Palmerston,  in  the  recent  debate  above  referred  to,  in 
which  he  betrays  an  ignorance  of  American  history  and  judi- 
cial decisions  upon  this  branch  of  national  law  in  correspond* 
ence  with  his  generally  superficial  treatment  of  the  subject, 
if  his  speech  is  correctly  reported,  seems  to  place  this  right 
of  a  neutral  to  sell  ships  of  war  to  a  belligerent  upon  the  ground, 
that  ''  no  distinction  can  be  drawn  between  ships  that  may 
evidently  be  built  for  warlike  purposes  and  those  that  may 
be  eventually  applied  to  warlike  purposes."  He  proceeds  to 
illustrate  the  position  by  the  convertibility  of  steam-vessels 
in  the  passenger  and  merchant  service,  that  could  readily  be, 
and  some  of  which  have  been,  converted  into  ships  of  war; 
and  puts  the  case  of  the  "  Nashville,"  converted  from  a  pas- 
senger-ship into  a  privateer,  as  an  instance.  And  he  con- 
tinues :  ''  In  the  same  way,  a  ship  might  be  built  in  this  conn- 
try,  capable  of  being  converted  into  a  ship  of  war,  but  with 
respect  to  which,  while  building,  it  would  be  perfectly  im- 
possible to  prove,  by  any  legal  construction,  that  she  was 
intended  for  a  ship  of  war,  and  therefore  liable  to  be  interfered 
with." 

Now,  such  language  as  this  might  have  done  very  well  a 
few  years  ago,  before  the  invention  of  Monitors  and  Tur- 
reted  Rams,  when  the  great  distinction  between  ships  of  war 
and  merchantmen  was  the  armaments  of  the  former,  and  the 
want  of  them  in  the  latter ;  but  it  is  mere  trifling  with  prin- 
ciples and  facts  as  applied  to  modern,  or  what  is  rapidly  be- 
coming the  principal  system  of  modern,  naval  warfare. 

It  is  self-evident,  that  a  Monitor  or  Turreted  Ram  can  never 
be  built,  nor  be  intended  to  be  used,  as  a  merchant  vessel,  and 
that,  practically  speaking,  it  can  never  be  so  employed ;  for, 
if  it  were  physically  possible  for  the  hull  to  be  so,  its  cost,  and 
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weight,  and  want  of  adaptation,  would  render  it  impossible  to 
anticipate  any  purchase  or  employment  of  the  vessel  for  such 
a  purpose.  At  the  same  time,  it  is  manifest  that  such  a  vessel 
is  a  complete  and  most  formidable  engine  of  war,  though  she 
may  not  have  a  gun  on  board.  Her  bulk,  weight,  and  speed 
under  steam,  and  her  armed  bedc,  and  power  to  eject  hot  water 
and  steam  upon  the  enemy's  deck,  make  her  as  formidable, 
without  any  guns  to  complete  her  armament,  as  she  would  be 
with  them,  to  any  merchant  vessel,  or  to  any  much  weaker 
vessel  of  war,  —  with  the  only  exception  of  being  unable  to 
operate  at  equally  long  range ;  and  the  commerce  of  a  nation 
might  be  swept  from  the  ocean  by  vessels  of  this  descrip- 
tion, without  a  gun  on  board,  as  effectually  as  by  those  heavily 
armed  with  ordnance. 

If,  then,  the  prohibition,  by  the  law  of  nations,  of  the  fitting- 
out  or  equipping  ships  of  war  by  a  neutral  in  her  own  ports 
to  commit  hostilities  against  a  friendly  belligerent  is  founded 
on  any  principle,  it  applies  to  vessels  of  this  description  with* 
out  further  armament,  as  well  as  to  those  of  the  ancient  model 
furnished  with  guns.  Nor  would  England,  if  at  war,  for  a 
moment  tolerate  in  any  neutral  nation  the  prevarication  by 
which  it  should  be  attempted  to  draw  such  a  distinction,  and 
to  claim  immunity  for  furnishing  the  enemy  with  such  ships 
of  wan 

There  is  a  remarkable  dearth  of  authority  and  satisfactory 
discussion  in  England  upon  the  question,  now  of  such  immi- 
nent importance,  of  what  constitutes  such  "  fitting-out  of  a 
oaval  expedition,  or  of  vessels  of  war,"  by  a  neutral,  or  in 
a  neutral  port,  as  shall  constitute  a  violation  of  the  law  of 
nations,  or  of  the  Neutrality  Acts.  It  is  clear,  that  the  mere 
building  and  equipping  of  a  vessel  of  war  for  sale  in  a  neutral 
port  is  no  such  violation,  nor  the  building  for  a  belligerent  of 
a  vessel  which  may  be  designed  for  one  of  war  or  for  some 
peaceful  service.  And,  so  far  as  the  case  of  the  ''  Santissima 
Trinidad  "  shall  be  accepted  as  authority  on  a  point,  which. 
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though  raiaedy  was  not  necessary  for  its  decision,  it  appears 
that  the  sending-out  by  a  neutral  of  a  vessel  equipped  with 
a  warlike  armament  as  a  commercial  adventure,  for  sale  to  a 
belligerent  if  he  shall  see  fit  to  purchase,  is  no  such  violation 
of  the  law  of  nations  or  of  our  Neutrality  Act,  —  though  the 
doctrine  appears  substantially  inconsistent  with  the  principles 
announced  by  the  same  Court  in  later  cases,  and  a  rigid 
enforcement  of  a  perfect  system  of  neutrality  might  seem  to 
require  that  such  an  expedition,  followed  by  a  sale  to  the 
belh'gerent,  should  be  accounted  a  substantial  violation  of 
them,  —  the  mere  contingency,  that  the  belligerent  might  not 
elect  to  purchase,  being  too  remote  to  disprove  a  real  inten- 
tion to  sell  to  him,  and  being  one  so  easily  feigned. 

Whether  the  construction  and  equipment  of  a  ship  of  war 
in  a  neutral  port,  upon  a  contract  with  a  belligerent,  for  de- 
livery there,  with  knowledge  by  the  builder  of  the  intention 
to  use  her  in  hostile  operations  against  a  power  in  peaceful 
relations  with  the  government  of  the  neutral  (such  knowledge 
being  either  necessarily  inferable  from  her  not  being  suscep- 
tible of  any  other  use  than  for  the  purposes  of  war,  or  other- 
wise satisfactorily  proved),  are  in  violation  of  the  neutrality 
act  of  Great  Britain,  is  a  question  now  pending  in  her  courts. 
A  respectable  tribunal  has  decreed  that  they  are  not ;  but  an 
appeal  has  been  taken,  and  the  ultimate  decision  is  looked  for 
with  great  interest.  No  doubt  can  be  entertained,  that,  ac- 
cording to  the  American  decisions  under  the  American  Enlist- 
ment  Act,  a  contrary  doctrine  obtains  in  the  United  States, 
and  that,  in  an  American  court,  a  friendly  belligerent  would 
find  entire  protection  against  any  such  designs. 

But,  whatever  differences  of  opinion  may  exist  as  to  the 
degree  of  preparation'or  design  necessary  to  constitute  a  vio- 
lation of  neutrality,  there  seems  to  be  no  question,  that  the 
combined  equipment,  armament,  and  preparation  of  a  vessel 
for  immediate  hostilities,  with  the  intention  of  sailing  from 
the  neutral  port  for  such  purpose,  is  a  violation  of  the  law  of 
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nations  and  of  the  Neutrality  Acts,  exposing  the  guilty  parties 
to  the  pains  and  penalties  of  the  law,  and  the  vessel  to  forfeit- 
ure. ''  Where  the  elements  of  armaments  are  combined,  they 
come  within  the  provision  of  the  law ; "  but,  if  that  combina« 
tion  does  not  take  place  until  they  have  left  the  neutral  coun- 
try and  are  no  longer  within  its  jurisdiction,  it  is  said  that  its 
Government  cannot  interpose. 

Upon  the  principles  above  stated,  great  and  most  interesting 
questions  are  to  be  solved  between  the  United  States  and 
England,  —  both  concerning  the  various  vessels,  built  in  Eng- 
lish ports,  armed,  equipped,  and  mainly  manned,  by  English 
subjects,  and  now  careering  the  seas,  in  the  service  of  the 
rebels,  for  the  destruction  of  American  commerce,  —  and  con- 
cerning other  formidable  vessels  of  war  now  in  process  of 
construction  there  for  the  like  service. 

22  August,  1863. 


14  NEUTBAL  Bia^ATIOm  OP 


III, 


BISTORT  OP  THB  NEUTRAL    BBLATIONS    BETWEEN    ENGLAND    AND 

THE  UNITED  STATES* 

The  true  construction,  however,  of  the  obligations  of  a 
neutral  power,  in  reference  to  the  fitting-out  of  ships  of  war 
within  its  jurisdiction  to  serve  against  a  friendly  belligerent, 
both  under  the  law  of  nations  and  its  own  municipal  laws, 
would  seem  to  have  been  long  ago  conclusivelj  settled,  at 
least  as  between  England  and  the  United  States,  if  precedent  is 
of  any  authority,  or  if  scrupulous  fidelity  in  preventing  such 
proceedings  by  one  party,  at  the  instance  of  the  other,  can  be 
considered  as  imposing  upon  the  latter  any  reciprocal  duty ; 
and  this,  too,  in  the  application  of  such  obligations  to  cases 
where  the  warlike  force  depended,  as  of  old,  on  the  armament, 
and  not  upon  the  peculiar  construction  and  equipment  of  the 
hull.  And  it  does,  indeed,  seem  passing  strange,  that  such 
entire  ignorance  of,  or  careful  abstinence  from  reference  to, 
not  remote  history,  should  characterize  all  the  debates  in 
Parliament,  and  discussions  by  the  ministerial  presses  and 
the  courts  of  law,  upon  this  subject.  In  contemplating  the 
treatment  which  this  country  has  received,  and  is  receiv- 
ing, at  the  hands  of  England,  in  this  struggle  for  national  life 
one  is  almost  driven  to  the  conclusion,  that  the  history  and  the 
fate  of  America,  even  in  reference  to  the  neutral  obligations 
of  England  towards  her,  are  looked  upon  as  beneath  an  Eng- 
lishman's study  or  consideration ;  he  seeming  to  care  nothing 
about  either,  or  his  only  thought  being  how  to  make  the  most 
of  the  complication  for  his  own  benefit. 
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After  the  termination  of  the  war  of  the  Revelation,  and  the 
acknowledgment  of  the  United  States  as  an  independent 
nation,  and  when  occasion  arose  to  develop  her  sense  of 
daty  as  a  neutral  under  the  law  of  nations,  it  is  gratifying 
to  know,  that  she  commenced  her  career  by  the  most  liberal 
interpretation  of  it  in  reference  to  her  obligations  and  the 
rights  of  others,  and  has  ever  since  been  foremost  in  the 
effort  to  place  these  upon  foundations  of  the  broadest  human- 
ity.  The  first  call  made  upon  her  was  a  crucial  test ;  for  it 
was  made  by  England,  her  recent  oppressor  and  enemy,  for 
protection  against  the  violation  of  neutral  relations  Mrithin 
her  territories  by  or  in  behalf  of  the  subjects  of  France,  her 
ally  and  friend,  by  whom  she  had  been  aided  in  the  war  with 
England,  and  towards  whom  the  United  States  felt  and  ac- 
knowledged the  strongest  obligations. 

In  the  great  war  then  raging  between  England  and  France, 
the  English  Government  entertained,  very  naturally  and  with 
good  reason,  apprehensions  that  privateers  would  be  fitted 
ont  in  the  United  States  to  prey  upon  English  commerce 
under  the  French  fiag ;  and,  their  apprehensions  being  com- 
municated to  our  Government,  President  Washington,  in  1793, 
issued  a  proclamation  forbidding  all  such  violations  of  neutrali- 
ty,  and  stating  that  instructions  had  been  given  to  the  officers  of 
the  United  States  to  cause  prosecutions  to  be  instituted  against 
all  persons  who  should  violate  the  law  of  nations,  with  respect 
to  the  powers  at  war,  or  any  other.  The  Secretary  of  the 
Treasury,  Mr.  Hamilton,  issued  instructions  to  the  collectors 
of  the  customs,  commencing  with  the  following  preamble : 
'^  It  appearing  that  repeated  contraventions  of  our  neutrality 
have  taken  place  in  the  ports  of  the  United  States,  without 
having  been  discovered  in  time  for  prevention  or  remedy,  I 
have  it  in  command  from  the  President  to  address  to  the  collect- 
ors of  the  respective  districts  a  particular  instruction  upon 
the  subject."  And  he  proceeds  to  direct  them  to  ''  have  a 
vigilant  eye  upon  whatever  may  be  passing  within  the  ports, 
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harbors,  creeks,  inlets,  and  waters  [of  their  respective  dis- 
tricts], of  a  natare  to  contravene  the  laws  of  neutrality ;  and, 
upon  discovery  of  anything  of  the  kind,  to  give  immediate 
notice  to  the  Governor  of  the  State,  and  to  the  Attorney  of 
the  Judicial  District."  *  At  the  same  time,  the  Governors 
of  States  were  called  upon  to  cause  vessels  to  be  arrested,  if 
about  to  depart  on  any  such  service ;  and  several  were  so 
arrested,  and  prevented  from  sailing.  Prizes,  which  had  been 
taken  by  such  privateers  fitted  out,  and  sailing  from  ports,  in 
the  United  States,  were  restored  to  the  British  owners ;  and 
the  Government  of  the  United  States  proclaimed,  that  it  held 
itself  responsible  to  indemnify  for  such  captures. 

All  this  was  done  under  a  sense  of  dtitt/j  as  imposed  by  the 
law  of  nations,  no  Enlistment  Act  having  then  been  passed. 
But,  in  1794,  Congress,  with  an  earnest  desire  to  preserve  the 
strictest  fidelity,  enacted  a  statute  on  this  subject,  for  the  pur- 
pose of  compelling  the  observance  of  an  entire  neutrality 
within  the  jurisdiction  of  the  United  States.  And,  in  the 
same  year,  a  treaty  was  made  with  England,  in  which  one 
clause  provided,  that  the  United  States  should  make  indem- 
nity to  British  owners  for  vessels  which  had  been  previously 
captured  by  privateers  that  had  been  fitted  out  in  the  United 
States.  This  Act  of  1794  was  made  immediaJtdy  after  the 
application  of  the  British  Oovemment  upon  this  subject,  and 
for  the  purpose  of  insuHng  the  immediate  observance  of  a  strict 
neutrality ;  as  was  expressly  admitted  and  staled  by  Mr.  Can- 
ning in  Parliament. — (Canning's  Speeches,  vol.  iv.  pp.  52, 53.) 
And  yet  we  are  now  coolly  told  by  Lord  Palmerston  and 
Earl  Russell,  that  England  cannot  alter  her  municipal  laws  to 
suit  other  governments  I 

The  Act  of  1794  was  revised,  and  a  new  act  passed,  by 
Congress  in  1818,  containing  still  more  rigorous  provisions  for 
the  preservation  of  a  strict  neutrality,  in  immediate  reference 

*  1  American  State  Papers,  p.  140. 
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to  the  war  then  raging  between  Spain  and  her  South-Ameri- 
can colonies.  And,  in  1819,  the  English  Government  imitated 
our  example,  by  the  enactment  of  the  Statute  59  George  TIL, 
constituting  their  present  munteipal  code  upon  this  subject ; 
— a  statute  in  substantial  conformity  with  that  of  the  United 
States,  and  giving,  certainly,  reasonable  ground  of  expecta- 
tion, that  England  was  thenceforth  to  stand  pledged  to  the 
same  faithful  and  honorable  discharge  of  the  duties  of  neu- 
trality towards  this  country  as  had  been  practised  by  us 
towards  her. 

These  Neutrality  Acts  are  founded  upon  the  law  of  nations, 
and  designed  to  secure  its  enforcement  by  remedies  consist- 
ing of  provisions,  and  forms  of  proceeding,  and  pains  and 
penalties,  necessarily  of  a  municipal  nature ;  there  being  no 
international  remedy  applicable  to  cases  within  the  territorial 
jurisdictiQn  of  a  neutral  nation.  The  portions  most  material 
to  the  matter  in  hand  are  as  follows,  taken  from  the  English 
Statute  69  George  III. :  — 

Section  2  provides,  that  if  any  subject  shall  enlist,  or  agree 
to  enlist,  as  an  officer  or  soldier  or  sailor,  for  any  warlike  pur- 
pose in  any  foreign  service,  or  go  to  any  foreign  state  with 
a  view  bo  to  enlist ;  or  if  any  person  within  the  kingdom 
shall  attempt  to  hire  or  engage  any  person  so  to  enlist,  or 
to  go  or  agree  to  embark  from  his  Majesty's  dominions  for  the 
purpose  of  being  enlisted  or  engaged;  every  such  person 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine 
and  imprisonment. 

Section  5  provides,  that  if  any  vessel  in  any  port  of  his 
Majesty's  dominions  shall  have  on  board  any  person  who 
shall  'have  so  enlisted  or  engaged  to  enlist,  or  be  departing 
with  intent  to  enlist,  such  vessel,  upon  information,  shall  be 
detained  and  prevented  from  proceeding. 

Section  6  provides,  that  if  any  master  of  a  vessel  shall  know- 
ingly take  on  board,  or  any  owner  shall  knowingly  engage  to 
take  on  board,  any  person  so  enlisting  or  intending  to  enlist, 
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be  shall  forfeit  jC50  for  every  person  so  taken,  and  the  vessel 
shall  be  detained  until  payment  of  the  penalty. 

Section  7  (corresponding  substantially  with  the  third 
section  of  the  statute  of  the»  United  States  of  1818,  chap- 
ter 88,  and  containing  the  provisions  most  material  for 
consideration)  enacts,  that,  ''  if  any  person,  within  any  part 
of  the  United  Kingdom,  shall  without  the  leave,  &c,j  Ac.,  equip, 
furnish,  fit  out,  or  arm,  or  attempt  or  endeavor  to  equip,  fur- 
nish, fit  out,  or  arm,  or  procure  to  be  equipped,  furnished, 
fitted  out,  or  armed,  or  shall  knowingly  aid,  cusiety  or  be  oon- 
cemedj  in  the  equipping,  furnishing,  fitting  out,  or  arming,  of 
any  ship  or  vessel,  with  intent  or  in  order  that  such  ship 
or  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince,  state,  or  potentate,  Ac,  Ac,  as  a  traneport  or  store* 
ship,  or  with  intent  to  cruise  or  commit  hoetUUiee  against  any 
prince,  state,  or  potentate,  &c.,  &c.,  with  whom  his  Majesty 
shall  not  then  be  at  war ; ''  "  every  such  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof,  upon  any  information  or  indictment,  be  pun- 
ished by  fine  and  imprisonment,  or  either  of  them,  at  the 
discretion  of  the  court  in  which  such  offender  shall  be  con- 
victed ;  and  every  stich  ship  or  vessel,  with  the  tadde,  appardj 
and/umiture,  together  toith  aU  the  materials,  arms,  ammunition, 
and  stores,  which  may  belong  to,  or  be  on  board,  of  any  suck 
ship  or  vessel,  shall  be  forfefted." 

The  verbal  differences  between  these  Statutes,  introduced 
into  that  of  England,  seem  to  render  it,  if  anything,  more 
explicit  and  comprehensive  than  that  of  the  United  States ; 
and  would  seem,  therefore,  to  require  of  English  tribunals 
at  least  an  equally  liberal  interpretation,  in  favor  *of  a 
friendly  belligerent,  with  that  adopted  by  the  tribunals  in 
America. 

The  next  occasion  for  the  elucidation  of  the  principles  of 
our  Government  on  this  subject  was  in  the  war  of  1854-55, 
between  Russia,  on  one  side,  and  England  and  France,  on  the 
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other.  And  here,  again,  the  test  was  a  stringent  one,  as 
the  utmost  cordiality  had  always  existed  between  the  Rus* 
sian  Government  and  that  of  the  United  States. 

When  that  war  broke  out,  the  British  minister  at  Washings 
ton  addressed  a  communication  of  the  fact  to  the  Executive 
of  the  United  States,  in  which  he  took  occasion  to  saj,  that 
''the  allied  governments  confidently  trust  that  the  govemr 
ments  of  the  countries  which  remain  neutral  during  the  war 
will  sincerely  exert  every  effort  to  enforce  upon  their  subjects 
or  citizens  the  necessity  of  observing  the  strictest  neutrality  ; 
and  that  the  United^States  Oovernment  wHU  give  orders  that 
no  privateers,  under  Russian  colors,  shall  be  equipped  or 
victualled  in  ports  of  the  United  States ;  and  also  that  the 
cUtzena  of  the  United  States  shaU  rigorously  abstain  from 
taking  part  in  armaments  of  Ods  nature^  or  in  any  other 
measure  opposed  to  the  strictest  dtUies  of  neutralityJ^  And 
the  United-States  Secretary  of  State,  in  reply,  promised  the 
exercise  of  all  the  powers  of  the  Government  ''  to  enforce 
obedience  to  the  neutrality  laws."  Here,  then,  we  have  the 
British  Govenmient,  in  her  hour  of  need,  calling  upon  that 
of  the  United  States  to  take  active  measures  to  secure  the 
citizens  of  the  former  from  aU  injury  by  any  departure  from 
the  strictest  duties  of  neutrality ;  and  the  voluntary  assurance 
given  in  return,  that  the  laws  to  compel  it  should  be  rigor- 
ously enforced. 

Nor  has  it  been  left  to  conjecture  how  the  British  Govern* 
ment  would  think  it  proper  to  construe  their  requisition,  or 
how  the  United  States  would  interpret  their  promise  to 
comply  with  it.  During  that  war,  the  bark  "  Maury  "  of  New 
Torkr,  a  mere  merchant-ship,  was  fitting  out  in  New  York  for 
a  voyage  to  China ;  and,  a  suspicion  having  arisen  in  the 
minds  of  the  British  consul  and  some  English  residents,  that 
she  was  taking  in  arms  and  munitions  of  war,  to  be  used  in 
the  service  of  Russia,  and  the  consul  having  communicated 
bis  suspicions  to  the  British  minister  at  Washington,  and  he 
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having  made  complaint  to  the  Government  of  the  United 
StateS;  —  though  the  evidence  submitted,  on  which  it  was 
founded,  was  of  the  feeblest  and  most  unsatisfactory  charac- 
ter,—  the  vessel  and  cargo  were  immediately  seized  by 
oiBcers  of  the  United  States,  without  the  slightest  previous 
notice  to  the  owners,  and  were  detained  until  the  British  con- 
sul, and  those  instigating  the  seizure,  were  perfectly  satisfied 
that  the  suspicions  were  wholly  erroneous ;  and  for  these  he 
afterwards  made  a  public  apology  in  one  of  the  gazettes  in 
that  city. 

Well  might  the  British  Government,  on  the  breaking-out 
of  the  war  with  Russia,  have  felt  apprehensions,  and  feared 
the  violation  of  a  strict  neutrality  by  the  citizens  of  the 
United  States,  or  their  complicity  in  such  violations,  —  and 
well  might  she  have  implored  the  interposition  of  our  Gov- 
ernment to  protect  her  from  them,  —  if  it  could  then  have 
been  anticipated  what  the  principles  and  conduct  of  her  own 
Government  and  subjectfl  would  be  in  like  circumstances, 
when  she  should  stand  in  the  relation  of  a  neutral,  and  the 
United  States  in  that  of  a  friendly  belligerent.  For,  if 
the  Executive  and  people  of  the  United  States  had  then 
acted  upon  no  higher  principles,  and  in  no  better  &ith,  in 
their  respect  of  neutral  obligations,  than  the  ministry  and 
people  of  England  have  done  in  this  war,  the  seas  would 
have  swarmed  with  Russian  privateers,  built  and  equipped 
in  American  ports,  or  under  the  protection  of  the  American 
flag,  and  her  commerce  would  have  been  swept  from  the 
ocean. 

In  the  late  debate  in  Parliament',  above  alluded  to,  while  a 
studied  forgetfulness  of  this  case  was  observed,  —  though  it 
was  one  of  great  notoriety  in  England  when  the  suspicions 
and  seizure  of  the  *'  Maury  "  were  made  known  there,  and  is 
not  to  be  supposed,  therefore,  to  have  been  forgotten, — 
an  attempt  was  made  by  Mr.  Laird,  a  member  of  the 
House  of  Commons,  and  the  principal  builder  of  vessels 
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for  the  rebels,  to  justify  his  conduct  and  that  of  the 
Ministry  by  a  statement,  that,  during  the  war  with  Russia, 
a  vessel  named  the  '^  America  "  was  built,  equipped,  manned, 
and  armed  in  the  United  States  for  the  Russian  Oovern- 
ment,.and  taken  out  to  the  Pacific  Ocean  under  the  com- 
mand of  Captain  Hudson,  an  ex-lieutenant  of  the  American 
Navy,  and  that  the  American  Government  gave  orders  to  its 
admiral  to  protect  her  from  search  by  English  and  French 
oflSicers.  To  this  statement,  Lord  Palmerston  hastened  to 
give  his  official  sanction ;  adding,  "  that  the  British  Govern- 
meni  made  complaint^  but  that  the  local  authorities  found  that 
there  was  no  ground  for  molesting  her ;  but  that,  neverthdeas, 
there  was  the  best  reason  for  believing  that  the  ship  was 
destined  for  the  Russian  Government,  and  for  naval  opera- 
tions in  the  Eastern  seas,  where  the  Russian  Government 
most  needed  assistance  ;  "  '^  that  they  had  reason  to  believe 
that  other  ships  were  then  building  in  America  for  the  same 
purpose,  and  would  have  been  used  if  the  war  had  con- 
tinned; "  and  that  therefore  he  held,  that,  on  mere  ground 
of  international  law,  belligerents  have  no  right  to  complain, 
if  merchants,  as  a  mercantile  transaction,  supply  one  of  the 
belligerents,  not  only  with  arms  and  cannon,  but  also  with 
ships  destined  for  warlike  purposes. 

Now,  this  story  —  in  all  that  is  essential  in  it  tending  to 
show  any  justification  of  the  conduct  of  its  author,  or  of 
his  country,  in  their  conduct  as  neutrals  towards  the  United 
States  in  furnishing  armed  ships  of  war,  or  ships  of  war  of 
any  kind  —  is  a  sheer  fabrication,  as  is  shown  by  the  official 
documents,  and  statements  by  official  authority  at  Washington, 
issued  immediately  upon  the  publication  of  that  debate  in 
this  country. 

By  them  it  appears,  that,  after  the  capture  of  Sebastopol 
and  the  virtual  ending  of  the  Crimean  war,  a  vessel,  which 
may  have  been  built  to  serve  as  a  steam-tug  in  the  Russian 
possessions  on  the  North-west  Coast  (but,  if  so,  the  Execu- 
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tive  Oovernment  of  the  United  States  had  no  knowledge 
of  it,  and  no  complaint  of  it  whatever  had  been  made  from 
any  quarter),  sailed  from  New  York  under  the  command  of  a 
master  who  was  named  Hudson  (and  who  previously  had  been 
a  midshipman  in  thb  Navy  of  the  United  States),  and  put  into 
Rio  Janeiro  on  her  way,  in  February,  1856 ;  —  that  she  was  not 
armed,  nor  in  any  manner  equipped  as  a  vessel  of  war ; — but 
that,  suspicions  being  excited  by  the  statement  of  a  British 
sailor  (who  had  shipped  there,  and  had  been  dismissed  two 
hours  afterwards  for  misconduct)  that  she  had  arms  concealed 
under  her  coal,  the  British  and  French  officers  insisted  on 
the  right  to  search  her.  This  right  was  denied  by  Captain 
Hudson.  But  he  gave  his  affidavit  (with  the  approbation  of 
the  commander  of  an  American  frigate  then  in  port),  stating 
that  there  were  no  other  arms  or  munitions  of  war  on  board 
than  one  Mini£  rifle,  one  double-barrelled  shot-gun,  one  pair 
of  Colt's  revolvers,  one  pair  of  pocket  pistols,  a  ten-pound 
keg  of  powder,  and  a  bag  of  No.  6  robin  shot ;  and  that  his 
manifest,  exhibited,  was  in  every  particular  correct.  This 
not  appearing  to  be  a  supply  of  arms  and  ammunition  cal- 
culated to  frighten  the  British  and  French  naval  forces  in 
the  Pacific,  ''the  affidavit  quieted  the  excitement,  and  she 
was  allowed  to  proceed."  Now,  it  is  expressly  stated,  upon 
official  authority,  that  no  complaint  of  any  sort  concerning 
this  vessel  is  on  file  in  any  department  of  the  United-States 
Government  from  any  diplomatic  or  consular  office  of  Eng- 
land, France,  or  any  other  enemy  of  Russia ;  while  the 
regular  official  account  of  the  afiieiir  (as  given  above)  from 
the  Minister  of  the  United  States  ia  Brazil  is  on  file  in  its 
proper  place. 

If  any  complaint  was  made  by  the  British  Government  on 
this  subject,  as  alleged  by  Lord  Palmerston  in  his  place  in 
Parliament,  or  if  his  Government  were  not  satisfied,  it  tan, 
of  course,  be  shown  by  reference  to  the  British  archives, 
although  not  found  in  those  of  the  United  States;  unless, 
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indeed,  it  be  thought  too  condescending  to  admit  or  correct 
a  misstatement  made  by  an  English  Prime  Minister,  even 
though  of  moment  in  a  question  affecting  the  relative  good 
&ith  of  two  nations,  and  possibly  their  future  peaceful 
relations. 

The  probability  seems  to  be,  that  his  Lordship,  not  having 
thought  it  worth  while  to  refresh  his  memory  upon  the  sub- 
ject, confounded  this  case  with  that  of  the  ''  Maury,"  above 
stated,  where  complaint  was  actually  made ;  but  forgot  the 
other  part  of  it,  —  that  not  only  did  the  local  authorities  find 
that  there  was  no  ground  for  arresting  her,  but  that  the  rep- 
resentative of  his  Goveiiiment  was  satisfied  that  the  com- 
plaint was  not  only  groundless,  but  so  unwarrantable,  that  he 
made  a  public  apology  for  having  caused  it  to  be  made. 

It  would  be  but  the  merest  justice,  on  the  part  of  Lord 
Palmerston,  to  specify  those  other  cases  of  suspicion,  spoken 
of  in  his  speech,  allusion  to  which  must  have  been  intended 
to  confirm  suspicions  that  this  country  had  been  guilty  of 
violations  of  neutrality  similar  to  those  now  complained  of  by 
us ;  and  it  is  to  be  hoped  that  a  just  sense  of  the  respon- 
sibility of  making  such  grave  charges  against  another  nation, 
may  lead,  when  the  subject  is  next  up,  or  on  some  equally 
prominent  occasion,  to  some  specification  by  which  their 
truth  may  be  tested. 

He  cannot  be  ignorant  that  such  statements,  made  in  bis 
place,  go  forth  to  his  countrymen,  if  not  to  the  world,  with 
the  force  of  absolute  truth,  and  produce  convictions  far 
beyond  the  mere  literal  meaning  of  them ;  and  he  owes  it 
to  a  respect  for  his  position,  if  not  to  his  own  reputation 
as  a  truth-telling  gentleman,  not  to  indulge  in  these  grave 
suggestions  and  innuendoes  of  bad  faith  against  a  nation, 
unless  he  be  prepared  to  maintain  them  by  satis&ctory  proof. 
That  proof,  if  it  exist,  the  people  of  the  United  States  have  a 
right  to  demand  at  his  hands. 

As  to  the  other  attempt  made  by  Mr.  Laird  to  implicate  the 
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Government  of  the  United  States,  by  charging  the  Secretary 
of  the  Navy  with  efforts  to  procure  him  to  build  ships  of  war 
for  its  service  in  the  present  Rebellion,  it  is  presumed  that 
the  official  declaration  of  that  officer,  that  he  never  made  any 
such  attempt,  nor  authorized  any  other  person  to  make  one, 
will  be  considered  a  sufficient  refutation  of  Mr.  Laird's  story, 
founded  wholly  upon  the  representations  of  a  correspondent 
whose  name  he  cannot,  or  does  not,  disclose.  But,  were  fur- 
ther refutation  necessary,  we  have  an  ample  one,  if  that  cor- 
respondent be,  as  is  supposed,  one  J.  Howard ;  who,  as  Mr. 
Sedgwick,  the  Chairman  of  the  Naval  Committee  of  the  House 
of  Representatives,  in  his  recently  published  letter  of  Aug. 
9th,  1863,  says,  "  came  before  the  Committee  with  drawings, 
specifications,  estimates,  <&c.,  &c.,  from  the  Lairds,  saying  that 
he  came  at  their  instance  to  make  these  proposals  to  the  Navy 
Department;  that  he  was  told  to  go  to  the  Secretary  of  the 
Navy,  which  he  did ;  and  afterwards  reported  to  him  [Mr. 
Sedgwick]  that  Mr.  Welles  declined  entering  into  any  nego- 
tiation about  it,  and  that  Howard  was  not  very  well  pleased 
with  the  result ;  that  he  [Howard]  was  an  agent  of  the  Lairds, 
and  not  of  the  Navy  Department ;  or,  if  not  an  agent,  a  vol- 
unteer expecting  a  commission  from  Laird ;  and  was  furnished 
in  advance  by  him  with  plans,  estimates,  £c." 

Such  are  the  wretched  pretences  and  baseless  fabrications 
by  which  it  is  attempted  to  sustain  the  conduct  of  England 
in  this  matter,  as  justified  by  the  previous  conduct  of  the 
United  States. 

Were  it  not  for  the  shortsightedness  ever  attending  in- 
tense selfishness,  and  ever  its  avenging  Nemesis,  it  might 
have  been  supposed  that  England  would  have  been  careful, 
if  not  just,  in  the  observance  of  neutral  relations  to  the  United 
States,  —  at  least,  in  reference  to  privateering,  —  in  contem- 
plation of  the  possible  re-action  upon  herself  in  the  event 
of  war  between  her  and  any  other  nation.  The  Japanese,  if 
the  threatened  war  between  England  and  Japan  should  take 
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place,  or  the  Chinese  rebels,  if  acknowledged  by  the  United 
States  as  belligerents,  would  have  better  claims  upon  us  for 
sympathy,  and  for  material  aid  under  a  loose  construction  of 
our  neutral  obligations  to  England,  than  the  rebels  had  upon 
her,  —  to  say  nothing  of  the  breaking-out  of  a  war  between 
her  and  any  other  nation ;  and  it  would  only  need  that  we 
should  act  upon  that  standard  of  neutral  morality  which  she 
has  adopted  towards  us,  to  render  any  power  at  war  with 
her,  however  weak  or  remote,  a  most  formidable  enemy  to 
her  commerce. 

25  August,  1863. 
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IV. 


HISTORY    OP    THE    JCRISPBUDENCE    OP    THE    UinTED    STATES    IN 

BEFEREHCB  TO  NEUTRALITT. 

The  Judicial  history  of  our  country  has  been  equally  demon- 
strative of  her  good  faith,  —  her  just  appreciation  and  &ithfal 
fulfilment  of  her  duties  as  a  neutral  nation, — with  the  history 
of  the  Executive  Government 

Not  only  have  vessels  been  seized  and  detained,  and  per- 
sons punished,  for  infractions  of  the  law  of  nations  and  of  the 
Neutrality  Acts,  but  decisions  have  been  made  by  the  Supreme 
Court,  based  upon  the  recognition  of  the  broadest  principles 
of  international  good  faith,  and  in  striking  contrast  with  the 
modern  doctrines  avowed  and  acted  upon  by  the  Ministers, 
members  of  Parliament,  and  subjects  of  Oreat  Britain,  —  and, 
as  is  feared,  recognized  also  by  one  of  her  respectable  judicial 
tribunals. 

The  first  important  case  reported,  is  that  of  the ''  Santissima 
Trinidad,"  in  1822.  (7  Wheaton's  Rep.,  p.  283.)  The  facts 
proved  were,  that  a  vessel,  built  for  a  privateer,  and  used  as 
one  out  of  Baltimore  during  the  war  of  1812  between  the 
United  States  and  Great  Britain,  was,  after  the  peace,  sold  by 
her  owners,  and  sent  by  the  purchasers,  with  her  armament 
and  a  cargo  of  munitions  of  war,  to  Brazil,  then  at  war  with 
Spain,  as  a  commercial  adventure,  —  for  sale  to  the  Brazilian 
Government,  if  it  should  see  fit  to  purchase  her,  but  with  no 
previous  contract  or  understanding  to  that  effect,  and,  as  it 
appears,  with  no  limitation  as  to  the  purchaser ;  her  apparent 
destination,  however,  being  to  the  North-west  Coast.     She 
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was  purchased  by  private  individuals,  and  afterwards  commis- 
sioned as  a  Brazilian  vessel  of  war,  under  the  name  of  the 
"  Independencia  del  Sud,"  and  sailed  on  a  cruise  on  the 
Spanish  coast.  She  afterwards  put  into  BaltimorOi  and  there 
enlisted  an  addition  to  her  crew  of  about  thirty  men,  and 
procured  also  another  small  vessel  as  a  tender  (called  the 
'' Altravida  "),  and  sailed  upon  a  cruise ;  in  the  course  of  which 
she  captured  the  property  in  question,  and  brought  it  into 
Norfolk,  where  it  was  landed  ^or  safe  keeping  in  the  custom- 
house store,  and  was  libelled  by  the  Spanish  consul  in  behalf 
of  the  original  owners. 

The  court  decreed  restitution  to  them  on  the  ground,  that 
the  augmentation  of  the  force  of  the  vessel  in  Baltimore  was 
"  a  violation  of  tJie  law  of  nations,  as  well  as  of  our  own  muni- 
cipal laws,  and,  as  a  violation  of  our  neutrality,  by  analogy 
to  other  cases,  infected  captures  subsequently  made  with  the 
character  of  torts,  and  justified  and  required  a  restitution  to 
the  parties  injured  by  such  conduct ; "  and  that  "  it  did  not 
lie  in  the  mouth  of  wrong-doers  to  set  up  a  title  derived  from 
a  violation  of  our  neutrality."    (p.  297.) 

Another  point  was  made  in  the  case ;  namely,  that  the  cap- 
ture was  void,  because  the  "  Independencia  "  and  "  Altravida  " 
were  arigivxxUy  equipped,  armed,  and  rtuinned,  as  vessels  of 
war,  in  our  porta. 

This  point  was  summarily  dismissed,  upon  the  ground, 
that,  though  the  "  Independencia  "  was  equipped  as  a  vessel 
of  war, ''  she  was  sent  to  Buenos  Ayres  on  a  commercial  ad- 
venture, contraband  indeed,  but  in  no  shape  violating  our 
laws,  or  our  national  neutrality ;  "  and  that  there  was  nothing 
in  our  laws,  or  in  the  law  of  nations,  that  forbids  our  citi- 
zens from  sending  armed  vessels,  as  well  as  munitions  of 
war,  to  foreign  ports  for  sale;  it  being  a  commercial  adven- 
ture which  no  nation  is  bound  to  prohibit,  and  which  only 
exposes  the  persons  engaged  in  it  to  the  penalty  of  confis- 
cation. 
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This  opinion  (delivered  in  the  broad  and  sweeping  language 
which  was  somewhat  peculiar  to  the  learned  judge  who  pro- 
nounced it,  and  which  leads  American  lawyers  ever  to  scan 
his  decisions  with  care,  and  with  constant  reference  to  the 
facts  upon  which  they  purport  to  be  founded,)  may  perhaps 
seem  broad  enough,  at  first  view,  (and  appears  to  have  been 
so  understood  in  England)  to  cover  the  case  of  the  sending- 
out  of  an  armed  ship  to  the  belligerent  upon  a  contract  of 
sale,  and  so  to  reach  the  cases  of  the  vessels  furnished  by 
Englishmen  to  the  rebels. 

But  it  is  the  universally  established  rule  of  construction,  in 
the  courts  of  England  and  in  this  country,  that  the  language 
of  the  court,  however  broad  and  general,  is  to  be  limited  by 
the  facts  to  which  it  is  applied,  and  that  it  establishes  no  doc- 
trine beyond  that  necessary  for  the  decision  of  the  case  limited 
to  them.  Now,  the  facts  proved  in  this  case  were,  that  the 
vessel  was  not  sent  to  Brazil  under  any  contract  with  the 
Brazilian  Government,  but  only  with  instructions  to  sell  her 
to  it  if  a  suitable  price  could  be  obtained ;  and,  in  point  of 
fact,  she  was  sold  to  private  individuals  there,  and  was  sub- 
sequently sold  by  them  to  the  Government,  —  a  very  material 
distinction,  and  one  expressly  recognized  by  the  same  court 
in  a  subsequent  case. 

This  case,  therefore,  so  far  as  it  is  authority  on  this  point, 
only  establishes  the  doctrine,  that  the  equipping  of  a  vessel 
for  war  in  a  neutral  port,  and  the  sending  her  out  for  sale  to 
the  port  of  a  belligerent  as  a  commercial  adventure,  to  be  sold 
to  the  belligerent  government  if  it  shall  elect  to  purchase  her 
after  her  arrival  there,  (the  neutral  owner  taking  the  venture 
of  any  such  sale,  and  the  risk  of  capture  and  confiscation,  by 
the  other  belligerent,  as  contraband,  on  the  voyage  to  such 
port,)  is  not  a  violation  of  the  law  of  nations  or  of  our  muni- 
cipal laws.  But,  even  to  this  extent,  the  case  is  not  of  a 
very  conclusive  character,  as  the  point,  though  presented,  was 
not  material  to  the  decision  of  the  case,  nor  that  on  which  it 
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depended,  and  might,  with  perfect  propriety,  have  been  lefl 
untouched,  and  so  the  decision  of  it  comes  very  nearly  within 
the  class  of  obiter  didaj  which  are  of  no  authority  in  ftiture 
decisions. 

This  is  the  decision  so  constantly  and  tauntingly  referred 
to  by  the  English  press  and  Parliament,  as  fully  justifying 
British  subjects  in  supplying  the  rebels  with  ships  of  war ; 
and  was  the  decision  supposed  to  have  been  particularly 
referred  to  in  the  judgment  in  the  recent  case  of  the 
"  Alexandra,"  which  was  decided  in  favor  of  the  owners,  and 
against  her  confiscation,  on  the  broad  general  ground,  that  a 
neutral  has  the  right  to  furnish  ships  of  war,  as  well  as 
munitions  of  war,  to  a  belligerent.  With  how  little  reason  it 
can  be  thus  cited,  and  how  entirely  short  it  falls  of  justifying 
that  judgment,  is  evident  enough,  but  will  presently  be  more 
particularly  considered. 

The  next  case  is  that  of  the  "  Gran  Para,"  —  decided  by  the 
same  court  at  the  same  term,  and  reported  in  the  same  vol- 
ume (7  Wheaton,  p.  471),  —  of  striking  importance,  as  show- 
ing the  fidelity  of  our  courts  in  looking  behind  shams  in 
order  to  protect  other  nations  from  violations  of  our  neutral 
obligations,  but  entirely  overlooked,  or  perhaps  happily 
''  remembered  to  be  forgotten,"  in  the  EngUsh  discussions  of 
the  subject. 

That,  too,  was  a  case  of  libel  for  the  restitution  of  property, 
consisting  of  a  large  amount  of  gold  and  silver  coins  plun- 
dered from  Portuguese  vessels  by  a  privateer  cruising  under 
a  commission  from  the  Oriental  Republic,  on  the  ground  that 
the  captures  were  illegal,  as  made  in  violation  of  our  neu- 
trality laws. 

This  vessel  was  built  in  Baltimore  for  the  purposes  of  war, 
and,  after  being  launched,  was  purchased  by  one  Daniels, 
^who  enlisted  a  crew  of  about  fifty  men,  and  took  on  board  into 
her  hold  an  armament  and  munitions  of  war,  entered  as  out- 
ward cargo.    She  cleared  for  Teneriiflfe,  but  proceeded  directly 
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to  Buenos  Ayres,  where  the  crew  was  discharged.  But,  he 
having  obtained  a  commission  to  cruise  against  Spain,  a  crew 
was  enlisted,  consisting  chiefly  of  the  same  persons ;  and  she 
sailed  on  a  cruise,  under  the  command  of  Daniels.  On  the 
next  day  afler  sailing,  he  produced  another  commission  from 
the  chief  of  the  Oriental  Republic  to  cruise  against  Portu- 
gal, and  returned  that  from  the  Brazilian  Government,  and 
subsequently  made  the  captures  in  question.  It  was  asserted 
in  defence,  that,  —  as  she  was  not  commissioned  as  a  privateer 
when  she  sailed  from  Baltimore,  and  did  not  attempt  to  act  as 
one  until  she  reached  the  river  La  Plata,  where  a  conmiission 
was  lawfully  obtained  and  her  crew  was  enlisted,  —  if  she 
had  committed  any  offence  against  our  neutrality  laws  at  the 
time  of  sailing  from  Baltimore  or  on  the  passage  (which  was 
denied),  it  was  deposited  at  the  end  of  that  voyage;  and  that 
her  subsequent  cruise  could  not  be  connected  with  the  trans- 
actions at  Baltimore. 

Chief-Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  after  reciting  the  facts  and  this  defence,  used  the  fol- 
lowing indignant  and  decisive  language :  "  If  this  were  to  be 
admitted  in  such  a  case  as  this,  the  laws  for  the  preservation 
of  our  neutrality  would  be  completely  eluded,  so  far  as  their 
enforcement  depends  on  the  restitution  of  prizes  made  in  vio- 
lation of  them.  Vessels  completely  fitted  in  our  ports  for 
military  operations  need  only  sail  to  a  belligerent  port,  and 
there,  after  obtaining  a  commission,  go  through  the  ceremony 
of  discharging  and  re-enlisting  their  crew,  to  become  per- 
fectly legitimate  cruisers,  purified  from  every  taint  contraded 
at  the  place  where  all  their  real  force  and  capacity  for  annoy- 
ance  were  oLcquired,  This  would  indeed  he  a  fraudulent  neu^ 
trality,  disgraceful  to  our  own  Oovemment,  and  of  which  no 
nation  would  be  the  dupe.  It  is  therefore  very  clecir,  that 
the  'Irresistible'  was  armed  and  manned  in  Baltimore,  in 
violation  of  the  laws  and  of  the  neutral  obligations  of  the 
United  States ; ''  —  the  court  thus  declaring  it  to  be  equally 
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an  offence   against  our  Neutralitj  Acts   and    the   law   of 
nations. 

Can  we  suppose  that  this  venerable  and  great  judge  would 
have  used  language  any  less  severe  and  reproachful  of  his 
countrjmen,  if  the  cas^  had  been  one  of  a  vessel  built,  and 
fitted  out,  in  all  points  except  her  armament,  munitions,  and 
crew,  for  a  vessel  of  war,  in  New  York,  on  a  contract  with  a 
belligerent  government  with  whom  England  was  at  war,  and 
having  her  crew  engaged  in  New  York,  and  her  armament 
and  munitions  all  furnished,  or  made  by  contract,  there,  and 
all  shipped  there  in  vessels  under  the  United-States  flag, 
with  an  arrangement  to  meet  her  on  the  high  seas,  or  on 
some  remote  neutral  coast,  there  to  be  united,  (M  being  under 
the  protection  of  the  American  flag  until  so  united,  and  until  the 
production  of  a  commission  from  the  belligerent  government 
authorizing  her,  from  that  moment,  to  plunder  and  destroy 
English  commerce  wherever  it  could  be  found  ?  Or  can  we 
suppose  that  England  would  suffer  herself  to  be  the  dupe  in 
such  a  game  ? 

It  is  to  be  observed,  that,  upon  the  principles  upon  which 
both  of  these  cases  were  decided,  the  vessels  would  have  been 
confiscated  if  seasonably  detected  and  prosecuted,  —  the  judg- 
ments being  rendered  upon  the  same  section  of  the  Neutrality 
Act  which  provides  for  a  forfeiture  of  the  vessel ;  but  no 
complaint  against  them  appears  to  have  been  made  by 
either  the  Spanish  or  Portuguese  consul  or  minister,  nor 
was  any  notice  whatever  communicated  to  the  officers  of 
our  Government  while  the  vessels  were  within  its  jurisdic- 
tion. 

The  next  case,  and  one  still  more  impressive,  as  exhibiting 
the  perfect  good  faith  with  which  our  neutrality  laws  have 
been  enforced,  and  which,  if  imitated  by  other  nations,  would 
leave  little  room  for  complaint  or  international  questions  upon 
the  subject,  is  that  of  U.  8.  v.  Quincy  (in  1832),  6  Peters 
Rep.  445.    This  was  an  indictment  under  the  third  section 
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of  the  Neutrality  Act  of  1818,  corresponding  substantially 
with  the  seventh  section  of  the  Act  of  59  George  UI. ;  the 
principal  difference  being  the  substitution  in  the  latter  of 
the  word  "  or "  for  "  and,"  rendering  its  provisions,  if  any 
change  was  thereby  made,  even  more  comprehensive  than 
those  of  the  American  statute. 

The  facts  proved  were,  that  a  Baltimore  pilot-boai,  named 
the  "  Bolivar,"  was  purchased  and  fitted  out,  by  the  defendant 
and  one  Armstrong,  with  sails  and  masts  larger  than  those 
required  for  a  merchant  vessel,  and  was  altered  so  as  to  enable 
her  to  carry  passengers,  and  by  making  a  port-hole  for  a  gun ; 
—  and  that  she  sailed  for  St.  Thomas,  having  on  board  provis- 
ions, thirty-two  casks  of  water,  one  gun  carriage  and  slide,  a  box 
of  muskets,  and  thirteen  kegs  of  powder ;  a  bond  having  been 
given  by  the  alleged  owners  not  to  commit  hostilities  against 
any  people  at  peace  with  the  United  States.  After  her  arri- 
val at  St.  Thomas,  Armstrong  had  no  fiinds  to  arm  and  equip 
her,  and  it  was  uncertain  whether  he  could  get  any.  She 
was,  however,  there  fitted  out  as  a  privateer,  and  sailed  to  St. 
Eustatia  (having  changed  her  name  to  ''  Las  Damas  Argen- 
tines"), and  thence  on  a  cruise  under  command  of  the  defend- 
ant. Armstrong  went  in  her,  and  on  the  voyage  he  stated,  that^ 
if  the  vessel  went  privateering,  it  would  be  under  the  Bnenos- 
Ayrean  fiag ;  and  that  he  had  procured  a  commission  for  the 
"  Bolivar,"  from  an  agent  of  the  Buenos-Ayrean  Government 
at  Washington,  for  $800.  She  captured  several  vessels, — 
Portuguese,  Brazilian,  and  Spanish ;  and  certain  coin  in  ques- 
tion was  taken  from  one  or  more  of  them. 

The  first  point  made  in  defence  was,  that,  as  the"  Bolivar,*' 
when  she  left  Baltimore  and  when  she  arrived  at  St.  Tho- 
mas, was  not  armedj  or  at  aU  prepared  for  war^  or  in  a 
condition  to  commit  hostilities,  the  verdict  must  be  for  the 
defendant.  To  which  it  was  replied,  that,  if  he  was  con- 
cerned in  the  fitting-out  of  the  "  Bolivar "  as  a  privateer, 
with  the  intent  that  she  should  be  employed  as  such  in  the  ser- 
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vice  of  a  foreign  people,  to  commit  hostUUies  against  the 
subjects  of  a  power  at  peace  with  the  United  States,  the 
defendant   was    guilty    of    the   oflFence    charged,    although 
the  equipments  were  not  completed  within  the  United  States, 
and  the  cruise  did  not  actually  commence  until  men  were 
recruited,  and  further  equipments  made,  in  the  West  Indies. 
The  court  decided,  that  it  was  not  necessary  that  the  jury 
should  find,  or  believe,  that  the  "Bolivar,"  when  she  left 
Baltimore  and  when   she  arrived  at  St.  Thomas,  and  dur- 
ing the  voyage,  was  armed,  or  in  a  condition  to  commit 
hostilities,  in  order  to  find  the  defendant  guilty ;  but  that,  if, 
when  she  left  Baltimore,  the  owners  or  equippers  had  no  jwc- 
serU  intention  of  using  her  as  a  privateer,  but  intended  to  go 
to  the  West  Indies  to  endeavor  to  raise  funds  to  prepare  her 
for  a  cruise,  —  or  if,  when  she  aaUedf  they  hadnofioced  intention 
to  emjAoy  her  as  a  privateer j  but  only  a  wish  so  to  employ 
her,  the  fulfilment  of  which  depended  upon  their  ability  to 
raise  funds  for  the  purpose  of  arming  and  preparing  her  for 
war,  —  then  the  defendant  was  not  guilty;   that  the  offence 
charged  consisted  principally  in  the  intention  vnth  which  the 
preparations  were  made;  that  it  was  necessary  that  it  should 
be  found  to  have  existed  before  she  left  the  United  States, 
and  must  be  a  fixed  intention,  not  conditional  or  contingent, 
depending  on  some  future  arrangement ;  that  it  was  a  ques- 
tion exclusively  for  the  jury,  and  the  material  point  decisive 
of  the  question  was,  whether  the  adventure  was  of  a  commer- 
cial or  a  warlike  character,  —  thus  recognizing  the  distinction 
taken  in  the  first-cited  case  of  the  "  Santissima  Trinidad." 
It  was  further  decided,  that  "  collectors  are  not  authorized 
to  detain  vessels,  although  manifestly  built  for  warlike  pur- 
poseSy  and  about  to  depart  from  the  United  States,  unless 
circumstances  shall  render  it  probable  that  they  are  intended 
to  be  employed  by  the  owners  to  commit  hostilities  against 
some  foreign  power  at  peace  with  the  United  States,  —  thus 
allowing  all  the  latitude  necessary  for  commercial  purposes ; " 
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but  that,  if  (he  intention  existed  ivhen  she  sailed,  the  defeat  of 
euch  intention  by  whaJt  might  qfterwards  take  place  wndd  net 
purge  the  offence,  —  it  not  being  necessary  that  the  intention 
should  be  carried  into  execution  in  order  to  constitute  the 

offence, 

27  August,  1863. 
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V. 


CONDUCT  OF  THE  UNITED  STATES  AND  OF  ENGLAND. 

We  have  thus  an  entirely  authoritative  and  well«defined 
exposition  of  the  construction  put  upon  the  law  of  nations,  in 
regard  to  the  duties  of  the  United  States  sa  a  neutral  nation, 
hy  its  Executive  Oovemment,  its  Legislature,  and  its  highest 
Judicial  tribunal ;  —  that  the  discharge  of  these  duties  is  not 
to  be  limited  or  influenced  hy  any  selfish  interests,  nor  by 
any  tenderness  towards  our  own  citizens,  but  that  they  are 
to  be  fulfilled  upon  the  broadest  principles  of  disinterested 
good  faith  and  upon  the  highest  principles  of  honor. 

We  find,  that,  in  the  beginning  of  our  national  career,  the 
Executive  Department,  proceeding  only  upon  the  law  of  nations 
and  unaided  by  legislative  enactments,  under  the  guidance 
of  him  who  more  than  any  other  is  venerated  as  the  Founder 
of  the  Bepublio,  established  that  system  of  perfect  and  impar* 
tial  neutrality  and  non-interference  with  other  nations,  which 
was  the  pole-star  of  our  foreign  policy,  and  we  trust  will  ever 
continue  to  be  so ;  —  that  it  held,  that  the  law  of  nations  not 
only  prohibits  the  rendering  of  assistance  by  organized  arma- 
ments to  a  belligerent  at  war  with  a  power  in  firiendly  relations 
to  us,  but  requires  of  the  neutral  government  careful  and 
jeabma  caution  to  prevent  the  inception  and  preparaiion  of  any ; 
—  that  it  caused  vessels,  suspected  of  being  intended  for  such 
purposes,  to  be  arrested  and  detained,  and  the  completion 
of  their  designs  to  be  frustrated ;  —  that  it  restored  to  the 
original  (British)  owners,  prizes  captured  by  armed  vessels 
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fitted  out  in  ports  of  the  United  States,  which  had  eluded  its 
vigilaQce  ;  and  held  itself  responsible  to  make  indemnity  for 
others  which  it  could  not  restore.  And  all  this,  though  the 
belligerent  complaining,  or  claiming  protection,  was  our  recent 
oppressor  and  adversary  in  deadly  war,  and  his  enemy,  in 
whose  behalf  these  enterprises  were  undertaken,  had  been 
our  earnest  and  faithful  friend  and  ally  in  the  struggle  against 
him,  imposing  upon  us  the  debt  of  the  profoundest  national 
gratitude. 

We  find,  that  the  Legislature,  sympathizing  with  the  Execu- 
tive in  these  lofty  views  of  national  duty,  and,  listening  to  the 
complaints  and  apprehensions  of  England,  came  promptly 
to  its  aid,  and  armed  it  with  a  stringent  code  of  laws,  not 
only  for  the  punishment,  but  for  the  effectual  prevention,  of 
violations  of  our  neutral  obligations,  —  a  code  so  ample  and 
satisfactory,  that,  with  some  few  amendments  subsequently 
made,  it  was  afterwards  substantially  adopted  by  the  English 
Government  as  its  own. 

And,  finally,  we  find,  that  the  Judiciary,  in  the  same  spirit, 
have  construed  and  applied  both  the  law  of  nations  and  the 
Neutrality  Acts  upon  the  broadest  principles  of  good  faith,  in 
favor  of  all  nations  (the  weakest  as  well  as  the  strongest), 
and  with  unflinching  severity  upon  our  own  citizens ;  estab- 
lishing it  as  a  crime  against  both  the  law  of  nations  and  our 
statutes,  —  not  only  to  send  from  an  American  port  a  vessel 
equipped  and  armed  as  a  privateer  or  vessel  of  war,  immedi- 
ately to  prey  upon  the  commerce  of  a  friendly  belligerent,  un- 
der a  commission  already  on  board  when  she  sailed,  or  put 
on  board  on  the  high  seas  or  at  a  neutral  port,  —  but  also 
a  crime  to  send  out  such  a  vessel  to  the  enemy  of  that  bel- 
ligerent, although  going  under  our  own  flag  in  the  guise  of 
a  mercantile  adventure,  with  no  design  to  commit  hostilities 
on  her  passage  to  his  port,  nor  until  after  having  been  commis- 
sioned there  and  while  sailing  under  his  flag  (provided  that 
she  left  our  port  on  a  contract  of  sale  with  the  enemy,  or  with 
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a  fixed  intention  on  the  part  of  her  owners  so  to  use  her) :  — 
and  not  only  thus ;  but  a  crime  against  the  statute,  to  send 
from  a  port  in  our  country,  to  the  enemy  of  such  belligerent, 
a  vessel  unarmedj  and  in  no  preparation  to  commit  hostilities, 
and  with  no  expectation  of  committing  any  untO  after  her  arri- 
val in  such  enemy's  port,  and  her  being  equipped  and  armed 
and  commissioned  there  (if  such  fixed  intention  to  have  her 
so  equipped,  armed,  commissioned,  and  used,  existed  at  the 
time  of  her  departure  from  the  United  States) :  —  euxd  not 
stopping  there ;  but  a  crime  also,  to  commence  the  preparation, 
equipping,  or  fitting  out  of  a  vessel  for  such  hostile  purpose, 
with  the  fi^xed  intent  so  to  use  her,  although  such  prepara- 
tion be  not  completed,  and  no  injury  be  inflicted  upon  any 
one ;  —  the  fixed  intent,  proved,  and  coupled  with  any  act  done 
in  furtherance  of  it,  being  held  to  taint  both  the  vessel  and 
her  owners  with  the  crime,  and  to  expose  these  to  the  pains 
and  penalties  of  the  law,  for  its  perpetration,  and  the  vessel 
to  confiscation. 

Such  is  the  construction  put  by  the  Executive  and  Judicial 
departments  of  the  Government  of  the  United  States  upon 
the  law  of  nations,  and  upon  our  Enlistment  Act  corresponding 
with  that  of  England,  and  such  are  our  nation's  understanding 
and  practical  performance  of  her  duties  as  a  neutral,  alike  to 
the  most  powerful  and  to  the  weakest  of  nations.  By  requisi- 
tions upon  her  public  officers  faithfully  to  fulfil  their  duties  of 
inquiry  and  observation,  and  by  such  a  construction  of  the 
Enlistment  Act,  she  is  not  only  enabled  to  punish  breaches 
of  her  neutrality  already  consummated  in  wrongs  done  to  a 
friendly  nation,  hut  esaentiaUy  to  prevent  them ;  to  interpose, 
and  frustrate  the  incipient  attempt  to  violate  her  laws ;  to  nip 
it  in  the  bud,  before  it  shall  have  brought  forth  the  bitter 
fruits  of  national  jealousy,  alienation,  and  resentment,  —  to 
end,  perhaps,  in  the  dire  calamity  of  war. 

How  striking  the  contrast  between  this  construction  of  a 
law^  and  of  duty  under  it, — enabling  the  Government  at  once 
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to  place  its  hand  upon  the  vesfiel  and  her  ofifending  owners  on 
reasonable  suspicion  of  the  intended  crime  against  a  friendly 
natioUi  and  to  hold  them  for  a  judicial  investigation  of  their 
real  purpose,  and  condemning  the  one  to  forfeiture,  and  the 
other  to  punishment,  upon  proof  of  the  first  act  done  with  a 
fixed  hostile  intention  against  such  nation,  —  and  that  con* 
struction,  hitherto  adopted  by  the  English  Gk>yemment,  of 
the  same  law,  imposing  the  same  duties ;  by  which  construc- 
tion the  obligation  to  arrest  the  vessel  is  confined  to  the  time 
when  she  shall  have  become  compUstdy  equipped  and  curmed^ 
and  prtpartdfoT  the  oammissicn  o/immedicUe  hostUitieay  ready 
to  slip  out  of  port  upon  any  false  pretence,  or  in  a  dark  night ; 
and  no  duty  is  acknowledged  of  interference,  even  then,  by 
the  voluntary  action  of  Government  officers,  nor  until  satisfiio- 
tory  proof  of  the  hostile  character  and  destination  of  the  ves- 
sel, in  aiUhentic/ormf  with  red-tape  precision,  shall  have  been 
obtained  by  the  neutral  stranger  in  her  land  (if  one  happens 
to  be  there  having  knowledge  of  the  facts),  and  presented  to 
them  with  a  respectful  craving  for  their  interference  I 

How  wretchedly  abortive  any  such  system  must  be  as  to 
any  substantial  prevention  of  the  violation  of  neutral  rights  by 
a  nation,  whose  rulers,  and  portions  of  whose  people,  are  in 
sympathy  with  one  of  the  belligerents,  and  in  mental  hostility 
to  the  other,  would  need  no  proof,  even  if  experience  had  not 
so  signally  shown  it.  The  perfect  facility  with  which  the 
Rebels  have  obtained  in  England  mighty  ships  of  war  (openly 
built  for  their  service  by  men  in  high  public  stations,  boasting 
of  their  agency  in  the  business),  and  some  of  them  by  open 
subscriptions  by  her  merchants,  —  vessels  in  themselves 
powerful  engines  of  war,  without  further  arms,  but  entirely 
fitted  to  receive  great  armaments  (also  there  made  for  them, 
and  sent  out,  to  be  put  on  board  of  them,  in  vessels  under  the 
English  flag),  and  with  crews  consisting  mainly  of  English- 
men, enlisted  in  England  (or  who  had  agreed  there  to  enlist), 
and  taken  in  the  same  or  similar  vessels  to  the  pktce  of  rendezr 
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V0118 ;  —  and  the  perfect  impunity,  not  only  from  legal  inter- 
ference, but  from  any  rebuke  in  public  opinion,  (if  not  indeed 
the  extensive  public  approbation  with  which  all  this  has  been 
done,)  —  will  constitute  a  conspicuous  page  in  history  upon 
England's  sense  of  neutral  faith  in  the  latter  part  of  the  nine- 
teenth century,  and  not  the  less  as  in  contrast  with  the  good 
faith  exhibited  by  the  United  States  towards  her,  in  her  hour 
of  need,  in  earlier  portions  of  it ;  to  say  nothing  of  her  seem- 
ing insensibility  to  the  duties  and  honorable  observance  of 
reciprocal  obligation. 

There  can  be  no  doubt  that  the  Neutrality  Laws  of  England 
would  afford  a  perfectly  effectual  remedy  against  any  such 
violations,  or  intended  violations,  of  neutral  relations,  if  they 
should  be  administered  and  applied  in  the  manner  in  which 
precisely  similar  laws  always  have  been  and  are  applied 
in,  the  United  States. 

Another  very  important  English  statute,  bearing  upon  the 
subject  of  her  ability  to  protect  the  United  States  from  these 
piratical  plunderers  and  destroyers  (issuing  from  her  ports, 
and  furnished  with  their  crews  and  means  of  destruction  from 
her  workshops  and  naval  reserves),  if  she  had  the  disposition 
to  do  so,  is  the  Act  of  17  and  18  Victoria,  chap.  104,  being 
the  Merchants'  Shipping  Act,  which,  in  sect  103,  provides  as 
follows :  — 

*'  If  any  person  uses  the  Britiah  flag  and  assumsB  the  British 
national  character  on  board  any  ship  owned  in  whole  or  in  part 
by  any  person  not  entitled  by  law  to  own  British  ships,  /or 
the  purpose  of  making  such  ship  appear  to  he  a  British  ship^ 
such  ship  shM  he  forfeited  to  her  Majesty^  unless  such  as- 
sumption has  been  made  for  the  purpose  of  escaping  capture 
by  an  enemy  or  by  a  foreign  ship  of  war  in  exercise  of  some 
belligerent  right. 

"  And,  in  order  that  the  above  provisions  as  to  forfeitures 
may  be  carried  into  effect,  it  shall  be  lawiul  for  any  commis- 
sioned officer  on  fuU  pay  in  the  military  or  naval  service  of 
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her  Majesty,  or  any  British  officer  of  cuatoma,  or  any  Britisk 
consular  officer,  to  seize  and  detain  any  ship  which  has  either 
wholly,  or  as  to  any  share  therein,  become  subject  to  forfeiture 
as  aforesaid,  and  to  bring  her  for  adjudication  before  the 
High  Court  of  Admiralty,"  Ac,  Ac. 

And  section  i  provides,  that  no  such  oflElcer  shall  be  civilly 
or  criminally  liable  for  any  seizure  made  on  reasonable 
grounds. 

Now,  it  is  notorious  that  many,  if  not  most,  of  the  captures 
of  the  merchant  vessels  of  the  United  States  have  been  made 
by  the  rebel  privateers  under  the  British  flag,  used  to  decoy 
them  within  reach,  or  to  prevent  their  attempting  to  escape; 
and  that  in  some,  if  not  in  numerous,  cases,  this  flag  has  been 
kept  flying,  not  only  when  guns  were  fired,  but  until  after  the 
capture  was  completed.  Yet  these  same  privateers  have 
entered  English  ports,  where  these  facts  cannot  but  be  well 
known,  and  perhaps  with  the  victims  of  their  deception  on 
board ;  but,  instead  of  being  seized  and  brought  to  trial  by 
her  Majesty's  military  or  naval  officers  on  full  pay,  or  her 
vigilant  officers  of  the  customs,  they  have  been  received  by 
them  with  military  and  naval  salutes,  and  their  officers  have 
been  feasted,  and  treated  with  the  most  distinguished  consid- 
eration, —  as  great  as  could  be  accorded  to  her  Majesty's  most 
friendly  allies.  These  vessels  are  still  liable  to  forfeiture ;  and 
greater  confidence  might  be  felt  in  England's  intention  to 
preserve  an  impartial  neutrality,  if,  instead  of  saluting,  feasting, 
and  complimenting  those  who  thus  abuse  her  flag  in  order  to 
entrap  the  citizens  of  a  friendly  nation  in  treaty  with  her,  she 
would  require  her  officers  to  administer  her  laws  made  for 
their  protection,  instead  of  thus  affiliating  with  the  violators 
of  those  laws.  It  may  be  a  serious  question  for  future  settle- 
ment, whether  the  implied  permission  of  such  prostitution 
of  the  English  flag  to  the  injury  of  a  friendly  nation,  deduci- 
ble  from  the  failure  to  enforce  her  own  laws  made  to  prevent 
it,  is  not  in  itself  a  just  cause  of  complaint  as  a  substantial 
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violation  of  the  impartial  neutrality  demanded  by  the  law  of 
nations. 

Having  thus  considered  the  law  of  nations,  and  the  muni- 
cipal laws  of  England  and  America,  touching  their  mutual 
relations  as  neutrals,  and  the  history  of  those  relations  up 
to  the  commencement  of  this  Rebellion,  it  remains  to  ex- 
amine the  manner  in  which  they  have  been  regarded  by 
England  in  this  struggle.  It  is  needful,  however,  to  premise 
another  important  law  of  nations,  which,  though  it  has  no 
peculiar  relation  to  neutrality,  is  important  in  its  application 
to  this  inquiry,  and  about  which  there  is  no  controversy ; 
namely,  that  the  flag  of  a  nation  extends  her  municipal  laws 
and  jurisdiction  wherever  it  lawfully  waves,  excepting  while 
within  the  territorial  jurisdiction  of  a  friendly  foreign  power : 
so  that  a  vessel  on  the  high  seas,  or  anywhere  not  within 
such  local  jurisdiction,  and  all  persons  and  things  on  board 
of  it,  are  under  the  government  and  protection  of  such 
municipal  laws  (unless  these  laws  be  in  terms  otherwise 
limited),  and  are  liable  to  punishment  or  forfeiture  for  any 
violation  of  them,  precisely  in  the  same  manner  as  they 
would  be  if  the  vessel  were  in  one  of  her  harbors. 


29  August,  1863. 


e 
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VI. 

THE  "ALABAMA"  AND  THE  "GEORGIA.'* 

In  applying  the  principles  of  the  law  of  nations  and  of  the 
Enlistment  Acts  to  the  transactions  upon  which  the  questions 
in  hand  arise,  it  is  proposed  to  pass  bj  instances  of  unfriendly, 
not  to  say  hostile,  conduct  on  the  part  of  English  officials  in 
the  colonies  (who  are  rarely  known  to  exhibit  themselves 
in  any  manner  not  believed  to  be  acceptable  to  their  masters 
at  home),  and  to  confine  the  discussion  to  the  prominent  cases 
of  the  gunboats  the  "  Oreto,"  now  the  "  Florida,"  the  "  290," 
now  the  "  Alabama,"  the  "  Japan,"  now  the  "  Georgia "  or 
*^  Virginia,"  and  others  of  the  like  kind ;  of  the  iron-plated,  tur- 
reted  Bams  in  process  of  construction;  and  of  the  ''Alexandra," 
now  on  trial ;  —  all  being  enterprises  originating  and  carried 
on  in  conspicuous  places  in  England,  and  under  the  immediate 
eyes  of  her  Ministers  of  State  and  of  her  naval  and  custom- 
house officers,  and  with  little  or  no  serious  attempt  at  con- 
cealment. 

Precise  knowledge  of  all  the  circumstances  of  each  case 
cannot,  of  course,  be  expected,  as  enterprises  of  this  charac- 
ter are  always  under  greater  or  less  degrees  of  falsehood  and 
concealment :  though,  in  the  cases  mentioned,  it  must  be 
admitted,  that  no  more  of  these  was  practised  than  some 
regard  for  decent  appearances  made  necessary;  the  enter- 
prises seeming  to  be  in  popular  favor,  and  considered  unob- 
jectionable, to  say  the  least,  by  public  Ministers  and  officers, 
until  they  were  imperatively  called  upon  to  interfere. 
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The  most  conspicuous  of  these  cases,  and  the  ones  that 
constitute  the  best  test  of  the  doctrine  contended  for  in 
England,  are  those  of  the  ^'  Alabama "  and  the  ''  Greorgia ; " 
and,  fortunately,  about  them  the  facts  seem  to  be  indis* 
putable. 

The  "  Alabama/'  a  very  powerful  war-steamer,  was  built  by 
Mr.  Laird,  a  member  of  the  House  of  Commons,  at  Birkenhead, 
opposite  to  Liverpool,  on  a  contract  with  agents  or  officers  in 
the  rebel  service,  or  persons  perfectly  well  known  by  him  as 
designing  her  for  that  service.  It  was  commonly  reported 
(and  no  contradiction  is  knoMm  to  have  been  made),  that  she 
was  built  in  part,  if  not  wholly,  by  a  subscription  of  British 
merchants  and  capitalists. 

After  she  was  launched,  and  while  fitting  for  sea  in  the 
port  of  Liverpool,  the  American  Minister,  on  the  23d  of  June, 
called  the  attention  of  Earl  Russell  to  the  fact,  that  she  was 
believed  to  be  fitting  out  for  the  especial  and  manifest  object 
of  carrying  on  hostilities  by  sea,  and  was  to  be  commanded 
by  an  insurgent  agent.  On  the  25th,  Earl  Russell  referred 
the  matter  to  the  proper  department ;  and,  on  the  1st  of  July, 
the  commissioners  reported,  that  "  tkere  was  no  attempt  on  the 
part  of  her  builders  to  disguise^  what  was  most  apparent^ 
that  she  was  intended  for  a  vessd  of  war;"  "thai  she  had 
several  powder-canisters  on  board,"  but,  "  as  yet,  neither  guns 
nor  carriages ; "  that  the  current  report  was,  "  that  she  had 
been  built  by  a  foreign  government,  which  was  not  denied  bt 
THE  Messes.  Laisd,  but  that  they  did  not  appear  disposed  to 
reply  to  any  questions  respecting  the  destination  of  the  vessel 
afkr  she  should  leave  Liverpool ;  "  that  they,  the  commis- 
sioners, had  no  other  reliable  information ;  and  that,  having 
referred  the  matter  to  their  solicitor,  "  they  concurred  with 
him  in  opinion,  that  there  was  not  sufficient  ground  to  warrant 
the  detention  of  the  vessel,  or  any  interference  on  tiieir  part." 
(Mess.  &  Doc.  1862-3,  pt.  i.  pp.  128-130.) 

Mr.  Adams  caused  further  evidence  to  be  collected,  and 
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procured  the  written  opinion  of  an  eminent  lawyer,  one  of 
the  Queen's  counsel,  (in  which  he  stated,  that  '^  it  appeared 
difficult  to  make  out  a  stronger  case  of  infringement  of  the 
Foreign  Enlistment  Act,  which,  if  not  enforced  on  this  occa- 
sion, is  little  better  than  a  dead  letter,")  and  transmitted 
them  to  Earl  Russell,  again  urging  the  arrest  of  the  vessel. 
(Mess.  &  Doc.  1862-3,  pt.  i.  pp.  149-153).  But,  before  any 
effort  to  arrest  her,  she  had  sailed.  The  delay  in  making  the 
arrest  was  attributed  to  a  sudden  malady  of  the  Queen's 
Advocate,  which  made  it  necessary  to  call  for  the  opinion  of 
other  persons ;  and  this  had  not  been  received  until  after  the 
vessel  had  departed.    (Mess.  &  Doc.  1862-3,  pt.  i.  p.  163.) 

Earl  Russell  afterwards  informed  Mr.  Adams,  that  orders  to 
arrest  her  had  been  sent  to  Queenstown  and  to  Nassau.  She 
took  good  care,  however,  not  to  go  to  either  of  those  places, 
and  NEVER  since  has,  been  there ;  the  reasons  for  which,  until 
better  known,  may  well  be  imagined.  She  loft  Liverpool  twtt- 
otu  any  register  or  clearance.  The  want  of  them  is  conclusive 
evidence  that  she  did  not  leave  England  as  a  British  vessel, 
or  as  entitled  or  designing  to  be  so  accounted  (however  largely 
British  merchants  or  capitalists  might  be  interested  in  her), 
but  as  in  the  service  of  a  foreign  government.  Off  Point 
Linas,  she  received  an  addition  to  her  crew  of  about  fifty  men 
from  an  English  vessel,  and  proceeded  directly  to  Terceira,  a 
Portuguese  island,  one  of  the  Azores.  She  was  there  joined 
by  the  British  barque  "  Agrippina,"  which  had  brought  from 
the  Thames  the  principal  part  of  her  guns  and  stores.  Whfle 
these  were  transhipping  on  board  the  "  Alabama,"  the  Portu- 
guese authorities  interfered  to  prevent  such  an  abuse  of  a 
neutral  port,  but  were  told  that  the  "  Alabama "  was  merely 
relieving  the  "  Agrippina,"  which  was  in  danger  of  sinking. 
Soon  afterwards,  the  English  steamer  '^Bahama"  arrived  direct 
from  Liverpool,  whence  she  had  cleared  as  for  Nassau,  with 
Captain  Semmes  and  fifty  additional  men,  and  the  residue  of 
the  guns  and  stores.    Upon  this,  the  Portuguese  authorities 
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peremptorily  ordered  them  all  off.  They  went  to  a  remote  and 
secluded  part  of  the  coast,  where  they  completed  the  tran- 
shipment. Captain  Semmes  then  took  command  of  the  *'  Ala- 
bama/' ran  up  the  rebel  flag  in  place  of  the  ensign  of  England 
(which  till  then  had  floated  over  her),  read  his  commission,  and 
launched  forth  on  his  cruise  for  the  plunder  and  destruction 
of  American  commerce.  The  case  of  the  "Virginia/'  or 
"  Georgia/'  is  understood  to  be  substantially  similar,  except- 
ing that  the  place  of  rendezvous  was  at  some  agreed  point  off 
the  coast  of  France. 

If  this  be  neutrality,  what  is  war,  or  complicity  in  war? 
If  an  English-built,  English-armed,  and  English-manned  vessel 
of  war  can  be  thus  furnished  to  a  belligerent  by  English 
subjects,  from  English  ports,  and  under  the  English  flag, 
fully  completed  for  her  work  of  devastation,  to  be  launched  at 
once  upon  the  commerce  of  a  friendly  nation  in  alliance  with 
England  (withcmt  {he  ship  or  the  arms  or  the  men  having  been 
in  any  other  than  English  porta,  or  under  any  other  controlling 
jurisdiction  than  that  of  the  English  flag^,  and  not  be  accounted 
a  violation  of  the  laws  or  duties  of  neutrality,  what  is  neu- 
trality but  a  name  ?  or  what  such  pretended  neutrality  but 
war  in  disguise?  Far  better  would  it  be  for  the  honor  of 
England,  if  she  intends  to  maintain  this  position,  at  once  to 
abandon  the  pretence  of  neutrality,  and  avow  herself  the  ally 
of  the  insurgents ;  or  to  disclaim  it  as  a  national  obligation, 
and  abolish  the  Foreign  Enlistment  Act  from  her  Statute- 
book. 

Happily,  we  are  not  constrained  to  believe  that  such  a  doc- 
trine wiU  be  eventually  recognized  by  her  judicial  tribunals, 
'or  her  honest  and  intelligent  people,  however  apparently  sanc- 
tioned by  those  now  in  authority  in  her  national  councils,  or 
by  some  of  her  ship-builders,  merchants,  and  capitalists,  ready 
to  aid  in  the  plunder  and  destruction  of  the  commerce  of  a 
friendly  people,  and  to  endanger  the  peace  of  two  great 
nations,  if  only  it  be  for  a  valuable  consideration. 
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As  above  stated,  it  is  universally  conceded,  that  the  fitting- 
out  of  vessels  of  war  in  a  neutral  port,  for  hostilities  against  a 
friendly  belligerent,  is,  by  the  law  of  nations,  a  breach  of  neu- 
trality. If,  then,  the  "  Alabama  "  had  sailed  from  Liverpool  in 
the  condition  in  which  she  left  the  coast  of  Terceira,  there 
could  be  no  question  that  such  a  violation  had  taken  place. 
But  it  is  contended,  that,  as  the  combination  of  the  arms,  am- 
munition, and  crew,  with  the  ship,  did  not  take  place  within 
any  port  of  her  Majesty's  kingdom  or  dominions,  the  case 
does  not  fall  within  the  law  of  nations  or  the  Foreign  Enlistr 
ment  Act ;  and  Chief-Baron  Pollock,  in  pronouncing  judgment 
in  the  case  of  the  "Alexandra,"  volunteered  the  opinion, 
that,  if  the  ''Alabama''  sailed  without  her  armament  and 
crew,  and  they  were  united  with  her  elsewhere,  she  would 
not  be  considered  as  within  the  provision  of  the  act.  It 
does  not  appear,  however,  that  the  learned  judge  had  knowl- 
edge of  the  facts,  and  of  the  inception  of  this  combination 
on  the  soil  of  England  in  the  manner  above  stated ;  or  that, 
upon  knowledge  of  them,  he  would  have  uttered  such  an 
opinion :  for  on  what  principle  does  the  case,  as  it  stands, 
differ  from  that  which  would  have  been  presented  if  the  union 
had  taken  place  in  the  port  of  Liverpool  ?  Every  act  done, 
from  the  laying  of  her  keel  to  the  consummation  of  her  equip 
ment  as  a  ship  of  war  on  her  war  path,  vxxs  oammenoed  in 
Englandy  on  English  soil;  toaa  inchoate  there;  and  only  com- 
pleted elsewhere  ;  and^  even  there,  was  so  completed  under  the 
municipal  jurisdiction  of  her  national  flag.  The  intention  was 
formed  on  English  territory;  the  essential  acts  of  building 
the  ship,  of  making  and  preparing  the  arms  and  anomunition, 
of  shipping  them,  and  of  engaging  the  crew,  were  aU  done* 
there;  and  the  transportation  to  the  place  of  union  was  the 
only  act  remaining  to  be  done. 

It  seems  trifling  with  all  sound  principles  of  jurisprudence 
and  good  faith  to  say,  that  deeds  of  this  description  were  not 
done  in  England  because  their  final  object  was  not  attained 
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on  her  soil ;  though  even  that  was  attained  under  the  pro- 
tection of  her  flag.  If  the  combination  had  taken  place  at 
the  mouth  of  the  Mersey,  or  anywhere  one  foot  within  a 
line  three  miles  from  the  English  coast,  the  violation  of  neu- 
tralitj  would  be  undeniable.  But  can  it  in  principle  make 
any  difference  (all  the  antecedents  and  the  hostile  intents  and 
objects  being  the  same,  and  all  the  acts  designed  for  the 
end  being  thus  in  process  of  completion,  and  with  no  inter- 
vening foreign  jurisdiction),  whether  it  be  made  a  few  feet 
within,  or  a  few  feet  without,  that  line  ?  And,  if  not,  what 
real  difference  can  the  addition  of  a  few  miles  make,  no  foreign 
jurisdiction  intervening  7 

But  it  is  not  upon  general  principles  only,  however  obvious, 
that  the  decision  of  this  question  must  depend,  nor  upon  any 
judicial  judgment  which  England  can  ignore.  Her  greatest 
judge.  Sir  William  Scott,  the  pre-eminent  expounder  of  the 
law  of  nations  in  its  application  to  maritime  cases,  whom  all 
the  world  holds  in  respect,  has  determined  it  in  the  case 
alluded  to  in  the  second  of  these  articles  (pp.  7,  8) ;  in  which 
case  it  was  decided,  that  a  capture  on  the  high  seas  of  a 
vessel  belonging  to  a  friendly  belligerent,  made  by  the  boats 
of  her  enemy  from  a  cruiser  lying  wjthin  neutral  territory, 
was  illegal  and  void,  as  constituting  a  breach  of  neutrality. 
{Twee  GMnvedera,  3  Robinson's  Rep.  162.) 

In  that  case,  four  Dutch  ships  had  been  captured  by  the 
boats  of  a  man-of-war  of  the  enemy,  lying  within  the  territorial 
limits  of  Prussia ;  and  the  Prussian  consul  claimed  restitution, 
on  a  suggestion  that  it  was  a  capture  made  within  the  protec- 
tion of  the  Prussian  territory :  he  contending,  that  although 
the  act  of  capture  itself  might  not  take  place  within  the  neu- 
tral territory,  yet  that  the  ship  to  which  the  capturing  boats 
belonged  was  actually  lying  within  the  neutral  limits ;  and 
therefore,  that,  wherever  the  place  of  capture  might  be,  the 
station  of  the  ship  was  in  itself  sufficient  to  affect  the  legality 
of  the  capture. 
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The  opinion  of  that  great  judge  is  in  language  so  explicit 
and  comprehensive,  so  remarkably  pertinent  to  the  case 
under  consideration,  and  so  instructive,  that  it  must  be  given 
in  full ;  although  the  doing  so  may  seem  to  extend  this  article 
to  an  otherwise  unreasonable  length. 

"  It  is  said  that  the  ship  was,  in  all  respects,  observant  of 
the  peace  of  the  neutral  territory ;  that  nothing  was  done  by 
her,  which  could  affect  the  right  of  territory,  or  from  which 
any  inconvenience  could  arise  to  the  country  within  whose 
limits  she  was  lying,  inasmuch  as  the  hostile  force  which  she 
employed  was  applied  to  the  captured  vessel  lying  (nU  of  the 
territory.  But  that  is  a  doctrine  that  goes  a  great  deal  too 
far.  I  am  of  opinion,  that  no  use  of  a  neutral  territory  for 
the  purposes  of  war  is  to  be  permitted.  I  do  not  say,  remote 
uses,  such  as  procuring  provisions  and  refreshments,  and  acts 
of  that  nature,  which  the  law  of  natfons  universally  tolerates ; 
but  that  no  proximaie  acts  of  war  are  in  any  manner  to  be 
allowed  to  originate  on  neutral  ground:  and  I  cannot  but 
think  that  such  an  act  as  this,  that  a  ship  should  station  her- 
self on  neutral  territory,  and  send  out  her  boats  on  hostile 
enterprises,  is  an  act  of  hostility  much  too  immediate  to  be 
permitted.  For,  suppose  that  even  a  direct  hostile  use  should 
be  required  to  bring  it  within  the  prohibition  of  the  law  of 
nations :  nobody  will  say  that  the  very  act  of  sending  out 
boats  to  effect  a  capture  is  not  itself  an  act  directly  hostile, — 
not  complete  indeed,  but  inchoate,  and  clothed  with  all  the 
characters  of  hostility.  If  this  could  be  defended,  it  might  as 
well  be  said,  that  a  ship  lying  in  a  neutral  station  might  fire 
shot  on  a  vessel  lying  out  of  the  neutral  territory.  The 
injury,  in  that  case,  would  not  be  consummated,  nor  received 
on  neutral  ground ;  but  no  one  would  say  that  such  an  act 
would  not  be  an  hostile  act,  immediately  commenced  within 
the  neutral  territory.  And  what  does  it  signify  to  the  nature 
of  the  act,  considered  for  the  present  purpose,  whether  I 
send  out  a  cannon-shot  which  shall  compel  the  submission  of 
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a  vessel  lying  at  two  miles'  distance,  or  whether  I  send  out  a 
boat  armed  and  manned  to  effect  the  yery  same  thing  at  the 
same  distance  ?  It  is,  in  both  cases,  the  direct  act  of  the 
vessel  lying  in  neutral  ground.  The  act  of  hostility  actually 
begins,  in  the  latter  case,  with  the  launching  and  manning 
and  arming  the  boat,  that  ia  sent  out  on  such  an  errand  of 
force. 

''  If  it  were  necessary,  therefore,  to  prove  that  a  dtred  and 
immediate  act  of  hostility  had  been  committed,  I  should  be 
disposed  to  hold,  that  it  was  sufficiently  made  out  by  the  facts 
of  this  case.  But  direct  hostility  appears  not  to  be  neces- 
sary; for  whatever  has  an  immediate  connection  with  it  is 
forbidden.  You  cannot,  without  leave,  carry  prisoners  or 
booty  into  a  neutral  territory,  there  to  be  detained,  because 
such  an  act  is  an  immediate  continuation  of  hostility.  In  the 
same  manner,  an  act  of  hostility  is  not  to  take  its  commence^ 
ment  on  neutral  ground.  It  is  not  sufficient  to  say,  it  is  not 
completed  there.  You  are  not  to  take  any  measure  there 
that  shall  lead  to  immediate  violence ;  you  are  not  to  avail 
yourself  of  a  station  on  neutral  territory,  making,  as  it  were, 
a  vantage-ground  of  the  neutral  country,  —  a  country  which 
is  to  carry  itself  with  perfect  equality  between  both  bellige- 
rents, giving  neither  the  one  or  the  other  any  advantage."  * 

Now,  the  fitting-out  of  a  vessel  of  war,  to  be  used  in  hos- 
tilities against  another  nation,  is  confessedly  a  breach  of 
neutrality,  because  virtually  an  act  of  war.  And  if,  as  this 
case  decides,  "  no  proximate  acts  of  war  are  in  any  manner 
to  be  allowed  to  originate  on  neutral  ground,"  by  what  logic 
can  it  be  argued,  that  the  inception  and  entire  preparation  of 
aU  the  dements  of  a  ship  of  war  on  'neutral  ground,  and  the 
sending  them  forth  under  the  neutral  flag,  to  be  united  on 
the  high  seas,  for  the  immediate  prosecution  qf  hostUitieSf  are 
not  proximate  acts  of  war  so  originating?    And  if  sending 

*  The  lUliet,  in  this  OphiioD,  are  by  the  Coart. 
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out  boats  to  effect  a  capture  beyond  the  territorial  limitB  is 
'^  in  itself  an  act  directly  hostile  (not  complete  indeed,  bui 
inchoatey  and  dxAhed  with  all  iht  charactera  of  hodQUy  "),  how- 
can  it  be  maintained,  that  sending  ont  a  vessel  entirely  pre- 
pared to  receive  all  her  implements  and  means  for  war,  and 
the  sending  of  these  in  other  vessels,  to  be  nnited  at  a  given 
place  on  the  high  seas,  there  to  be  employed  at  once  in  hostili- 
ties, are  not  "  inchoate  acts,  clothed  with  all  the  characters  of 
hostility  "  ?  If  the  vessel  herself  were,  by  means  of  her  con- 
struction, enabled  to  commit  hostilities,  and  should  commit 
them  on  her  way  to  the  place  of  rendezvous,  or  if  the  vessels, 
each  carrying  a  portion  of  her  intended  armament,  were  so  to 
commit  them,  —  in  pursuance  of  a  previous  intention  so  to  do, 
if  opportunity  should  occur,  —  each  case  would  be  one  of 
undeniable  breach  of  neutrality.  And  how  can  their  doing 
so  in  combination  on  the  high  seas,  in  pursuance  of  sudi 
intention,  be  any  the  less  a  violation  of  it?  The  illustra- 
tion of  the  shot  fired  from  a  ship  in  a  neutral  station,  «pon 
a  vessel  lying  outside,  is  so  perfectly  in  point,  that  further 
illustration  seems  entirely  superfluous. 

But  the  great  doctrine  of  this  case  goes  far  beyond  what  is 
necessary  to  prove,  that  the  finishing  of  these  vessels  was  an 
undeniable  breach  of  neutrality.  The  Court,  after  deciding 
that  the  transaction  complained  of  was  a  direct  and  immediate 
act  of  hostility,  if  that  were  necessary  to  be  proved,  pro- 
ceeds to  decide,  that  **  direct  hostility  appears  not  to  be  neoee- 
MTt/f  for  whatever  has  an  immediate  connection  tvith  it  is 
forbidden;  "  and  that  **  an  act  of  hostility  is  not  to  take  its  com- 
mencement  on  neutral  ground.  It  is  not  sufficient  to  say,  it 
is  not  completed  there.  You  are  not  to  take  any  measure 
there  that  shall  lead  to  immediate  violence."  If,  then,  the 
fitting-out  of  a  ship  of  war  in  a  neutral  port  is  confessedly 
a  violation  of  neutrality,  surely  the  building  of  her,  and  the 
making  and  supplying  of  her  arms  and  munitions  of  war, 
and  the  engaging  of  her  crew  there,  and  shipping  them  there, 
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to  be  taken  to  her,  must  constitute  a  commencement  of  it. 
It  fallsy  indeed,  very  little  short  of  a  perfect  consummation 
of  it;  and  all  the  acts  are  measures  intended  for,  and  so 
leading  to,  immediate  violence.  If  any  one  of  these  vessels 
had  sailed  from  Liverpool  fully  armed  and  equipped,  but 
with  no  intention  to  commit  hostilities  until  after  reaching 
the  longitude  and  latitude  of  the  appointed  place  of  rendez- 
vous on  the  high  seas,  such  postponement  of  the  intention 
could  not  relieve  her  from  the  charge  of  a  breach  of  neu- 
trality when  she  sailed.  And  what  difference  can  it  make, 
whether  she  arrived  there  thus  equipped,  or  under  an  ar- 
rangement to  receive  her  equipment,  also  made  in  England, 
and  sent  out  in  English  vessels,  to  join  her  there,  and  there 
to  commence  hostilities  ?  The  intent,  the  purpose,  and  the 
consequences  are  precisely  the  same  in  both  cases. 

The  Court,  in  pronouncing  the  opinion  in  that  case,  pro* 
ceeded  to  say,  '<  You  are  not  to  aivail  yowr^df  of  a  fAation  on 
neutral  territory,  making^  as  it  toere^  a  vantage-ground  of  the 
neutral  country,-^ a  country  which  is  to  carry  itself  with 
perfect  equality  between  both  belligerents,  giving  neither 
the  one  or  the  other  any  advantage."  If  the  Ministers  and 
judicial  tribunals  of  England  were  under  the  inspiration  of 
such  doctrines  as  these,  we  should  have  less  cause  for  present 
complaint  or  future  apprehension. 

3  September,  1863. 
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VII- 
THE  ''ALABAMA/'  THE  '' OEOROIA,"  AND  THE  '' FLOBIDA." 

The  oaaes  of  the  ^  Alabama  "  and  the  "  Georgia  "  have  thus 
&r  been  considered  by  tbemselvee,  because  of  the  peculiar 
circumstances  by  which  they  are  distinguished  (as  being 
completely  equipped  ships  of  war  while  under  English  juris- 
diction), and  which,  independently  of  the  principles  and 
arguments  applicable  to  .the  cases  of  the  "  Florida "  and 
the  "  Alexandra/'  constitute  them,  as  is  believed,  palpable 
breaches  of  neutrality,  not  only  according  to  American  decis- 
ions,  but  to  a  leading  one  in  England,  and  to  the  most  obvious 
application  of  familiar  rules  of  the  law  of  nations.  It  is  to  be 
borne  in  mind,  however,  that  they  fall  still  more  clearly  within 
the  principles  and  rules  (now  to  be  considered)  applicable 
to  the  case  of  the  ''  Florida,"  the  facts  of  which  seem,  upon 
first  impression,  of  a  less  decisive  character ;  and  that  the 
same  reasoning  which  leads  to  the  conviction,  that  the  latter 
presents  an  instance  of  breach  of  neutrality,  would,  d/orltori^ 
prove  the  former  to  do  so. 

The  facts  about  the  "  Florida  "  are  somewhat  obscure,  she 
being  the  first  privateer  furnished  to  the  rebels,  and  more 
concealment  having  been  practised  concerning  her  than  seems 
to  have  been  thought  necessary  in  subsequent  similar  under- 
takings. Enough  are  known,  however,  to  be  the  subject  of  a 
clear  application  of  the  law  of  nations  and  of  the  Foreign 
Enlistment  Act,  upon  the  principles  and  rules  of  law  which 
are  recognized  in  the  courts  of  the  United  States,  and  the 
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benefit  of  which  in  former  times,  when  England  was  the  bel- 
ligerent and  America  the  neatral|  the  British  Government 
claimed  of  the  United  States. 

This  vesseli  the  '' Florida/'  was  built  in  Liverpool  as  a 
gnnboaty  or  vessel  of  war,  for  the  rebel  service,  pierced 
for  six  gnns,  and  completely  fitted  in  that  port,  as  a  vessel 
of  war,  for  the  reception  of  her  armament,  munitions,  and 
crew,  under  the  name  of  the  ''  Oreto."  She  lay  there  for 
some  time,  her  character  and  destination  as  a  rebel  privateer 
being  matters  of  public  notoriety ;  when,  the  American  Minis^ 
ter  having  called  attention  to  her  as  a  vessel  designed  for 
hostilities  against  the  United  States,  an  inquiry  was  ordered, 
which  terminated,  however,  in  a  report  which  indicates  it  to 
have  been  a  miserable  sham.  She  cleared  for  Palermo  and 
Jamaica  with  a  crew  of  ^/ty4wo  or  ftfty-four  men,  but  sailed 
direcUy  to  Nassau^  an  English  colonial  port  in  the  West  Indies. 
Whether  she  had  taken  in  her  armament  and  cargo  on  the 
English  coast  before  she  arrived  at  Nassau,  or  received  them 
there,  is  uncertain,  the  evidence  being  conflicting.  The  col- 
lector at  Liverpool  represented,  in  his  written  answer  to  the 
inquiry  ordered,  that  it  was  reported  that  she  was  to  receive 
her  armament  at  Nassau,  where  it  had  been  sent  in  another 
vessel ;  thus  indicating  the  general,  not  to  say  official,  knowl- 
edge of  her  character  and  destination. 

She  arrived  at  Nassau,  and  was  temporarily  arrested ;  but 
soon  sailed  with  her  armament  and  a  cargo  of  munitions  of 
war  for  Mobile ;  which  port  she  succeeded  in  entering,  and 
from  which  she  afterwards  emerged  upon  the  career  of  devas- 
tation in  which  she  has  been  so  signally  successful.  When 
she  changed  her  name,  or  the  commander  received  or  read 
his  commission  on  board,  does  not  appear ;  nor  is  the  time  of 
either  material,  as  will  presently  appear. 

The  main  facts  in  this  case,  material  for  immediate  consid- 
eration, are,  that  she  was  built  in  England  as  a  vessel  of  war 
for  the  rebel  service,  and  sailed  from  the  coast  of  England,  or 
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from  one  of  her  colonial  ports,  armed  and  wholly  or  in  part 
manned  as  a  privateer,  for  a  rebel  port ;  whence,  after  having 
landed  there  a  cargo  of  munitions  of  war,  she  sailed  on  her 
crnise. 

The  prominent  facts  in  each  of  the  cases  of  the  "  Alabama," 
the  ''  Georgia,"  and  the  ''  Florida,"  appear  to  bring  it  so 
clearly  within  the  letter  and  the  spirit  of  the  Foreign  Enlist* 
ment  Act  and  the  law  of  nations,  as  a  gross  breach  of  nen- 
trality,  that  it  seems  superfluous  to  adduce  ftirther  argument 
in  illustration  of  this. 

If  the  persons  who  built  these  vessels,  or  procured  them 
to  be  built,  in  England,  and  to  be  fitted  in  all  points  for  sea 
as  ships  of  war  (excepting  their  armaments  and  crews),  izt 
tending  them  for  the  •  rebel  service  ;  who  procured  their 
armaments  and  munitions  of  war  there,  and  engaged  their 
crews  there,  in  whole  or  in  part,  with  the  above  intent ;  and 
who  then  united  them  on  the  high  seas,  while  still  under  the 
English  flag,  to  launch  instantly  upon  their  hostile  expedi- 
tions, —  were  not  persons  who,  within  any  part  of  her  Majes- 
ty's dominions,  **  equipped,  furnished,  fitted  out,  or  armed," 
**  or  procured  to  be  equipped,  furnished,  fitted  out,  or  armed," 
*^  or  aidedj  or  osiiHed,  or  were  eoncemed  in,  the  equipping, 
furnishing,  fitting  out,  or  arming,  of  any  ship  or  vessel,  with 
the  intent  or  in  order  that  muh  ship  or  veetd  should  be  em- 
ployed  in  the  service  "  of  a  foreign  power,  "  with  intent  to 
cruise  and  commit  hostilities  "  against  any  other  power,  with 
which  "  her  Majesty  was  not  then  at  war,"  —  then  it  would 
seem  difficult,  if  not  impossible,  to  frame  any  description  that 
would  embrace  them,  and  the  Statute  would  seem  little  bet* 
ter  than  a  worthless,  empty  pretence. 

It  is  worthy  of  notice,  that,  in  the  American  Statute,  the 
words  are,  ''  fitted  out  and  armed,"  and  ^*  fitting  out  and 
arming,"  &o. ;  and  it  is  reasonable  to  suppose,  that  the 
substitution  of  the  word  ''  or "  for  the  word  "  and  "  in  this 
passage  in  the  English  statute,  which  was  enacted  subse* 
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qnenily  to  that  of  the  United  States,  was  intended  to  obviate 
anj  construction  requiring  both  fitting  out  and  arming. 

As  before  remarked,  in  the  Court  of  the  United  States  it 
has  been  emphaticallj  decided,  not  onlj  that  the  yessel  need 
not  be  completed,  or  armed,  or  prepared  for  war,  within  the 
territory  of  the  United  States,  in  order  to  constitute  an  in* 
fraction  of  the  Foreign  Enlistment  Act,  but  that,  if  she  sailed 
wiihout  being  armed,  or  at  aU  prepared  for  war^  and  in  no 
condition  to  commit  hostUitiea  while  on  her  way  to  her  port  of 
destination,  the  owners  or  equippers  intending,  when  she 
sailed,  that  she  should  thereafter  be  employed  as  a  privateer 
in  the  service  of  a  foreign  people  to  commit  hostilities 
against  the  subjects  of  a  power  at  peace  with  the  United 
States,  it  constituted  a  violation  of  the  statute.  Under  this 
decision,  it  is  manifest  that  any  one  of  the  three  vessels  above 
named  would  be  adjudged  guilty  of  such  a  violation  at  the 
moment  of  sailing,  even  though  she  should  not  have  a  gun  or 
any  fighting  crew  on  board,  nor  intend  nor  expect  to  procure 
any  until  after  arrival  at  a  Confederate  port. 

But  we  are  not  obliged  to  rest  on  American  decisions  only; 
for  (although  none  upon  this  point  appear  to  have  been 
made  in  the  courts  of  England  until  the  recent  one  in  the 
case  of  the  '' Alexandra,''  from  which  an  appeal  has  been 
taken,  and  which,  therefore,  is  of  no  present  authority)  the 
political  history  of  England  upon  the  subject  (referred  to  in 
the  Third  Number  of  this  series  of  papers),  and  the  recent 
conduct  and  language  of  her  Ministers,  seem  to  show  a  simi> 
larity  of  construction  of  the  law  and  of  neutral  duties  under 
the  Foreign  Enlistment  Act.  And,  as  these  questions  pertain 
quite  as  much  to  the  domain  of  politics  as  to  that  of  judicial 
decision,  the  practice  of  the  Government  may  well  be  ac- 
counted a  satisfactory  exponent  of  the  doctrine  by  which 
they  are  to  be  solved,  and  especially  so  where  such  practice 
has  been  coincident  in  the  two  nations  between  which  the 
questions  arise. 
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Now,  from  this  history  we  learn,  that,  as  far  back  as  the 
years  1793-94,  England  invoked  the  interposition  of  our 
National  Government  to  prevent  the  fitting-ont  of  privateers 
for  the  service  of  France  in  the  war  then  pending  between 
them ;  that  our  Foreign  Enlistment  Act  was  passed  in  con- 
sequence of  that  application,  in  order  to  enable  onr  Govern- 
ment faithfully  to  fulfil  our  neutral  obligations  (which  Act, 
subsequently  amended,  was  afterwards  adopted  almost  verbor 
tim  by  England,  showing  an  entire  similarity  in  the  views  of 
the  two  Governments  upon  the  subject)  ;  and  thai  England^ 
in  1854-55,  when  at  war  with  Biissia,  claimed  of  the  Govern- 
ment  of  the  United  States  the  applicaiian  of  her  Enlistment 
Act  in  accordance  with  the  construction  put  upon  U  by  the 
courts  of  the  United  States,  and  this  to  a  merchant  vessdj  not 
buiU  for  war,  nor  armed,  nor  equipped,  nor  in  process  of  being 
fitted  ovi,  as  one,  any  further  than  being  supposed  to  have  taken 
a  few  guns  into  her  hold;  thus  showing,  that,  up  to  that 
period,  England  understood  neutral  obligations  and  duties 
under  the  Foreign  Enlistment  Act  precisely  as  they  had  been 
always  understood  and  practised  in  America. 

And,  in  these  very  cases  of  the  "  Florida  "  and  "  Alabama," 
we  find  that  the  English  Government,  acting  under  the  ad- 
vice of  its  professional  counsel,  gave  orders  for  the  arrest  of 
the  one  in  Nassau,  and  the  other  in  Liverpool  (though  too 
late  to  be  of  service)  ;  thus  proving,  that  it  is  not,  in  the 
opinion  of  the  law-officers  of  the  Grown,  essential  that  the 
vessel  should  be  fitted  out,  equipped,  and  armed  before  leav- 
ing port,  in  order  to  bring  her  within  the  provisions  of  the 
act. 

Now,  upon  these  facts  and  these  principles  of  law,  we 
maintain,  that  each  of  the  vessels  was,  and,  ever  since  she 
left;  England,  has  continued  to  be,  and  now  is,  subject  to 
seizure  and  confiscation  for  violation  of  the  law  of  nations  and 
of  the  English  Foreign  Enlistment  Act,  in  every  port  within 
her  territorial  jurisdiction  in  which  such  vessel  has  been,  or 


ENGLAND  AND  THE  tJNITED  STATES.  57 

now  IB,  or  in  which  she  may  arrive,  nnless  exempted  by  the 
hmitation  contained  in  the  10th  section. 

It  is  important  to  bear  in  mind,  that,  in  order  to  prove  a 
vessel  subject  to  forfeiture,  it  is  not  necessary  to  convict  the 
builder,  or  the  party  fitting  out  and  arming  her,  of  any  viola- 
tion of  the  Act ;  for,  if  each  of  the  parties  thus  concerned  could 
be  shown  to  be  innocent  of  intending  her  use  in  hostilities 
against   the  friendly  belligerent,  and  to  have  furnished  or 
executed  his  portion  of  the  work  as  a  &ir  mercantile  trans- 
action, untainted  with  any  such  design, —  nevertheless,  if  the 
parties  for  whom  the  work  was  done  or  the  materials  were 
iurnished,  or  if  those  who  owned  her  when  she  was  about  to 
sail  from  England,  had  such  intention,  the  crime  aUached  to  the 
vemd,  and  she  became  subject  to  forfeiture  as  if  heradf  gutUy 
of  a.    If,  therefore,  it  could  be  shown  that  Laird,  the  builder 
of  the  ''  Alabama,"  and  Miller  and  Sons,  the  builders  of  the 
"  Florida,"  and  Fawcett  and  Co.,  the  engineers  and  iron-found- 
ers who  furnished  their  engines  and  guns,  were  innocent  of 
any  intention  to  have  these  vessels  used  in  hostilities  against 
the  United  States,  the  use  actually  made  of  them  would  con- 
clusively prove  that  the  owners  for  whom  they  were  built  and 
armed  had  that  design,  and  it  would  thus  render  the  vessels 
subject  to  forfeiture  at  the  time  of  sailing,  although  the  real 
owners  might  never  be  discovered. 

But  it  may  perhaps  be  contended,  that,  if  these  vessels 
were  guilty  of  breaches  of  neutrality  when  starting  upon 
their  respective  cruises,  which  might  have  subjected  them 
to  forfeiture  if  seized  at  that  time,  yet  the  offences  were 
deposited  at  the  end  of  those  first  cruises  ;  and,  conse- 
quently, that  they  ever  since  have  been,  and  are  now, 
exempted  from  any  such  liability. 

To  this,  however,  it  seems  a  satisfiictory  answer  to  say, 
that,  in  the  cases  of  the  "  Alabama  "  and  the  "  Georgia,"  which 
have  never  entered  any  rebel  port,  nor  been  within  any  terri- 
tory nnder  the  rebel  jurisdiction,  the  cruises  upon  which  they 
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originally  started  have  never  ended  or  been  so  terminated. 
All  their  entries  into  neutral  ports  have  been  for  brief  and 
temporary  parposes,  for  supplies  and  refreshment,  to  enable 
them  to  continue  their  cruises;  and  they  have  never  been 
in  any  port  with  any  design  of  such  termination.  If  insur- 
ance had  been  effected  (as  probably  was  done  by  some  of 
the  British  owners)  on  either  vessel  when  she  sailed,  "  during 
her  cruise"  or  " during  the  cruise  on  which  she  is  about  to 
sail,"  it  is  obvious  that-  such  temporary  resorts  to  neutral 
ports  for  refreshment  or  repairs  could  not  be  accounted  any 
termination  of  it. 

In  the  case  of  the  "  Florida,"  this  point,  however,  might  be 
made  with  more  appearance  of  reason  by  claiming  that  her 
first  voyage  had  terminated  at  Mobile,  where,  as  is  supposed, 
her  name  was  changed,  and  her  character  as  a  privateer 
openly  avowed.  But,  as  she  was  tainted  with  the  intention 
of  crime  when  she  sailed  from  Liverpool  and  Nassau,  and 
went  to  Mobile,  not  for  the  purpose  of  terminating  that 
offence,  but  merely  to  land  her  cargo,  and  to  acquire  more 
effectual  means  for  its  perpetration,  such  temporary  delay, 
or  rather  interposition  of  a  port,  for  obtaining  greater  effi- 
ciency, ought  not  in  principle  to  be  accounted  any  depositing 
of  the  original  defence. 

Happily  this  point  is  not  lefl  in  doubt,  if  the  decisions  of 
the  Supreme  Court  of  the  United  States  upon  this  branch 
of  national  law  are  entitled  to  the  respect  and  confidence 
professed  fqr  them  abroad  as  well  as  at  home.  It  was  the 
main  point  in  the  case  of  the  "  Gran  Para  "  (7  Wheat.  Rep.  471) 
above  cited  (No.  IV.,  pp.  29-31,  to  which  the  reader  is  referred), 
in  which  the  facts  were  more  favorable  for  such  a  defence  than 
those  of  the  "  Florida ;  "  and  in  which  the  Court,  in  passing 
judgment  upon  it,  used  the  indignant  language  before  quoted, 
that  the  doctrine,  that  the  vessel  could  be  thus  "  purified 
from  every  taint  contracted  at  the  place  where  all  her  real 
force   and    capacity   for    annoyance   were   acquired,    would 
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indeed  be  a  fraudvlerd  neidraltitfj  disgraceftil  to  our  own 
Government,  and  0/  which  no  nation  vwuM  he  the  dupe^ 

This  case  is  also  directly  decisive  of  the  point,  if  shonld  it 
be  made,  as  above  suggested,  in  behalf  of  the  ''Alabama"  and 
the  "  Georgia,"  and  if  it  be  thought  deserving  of  farther  con- 
sideration than  has  already  been  given  to' it. 

If,  then,  those  vessels  are  privateers  only,  it  is  not  per- 
ceived why  the  English  Government  has  not  a  perfect  right 
to  seize  and  confiscate  them  whenever  they  come  within  her 
jurisdiction.  What  may  be  her  obligations  to  do  so,  will 
presently  be  considered. 

5  Septembeb,  1SS3. 
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England's  position  in  belation  to  the  bebel  privateebs, 
OB  ships  of  wab,  and  the  suppression  of  theib  depre- 
dations. 

But  it  may  be  contended,  that  if  these  vessels,  when  priva- 
teers only,  are  thas  subject  to  seizure  and  confiscation  in  any 
British  port  in  which  they  may  be  or  arrive,  yet,  if  any  one 
of  them  is  sailing  under  a  commission  from  the  rebel  authori- 
ties as  a  public  or  national  ship,  she  is  exempt,  the  insur- 
gents having  been  acknowledged  as  a  national  belligerent. 

It  is  true,  that,  in  the  intercourse  of  nations,  a  distinction 
exists  between  public  and  private  ships  of  war,  in  regard  to 
the  consideration  to  be  given  to  them  by  foreign  governments 
when  within  their  respective  local  jurisdictions.  This  point, 
also,  was  raised  and  passed  upon  by  the  Court  in  the  prolific 
case  of  the  "  Santissima  Trinidad,"  among  the  many  other  points 
not  material  for  the  decision  of  the  case.  The  capturing  ves- 
sel had  been  sent  out  to  Buenos  Ayres  for  sale,  as  a  mercan- 
tile adventure,  and  purchased  of  the  original  vendees  by  the 
Brazilian  Government.  But  no  bill  of  sale  to  the  latter  was 
produced ;  and  the  question  raised,  principally  upon  that  de- 
fect in  the  evidence,  was,  whether,  notwithstanding  this  defect 
of  proof,  her  character  as  a  public  ship  was  established  by 
the  production  of  her  commission  as  one.  The  Court  ruled 
that  it  was  so ; — ''  that,  in  general,  the  commission  of  a  public 
ship,  signed  by  the  proper  authorities  of  the  nation  to  which 
she  belongs,  is  complete  proof  of  her  national  character  j "  — 
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that, ''  so  far  at  least  as  foreign  courts  are  concerned,  it  imports 
absolute  verity,  and  the  title  is  not  examinable;"  —  and  that 
"  the  property  must  be  taken  to  be  duly  acquired,  and  cannot 
be  controverted,"  this  being  ^'  a  rule  founded  in  public  con- 
venience and  policy."  And,  upon  the  facts  in  that  case,  the 
rule,  and  the  application  of  it,  seem  alike  reasonable, — it  being 
one  in  which  no  question  existed,  between  the  netUrai  and  the 
heOigerent,  as  to  the  loajofvlness  of  the  title  by  reason  of  any  vio. 
lotion  of  the  laws  of  the  neutral  in  obtaining  it,  but  only  a  ques- 
tion between  the  belligerent  claimant  and  the  captor  upon  the 
technical  form  of  proof.  But  it  surely  would  be  carrying  this 
doctrine  altogether  too  far,  to  maintain  that  it  binds  the  neu- 
tral nation  to  respect  a  title  because  so  vouched,  when  it  was 
obtained  by  the  captor  in  gross  violation  of  her  own  laws,  or 
in  defiance  of  her  obligations  to  the  other  belligerent,  expos- 
ing her  to  complaint  or  reclamation ;  and  still  more  so,  when 
such  violation  and  exposure  were  not  by  a  merely  temporary 
intrusion  upon  her  territory,  and  when  not  the  title  only,  but 
the  whole  ship,  armament,  and  crew,  were  procured  by  an  un- 
lawful appropriation  of  her  military  resources  and  an  illegal 
tampering  with  her  own  subjects.  If  the  vessel,  for  which 
sanctity  of  title  as  a  public  ship  was  thus  claimed,  had  been 
one  belonging  to  the  neutral,  forcibly  taken  on  the  high  seas, 
to  be  converted  into  such  foreign  public  ship  under  a  commis. 
sion  in  the  hands  of  the  captor,  and  had  afterwards  arrived  in 
one  of  her  ports,  whether  by  choice  or  necessity,  it  would 
seem  absurd  to  contend  that  the  neutral  was  precluded  from 
reclaiming  it  because  the  commission  was  conclusive  proof 
that  the  title  had  been  lawftllly  obtained.  And  it  is  not  per- 
ceived why  the  same  reasons  do  not  apply  with  equal  force 
to  denial  of  the  right  of  a  neutral  to  confiscate  a  vessel,  to 
which  the  belligerent,  claiming  it,  could  have  no  title  but  that 
acquired  by  contravention,  and  in  fraud,  of  her  own  laws  and 
of  her  obligations  to  other  parties,  —  the  breach  of  which 
laws  attached  to  the  vessel  the  right  of  confiscation  from  her 
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birth.  Surely,  to  carry  this  doctrine  of  the  inviolability  of  a 
conunissiony  as  proof  of  title,  to  such  an  extent,  would  be  to 
convert  a  rule,  founded  in  the  comity  of  nations,  upon  the 
basis  of  mutual  regard,  and  of  the  understood  reciprocal  ob- 
servance of  their  respective  duties  and  obligations,  into  a 
shield  for  the  violation  of  those  duties,  and  for  the  perpetra- 
tion of  offences  derogatory  alike  to  the  dignity  and  the  safety 
of  the  neutral  thus  called  upon  to  obey  it. 

This  reasoning,  if  correct,  also  disposes  of  another  objec- 
tion which  might  occur,  founded  on  the  rule,  that  a  public  ship 
is  exempted  from  the  local  jurisdiction  of  other  nations ;  for 
if  she  is  not  to  be  regarded  as  one,  so  as  to  exempt  the  alleged 
title  to  her  from  investigation,  such  question  must  be  tried 
in  the  local  courts  of  the  neutral. 

But  if  this  doctrine  be  not  maintainable  to  the  extent  of 
giving  the  judicial  tribunals  of  a  neutral  nation  jurisdiction 
over  a  national  ship  of  war,  or  one  entitled  to  similar  privi- 
leges, under  such  circumstances,  nevertheless,  as  this  exemp- 
tion from  the  local  jurisdiction  of  any  sovereign  power  is 
founded  wholly  on  the  implied  consent  of  such  power  to  such 
exemption,  it  may  be  revoked  or  rescinded  for  good  cause  at 
any  time ;  and  surely  no  better  cause  could  be  assigned  or 
imagined  for  its  revocation,  than  that  the  ships  in  question 
had  been  obtained  in  violation,  not  only  of  the  rights  and  of 
the  municipal  laws  of  such  power,  and  in  derogation  of  her 
majesty,  and  to  the  endangerment  of  her  peace  with  another 
nation,  but  were  also  persistently  guilty  of  gross  and  defiant 
breaches  of  the  law  of  nations.* 

If  it  be  asserted,  that  the  proper  remedy  of  the  neutral  in 
such  a  case  is  a  declaration  of  war  against  the  offending 
belligerent,  and  the  capture  of  the  vessel  as  prize,  the  an- 
swer is,  that,  although  the  neutral  might  have  a  clear  right 
to  take  that  course,  she  is  not  bound  to  do  so,  and  expose 

*  The  Schooner  "  Exchange  "  v,  M*Faddon  and  others,  7  Cranch's  Rep.  116. 
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herself  to  the  evils  of  war,  if  her  interest  demands,  or  she 
prefers,  the  qaiet  assertion  of  her  rights,  and  the  vindication 
of  her  neutral  obligations,  in  the  manner  suggested.  Es- 
pecially may  she  with  prppriety  and  honor  do  this  where 
she  is  the  stronger  power,  and  can  thus  vindicate  her  dignity 
and  her  sense  of  duty  without  such  exposure;  —  and  this  is 
the  precise  position  of  England  in  her  relations  to  the  parties 
in  this  war. 

The  question  is  not  unfrequently  raised,  whether,  under 
the  peculiar  circumstances,  these  rebel  ships  can  be  properly 
considered  as  regularly  commissioned,  and  so  entitled  to  be 
recognized  as  public  ships  or  as  privateers,  or  whether  they 
are  to  be  deemed  merely  private  sea-rovers,  with  no  claim  to 
recognition  as  regularly  commissioned  ships  of  war;  —  in 
which  case,  they  would  fall  within  the  British  naval  regula- 
tions, established  by  the  King  in  Council,  and  published  in 
1826,  which  provide,  that,  ''if  any  ship  or  vessel  shall  be 
taken,  acting  as  a  ship  of  war  or  privateer,  without  having 
a  commission  duly  authorizing  her  to  do  so,  her  crew  shall 
be  considered  as  pirates,  and  treated  accordingly." 

That  insurgents,  shut  up  within  the  territories  they  have 
usurped ;  —  who  have  no  means  within  themselves  of  con- 
structing and  equipping  a  single  ship  of  war ;  —  every  one  of 
whose  ports  is  strictly  blockaded  ;. —  whose  only  means 
of  having  such  a  ship  upon  the  high  seas  is  by  procuring  her 
to  be  built,  equipped,  and  manned  by  the  subjects  of  a  neu- 
tral power;  —  and  whose  only  opportunity  of  investing  her 
with  the  appearance  of  lawful  authority  is  by  a  commission 
sent  to  her  abroad  through  some  agent  skulking  out  of  one 
of  her  remote  harbors  or  creeks  in  the  dead  of  night,  or 
under  the  cover  of  a  storm,  —  that  such  insurgents  should 
thus  be  able  to  have  a  fleet  of  war  vessels,  not  one  of  which 
has  ever  b^en  within  their  territorial  jurisdiction,  and  should 
have  them  recognized  as  national  ships  by  the  neutral  gov- 
ernment whose  subjects  created,  armed,  and  manned  them; 


64  NEUTBAL  RELATIONB  OF 

whose  recognition  has  saved  them,  if  any  thing  has,  from 
being  accounted  freebooters  and  pirates ;  and  whose  commer- 
cial interests  their  raids  of  devastation  upon  the  commerce  of 
a  friendly  nation  tend  very  greatly  to  promote,  —  ail  this  con- 
stitutes certainly  an  anomaly  in  the  history  of  the  law  of  nations, 
of  purely  English  invention  in  the  latter  part  of  the  nineteenth 
century,  and  of  which  England  is  entitled  to  the  sole  credit 
Whether,  under  the  law  of  nations,  a  valid  title  can  be  thus 
acquired,  or  the  character  of  a  national  or  regularly  commis- 
sioned private-armed  ship  can  be  thus  impressed  upon  a  ship 
so  circumstanced,  are  questions,  which,  it  is  believed,  remain 
to  be  judicially  determined.  But,  whatever  may  be  the  decis- 
ion, it  must  be  allowed,  that,  diplomatically  considered,  such  a 
state  of  facts  has,  upon  first  impression,  the  aspect  of  a  very 
sinister  neutrality ;  and  it  may  not  be  too  wide  a  departure  from 
charity  to  suggest  the  apprehension,  that  —  if  the  tables  were 
turned,  and  England  were  at  war  with  the  self-styled  Confed- 
erate States,  and  the  citizens  of  the  United  States  were  thus 
furnishing  privateers  and  ships  of  war  to  prey  upon  her  com- 
merce —  the  masters  and  crews,  if  captured,  and  standing 
before  an  English  court,  might  find  themselves  uncomfortably 
near  to  a  personal  application  of  the  above-mentioned  British 
naval  regulations. 

But  there  is  another  and  broader  view,  in  which  this  matter 
is  to  be  considered,  and  which,  if  not  misapprehended,  pre- 
sents the  honor  and  good  faith  of  England  towards  the  United 
States  in  a  very  questionable  shape. 

If  the  positions  above  taken  be  correct,  —  if  these  vessels 
would  be  liable  to  seizure  and  confiscation  for  violation  of  the 
Foreign  Enlistment  Act  of  England,  unless  protected  by  their 
commissions  as  public  ships  or  privateers ;  and  if  they  are 
protected  by  such  commissions,  —  then  it  follows,  that  their 
immunity  from  seizure  and  confiscation  is  derived  wholly 
from,  and  is  dependent  upon,  her  recognition  of  the  insur- 
gents as  belligerents. 
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Now,  that  recognition  was  not  in  the  nature  of  a  treaty  or 
compact,  express  or  implied,  which  neither  party  conld  re- 
voke without  the  consent  of  the  other,  and  the  continuance  of 
which  was  stipulated  for  by  particular  terms,  the  violation  of 
which  terms  alone  could  justify  a  departure  from  it.  On  the 
contrary,  it  was  a  mere  act  of  grace  and  favor,  which  England 
was  under  no  obligation  to  grant,  and  has  the  right  to  revoke 
at  any  time  for  good  cause ;  and  it  was,  in  its  nature,  conditional 
upon  the  observance  by  the  rebels  of  the  laws  of  nations,  and 
of  good  faith  towards  herself.  And,  since  the  rebels  had  at- 
tempted to  withdraw  from  their  allegiance  to  the  United 
States  as  integral  portions  of  that  nation,  without  announcing 
any  intention  to  change  the  obligations  imposed  upon  them 
by  the  law  of  nations  under  which  they  had  previously  lived, 
this  recognition  must  have  been  upon  the  implied  condition 
of  their  continued  observance  of  those  obligations. 

It  cannot,  it  is  supposed,  be  doubted,  that  a  mere  recog- 
nition of  insurgents  as  belligerents  by  a  neutral  power  is 
revocable  at  any  time  before  the  acknowledgment  of  them 
as  an  independent  nation,  upon  conviction  that  their  rebellion 
must  be  a  fruitless  struggle,  and  that  the  interests  of  the 
neutral  and  of  other  nations  require  their  return  to  their 
allegiance ;  and,  if  this  be  so,  it  seems  equally  dear,  that  such 
a  recognition  must  be  revocable  upon  proof  that  the  rebels 
are  violating  the  law  of  nations,  or  the  laws  and  neutral  rights 
of  the  power  by  whom  they  were  so  recognized,  in  such  a 
manner  as  to  endanger  her  peace,  or  impair  her  credit  and 
respectability,  as  not  faithfully  observant  of  her  neutral 
obligations.  That  the  rebels  have  thus  grossly  violated  the 
laws  and  neutral  rights  of  England,  and  exposed  her  to  just 
complaints  on  the  part  of  the.  United  States  (and  it  maybe  to 
just  claims  for  indemnity),  as  weU  as  to  discredit  in  the  eyes 
of  other  nations,  in  the  obtaining  of  these  vessels  and  their 
crews  as  above  shown,  is  evident  from  facts  not  suscep- 
tible of  denial,  and  is  conceded  by  her  Government  in  the 
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orders  given  to  arrest  them.  Upon  this  ground,  then,  the 
revocation  of  the  recognition  would  not  only  be  plainly 
justifiable,  and  give  no  reasonable  cause  of  complaint  to  the 
insurgents,  but  seems  to  be  demanded  by  a  proper  sense  of 
self-respect,  in  the  vindication  of  her  own  laws  and  of  her 
national  majesty,  and  the  maintenance  of  an  honorable  neutral 
position  toward  the  United  States. 

There  is,  however,  as  is  believed,  another  and  much  more 
grave  reason  for  the  revocation  of  this  recognition  by  Eng- 
land, which  is  demanded  alike  by  regard  for  her  honor,  her 
professions  of  loyalty  to  the  law  of  nations,  her  posture  as  at 
the  head  of  the  naval  powers  of  the  world,  and  the  false  posi- 
tion in  which  she  is  placed  in  her  relations  to  the  United 
States  by  the  crimes  of  the  insurgents. 

As  above  stated,  that  recognition  must  have  been  upon  the 
implied  condition,  that  the  rebels,  as  an  acknowledged  belli- 
gerent, would  conform  to  the  law  of  nations  as  generally 
understood,  and  as  avowed  and  acted  upon  by  England  and 
by  the  United  States.  By  one  of  those  laws,  now  almost  uni- 
versallyinsisted  upon  by  all  nations,  and  entirely  settled  by 
statute  and  judicial  decision  in  England  and  in  the  United 
States,  neutral  goods  on  board  an  enemy's  vessel  are  exempt 
from  confiscation,  and,  although  the  vessel  may  be  cod* 
demned,  the  cargo  is  to  be  restored  to  the  neutral  owner ; 
and  conversely,  although  an  enemy's  goods  on  board  of 
a  neutral  vessel  may  be  condemned  as  good  prize,  the  vessel 
is  not  liable  to  confiscation,  but  must  be  restored.* 

A  cargo,  therefore,  belonging  to  English  subjects  on  board 
of  an  American  ship  captured  by  the  rebels,  is  not  subject 
to  confiscation  as  prize  of  war ;  but  the  ownership  remains 
unchanged,  and  entitled  to  protection  in  the  same  manner  as 
if  it  were  in  a  neutral  or  English  ship,  excepting  only  the 


*  1  Kent's  Com.  pp.  128-181;  Wheaton'B  Elements  of  Interaatlonal  Law,  part  4, 
cb.  8,  H  21,  22. 
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losses  and  inconveniences  necessarily  to  be  incurred  in  taking 
the  vessel  into  port  for  adjudication;  and  any  voluntary 
appropriation  or  destruction  of  such  property  (with  the 
knowledge  that  it  is  neutral),  not  made  necessary  by  the 
capture  of  the  vessel,  or  by  the  means  proper  for  subjecting 
her  to  adjudication,  must  therefore,  upon  principle,  be  ac- 
counted piracy,  and  punishable  as  such,  in  the  same  manner 
as  if  committed  on  board  of  a  neutral  or  British  ship. 

Another  of  the  laws  of  nations,  believed  to  be  now  gener- 
ally recognized  and  acted  upon,  and  certainly  established  as 
between  England  and  the  United  States  (as  appears  by  their 
statutes  and  judicial  decisions),  is,  that  the  ownership  of 
enemy's  property  captured  at  sea  is  not  changed,  and  does 
not  vest  in  the  captor,  by  the  mere  seizure,  but  remains  in 
abeyance  until  sentence  of  condemnation,  as  lawful  prize, 
by  a  court  of  competent  jurisdiction ;  which  court,  with  a 
few  occasional  exceptions,  under  treaties  or  arrangements 
with  allies,  can  only  be  lawfully  held  in  the  country  of  the 
captors ;  —  it  being  considered  essential  to  common  security 
on  the  highway  of  nations,  that  this  shield  should  be  inter- 
posed to  protect  travellers  upon  it  from  the  unlicensed  free- 
booting,  and  miscellaneous  open  and  secret  plunder,  which 
would  otherwise  ensue  under  pretence's  of  hostile  capture, 
and  of  which  the  rebels  have  already  furnished  notorious 
examples. 

This  law  is  thus  laid  down  by  Chancellor  Kent,  for  whom 
English  lawyers  and  jurists  are  accustomed  to  profess  high 
respect :  "  But,  by  the  modem  usage  of  nations,  neither  the 
twenty-four  hours'  possession,  nor  the  bringing  of  the  prize 
infra  preaidia,  is  suiBcient  to  change  the  property  in  the  case 
of  a  maritime  capture."  "  Until  the  capture  becomes  invested 
with  the  character  of  prize  by  a  sentence  of  condemnation, 
the  right  of  property  is  in  abeyance,  or  in  a  state  of  legal 
sequestration.  M  cannot  be  alienated  or  disposed  of;  but  the 
possession  of  it  by  the  government  of  the  captor  is  a  trust  for 
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the  benefit  of  those  who  may  be  ultimately  entitled.  This 
salutary  rule,  and  one  so  necessary  to  check  irregular  conduct 
and  individual  outrage,  has  been  long  established  in  the  Eng- 
lish Admiralty ;  and  it  is  now  everywhere  recognized  as  the  law 
and  practice  of  nations"  (1  Kent's  Com.  100,  102). 

In  the  case  of  Jecker  i;.  Montgomery,  (13Howard'sBep.516,) 
the  Supreme  Court  of  the  United  States,  speaking  of  the  Act 
of  Congress  which  requires  captured  vessels  to  be  brought 
within  the  jurisdiction  of  a  prize-court  in  the  United  States, 
say :  ''  This  act  merely  enforces  the  performance  of  a  duty 
imposed  upon  the  captor  by  the  law  of  nations,  which,  in  aU 
citnlized  couniries,  secures  to  the  captured  a  trial  in  a  court  of 
competent  jurisdiction  before  he  can  finally  be  deprived  of  his 
property.''^  It  is  not  unworthy  of  remark,  that  England  was 
herself  mainly  instrumental  in  the  introduction  of  this  hu- 
mane modification  of  the  ancient  law,  which  held  that  the 
capture  vested  an  immediate  title. 

The  appropriation  or  destruction,  therefore,  of  private 
property  belonging  even  to  an  enemy,  captured  at  sea,  with- 
out previous  adjudication  and  condemnation  as  prize,  is  in 
utter  defiance  and  gross  violation  of  one  of  the  most  salutary 
and  important  of  the  laws  of  nations,  established  for  their 
mutual  security  on  their  great  highway;  and  is  a  wrong, 
which  every  civilized  nation  is  bound,  not  only  to  resent,  hui^ 
if  possiblej  to  prevent 

Now,  it  is  notorious  to  the  whole  world,  that  the  rebels  are 
carrying  on  this  parricidal  war  in  utter  and  avowed  defiance 
of  this  law ;  —  that,  having  no  ports  into  which  they  can  take 
vessels  captured  by  them  for  adjudication,  they,  after  plunder- 
ing from  their  cargoes  all  that  can  be  taken  on  board  of 
their  own  ships,  immediately  burn  or  sink  the  captured  vessels 
with  the  remainder ;  —  that  this  is  done  by  the  orders  and 
under  an  arrangement  of  the  Rebel  Government,  by  which 
it  has  agreed  to  pay  to  the  captors  one-half  part  of  the  value 
of  all  vessels  and  cargoes,  belonging  to  citizens  of  the  United 
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States,  thus  destroyed ;  —  and  that  such  destruction  has,  in 
repeated  instances,  involved- that  of  neutral  property. 

It  does,  indeed,  seem  marvellous,  that  this  gross  and  public 
defiance  of  one  of  the  most  sacred  laws  of  war  has  been  suf- 
fered to  pass  unchallenged,  and  without  protestation,  or 
attempt  at  suppression,  by  the  sel&styled  Mistress  of  the  Sea, 
whose  assumption  of  that  position  might  reasonably  seem  to 
demand  of  her  some  watch  and  ward  over  the  observance  of 
its  laws,  and  especially  of  one,  of  which  she  was  the  principal 
author.  And  this,  while  she  knows,  that  from  her  own  ports 
and  by  her  own  citizens  were  furnished  all  the  means  and 
opportunities  for  these  outrages,  and  that  they  are  perpe- 
trated principally  by  her  own  subjects,  and  often  under  her 
own  flag  ;  perpetrated,  too,  not  in  behalf  of  honest  men 
struggling  to  free  themselves  from  tyranny  or  oppression, 
but  by  rebels  seeking  the  subversion  of  the  freest  govern- 
ment the  sun  ever  shone  upon  (of  which  they  had  themselves 
almost  entire  political  control),  in  order  to  substitute  a  des- 
potism  founded  on  chattel-slavery.  Above  all,  it  is  marvel- 
lous, that,  when  a  word  from  her  of  revocation,  or  threatened 
revocation,  of  her  recognition  of  them  as  a  lawful  belligerent, 
would  instantly  suppress  these  atrocities,  or  render  their  future 
perpetration  impossible,  —  instead  of  uttering  that  word,  she 
receives  the  perpetrators  with  open  arms  into  her  ports,  with 
national  salutes  and  official  feastings,  and  with  all  the  mani- 
festations of  sympathy  with  their  cause,  and  their  brigandism, 
which  could  be  bestowed  upon  the  Bayards  and  Sidneys  in  a 
noble  warfare  for  the  dearest  of  human  rights. 

That  the  rebel  leaders  should  have  the  audacity  to  proclaim, 
and  act  upon,  such  a  system  of  warfare  (their  whole  career  in 
the  Rebellion  having  been  one  of  reckless  violation  of  all  laws, 
human  and  divine),  is  not  to  be  wondered  at ;  but  that  other 
nations  should  acquiesce  in  it,  can  only  be  accounted  for  by 
sympathy  with  them,  in  seeming  forgetfulness  that  ere  long 
the  poisoned  chalice  may  be  presented  to  their  own  lips.    In 
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future  wars  of  England  or  France,  whose  sympathies  with 
the  insurgents  render  them  conspicuous  as  apparently  justify- 
ing their  conduct,  what  right  will  they  have  to  deny,  that 
merchant  vessels  and  cargoes,  captured  at  sea  by  the  enemy, 
may  be  lawfully  burned  or  destroyed  at  sea,  without  previous 
condemnation  as  lawful  prizes,  —  after  their  acquiescence  in 
this  mode  of  war&re  (if  not  implied  approval  of  it)  by  the 
rebels  7 

But  a  still  graver  question  concerning  England's  position 
here  presents  itself.  Although  this  destruction  of  American 
ships  and  cargoes  may  not  be  accounted  such  a  violation 
of  the  law  of  nations  as  to  subject  the  perpetrators  to  punish- 
ment as  guilty  of  piracy,  it  seems,  nevertheless,  quite  clear, 
that  the  like  needless  destruction  of  British  vessels  or  ca^ 
goes,  under  pretence  of  hostility  to  the  United  States,  must 
be  so  accounted. 

That  such  destruction  has  been  perpetrated  is  univer- 
sally known.  In  several  instances,  valuable  cargoes,,  or 
parts  of  cargoes,  belonging  to  English  subjects,  have  been 
burned,  with  the  vessels  containing  them,  because  of  the  in- 
ability of  the  captors  to  remove  them  into  their  own  ships, 
and  their  determination  to  destroy  all  American  shipping 
which  should  fall  in  their  way.  A  notable  instance  is  within 
the  inmiediate  knowledge  of  the  people  of  this  city ;  being 
the  case  of  the  ship  "  Nora,"  belonging  to  Messrs.  George  B. 
Upton  and  Son,  eminent  merchants  of  Boston,  which  was 
burned  at  sea  by  the  rebel  commander  and  crew  of  tbe 
"  Alabama,"  with  a  valuable  cargo  bdonging  eaxitisivdy  to 
British  attbjectSj  and  regularly  documented  as  such,  and  about 
the  ownership  of  which  there  could  be  no  reasonable  pretence 
of  doubt.  Now,  to  regard  this  transaction  in  its  true  light, 
we  have  but  to  ask.  What  would  have  been  the  course  of  the 
British  Government,  if  the  captured  ship  had  belonged  to  a 
subject  of  the  Rebel  Government,  and  Capt.  Wilkes,  or  the 
commander  of  any  United-States  cruiser  capturing  her,  had 
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thus  burned  both  ship  and  cargo  on  the  high  seas,  for  the  sake 
of  destroying  a  rebel  ship  ?  Let  the  conduct  of  that  govern- 
ment in  the  case  of  the  "  Trent "  give  answer.  No  one  can 
doubt,  that  instantly,  upon  reception  of  the  news,  every  availa- 
ble ship-of-war  would  have  been  despatched  in  search  of  the 
"  pirate  "  (as  such  he  would  have  been  denounced);  and  fleets 
and  armies  would  have  been  instantly  sent  to  Canada  and  the 
American  coast,  ready  to  enter  upon  instant  hostilities,  unless 
ample  reparation  should  be  at  once  made  by  the  Government 
of  the  United  States,  with  a  humiliating  apology  that  should 
render  further  similar  outrage  impossible. 

But,  strange  to  say,  we  hear  nothing  of  the  sort  in  these 
instances  of  equal  wrong  to  the  subjects  of  England,  and 
equal  injury  and  insult  to  her  national  majesty.  The  English 
gazettes,  so  loud  in  denunciation  of  the  United  States  on  the 
most  trivial  occasions,  are,  so  far  as  is  known  here,  quite 
silent  about  them,  excepting,  perhaps,  in  a  passing  notice  of 
the. events  of  the  day.  No  Ministerial  or  Parliamentary  par 
triotism  or  zeal  seems  to  have  been  aroused,  as  was  the  case 
in  an  imagined,  but,  as  it  proved,  wholly  unintended,  wrong 
by  the  United  States ;  and  no  reclamation  has  been  made,  or 
apology  demanded,  or  security  required  against  future  perpe- 
tration of  similar  outrages,  so  far  as  the  American  public  is 
informed. 

How  is  all  this  to  be  accounted  for  ?  What  explanation 
can  be  given  ?  Will  it  be  suggested,  that  the  Rebel  Govern- 
ment has  compensated  the  owners  of  these  cargoes,  and  so 
quieted  their  complaints,  and  rendered  interference  on  the 
part  of  the  Government  needless,  so  far  as  money  is  con- 
cerned ?  Supposing  that  to  be  so  (though  of  this  we  have 
no  evidence),  is  this  all  of  England's  duty  in  such  a  matter  ? 
Is  the  recovery  of  money  all  that  she  owes  to  her  own  dignity 
and  self-respect,  and  all  that  she  owes  to  the  world  ?  Is  she 
to  condone  piracy  committed  upon  her  citizens  in  gross  viola- 
tion of  a  sacred  law  of  nations,  which,  if  observed,  would 
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have  prevented  it,  and  in  gross  disregard  of  her  dignity  and 
defiance  of  her  majesty  as  a  nation ;  —  or  is  she  to  suffer  it  to 
be  condoned,  that  the  pirates  may  go  unscathed,  and  unshorn 
of  their  power  to  depredate  upon  the  commerce  of  a  friendly 
nation  ?  And  will  she  still  welcome  them  to  her  ports  with 
open  arms  and  national  honors,  and  proffer  to  them  all  the 
fecilities  for  their  warfare  against  a  friend,  which  she  codd 
extend  to  ihe  most  honored  and  favored  of  allies,  engaged 
in  the  best  cause  ?  Alas  for  the  pride  and  glory  of  Old  Eng- 
land, the  land  of  our  fathers,  if  this  be  so  !  and  alas  for  the 
sanctity  and  purity  of  national  law,  if  this  be  the  manner  of 
its  observance  and  enforcement  by  the  Mistress  of  the 
Seas  I  * 

Having  thus  considered  the  power  and  opportunities  which 
England  has  of  putting  an  end  to  the  rebel  depredations  upon 
American  commerce  by  the  use  of  means  of  which  the  rebels 
could  have  no  reasonable  ground  of  complaint,  because  founded 
on  their  own  crimes  against  her  municipal  laws  and  the  law 
of  nations,  we  propose,  in  the  next  Number,  to  consider  what 
may  be  her  obligations  so  to  use  them. 


*  If  the  owners  of  the  British  cargoes  thus  destroyed  have  been  compen&tad,  is  ii 
supposed,  ont  of  the  proceeds  of  the  Confederate  loan,  it  may  excite  a  smile  to 
reflect  with  what  sic  ill  the  traitor  financiers  succeed  in  filching  money  out  of  the  pock- 
ets  of  one  class  of  her  Mfyesty^s  sjrmpathizing  subjects,  by  worthless  paper,  to  repay 
their  planderlngs  of  the  property  of  another  class. 


9  September,  1863. 
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IX. 


ENGLAND'S  OBLIGATIONS  TO  SUPPRESS  THE  DEPREDATIONS 
OF  THE  REBEL  PRIVATEERS,   AND   SHIPS   OF  WAR. 

It  having  been  thus  shown  (as  is  believed),  that  England 
has  the  right  and  the  power  to  suppress  the  depredations  of 
the  rebel  privateers,  and  ships  of  war,  upon  the  commerce 
of  the  United  States,  by  seizure  and  confiscation  of  them,  as 
subject  to  forfeiture  or  condemnation  for  violations  of  her 
Foreign  Enlistment  Act,  and  of  her  neutrality,  by  the  manner 
in  which  they  have  been  obtained,  armed,  and  manned,  and 
of  her  Shipping  Act,  by  the  abuse  of  her  flag,  and  for  their 
piracies  upon  her  own  subjects,  and  other  violations  of  the 
law  of  nations ;  —  it  having  also  been  shown,  that  she  may 
justly  revoke  her  recognition  of  the  insurgents  as  belligerents, 
because  of  such  infractions  of  those  Acts,  and  of  her  neu- 
trality in  reference  to  the  United  States,  and  the  consequent 
endangerment  of  her  peaceful  relations  with  that  power; 
because  of  their  constant,  defiant  violation  of  one  of  the  most 
important  of  the  laws  of  nations,  of  which  England  herself 
was  the  chief  author ;  and  because  of  their  repeated  piracies 
upon  her  own  subjects,  against  which  that  law  was  intended 
as  a  protection,  and  which,  if  observed,  it  would  effectually 
prevent ;  —  and  it  having  been  shown,  moreover,  that  by  this 
revocation  the  rebels  would  be  deprived  of  their  chief,  if  not 
of  all  their  essential,  resources  for  naval  warfare,  and  of  im- 
munity of  the  crews  of  their  vessels  from  punishment  under 

10 
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the  statutes  of  the  United  States  and  the  law  of  nations,  —  it 
remains  now  to  inquire,  What  are  her  obligations  to  exercise 
these  powers? 

It  is  indeed  very  strenuously  maintained  by  recent  writers 
in  England,  in  their  zeal  to  vindicate  her  conduct  and  reputa- 
tion  in  this  war,  that  any  violations  of  neutrality  are  oflFences 
only  against  the  neutral,  of  which  the  belligerent  against 
whom  they  are  committed  has  no  right  of  complaint;  and 
that  the  Foreign  Enlistment  Act  is  a  purely  municipal  regu- 
lation, with  the  infringement  of  which  such  belligerent  has 
no  concern,  and  the  enforcement  of  which  he  has  no  right  to 
require.  And  such,  at  one  period,  seemed  to  be  the  doctrine 
of  the  immediate  Government  of  England,  as  avowed  in  Par- 
liament and  by  the  English  press. 

It  is  undoubtedly  true,  that  the  violation  of  the  neutrality 
of  a  nation  is  an  offence  against  her  alone,  and  that  the  in- 
jured belligerent  has  no  cause  of  complaint  merely  hecau» 
such  a  violation  has  taken  plaoe :  for  he  clearly  has  none 
against  his  enemy,  who,  as  to  him^  may  rightfully  attack  him 
wherever  he  may  be  reached ;  nor  any  against  the  neuind  nar 
tion  merely  because  her  rights  have  been  violated,  for  that 
may  be  entirely  without  her  fault  or  her  ability  to  prevent  it. 
And  it  is  equally  true,  that  Foreign  Enlistment  Acts  are  merely 
municipal  regulations,  made  for  the  purpose  of  enabling 
nations  having  them  to  prevent  or  to  punish  violations  of  their 
own  neutrality  only ;  mere  instruments  or  means  of  preserv- 
ing it,  which  foreign  nations  cannot  take  in  hand  for  their 
own  protection,  and  of  violations  of  the  provisions  of  which, 
merely  as  such^  they  have  no  right  to  complain. 

But,  notwithstanding  all  the  learning  and  ability  employed 
in  maintaining  these  theses,  they  are,  for  the  most  part,  mere 
abstractions  in  the  practical  application  of  the  rules  of  duty 
to  the  faithful  observance  of  neutral  obligations. 

A  neutral  nation  has  not  only  rights  which  may  be  violated 
by  belligerents,  and  the  violation  of  which  is  to  her  as  a  mere 
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personal  wrong,  but  she  is  also  under  obligations  towards 
each  of  the  belligerents,  which  it  is  her  duty  to  fulfil. 

The  preservation  of  strict  and  impartial  neutrality  is  a 
fundamental  duty  universally  acknowledged ;  and  no  one, 
it  is  presumed,  will  deny  that  it  forbids  the  neutral  to  permit 
or  suffer  military  or  naval  expeditions  or  armaments  to  be 
fitted  out  from  its  territory  by  its  own  subjects,  or  by  one 
belligerent  to  be  used  against  the  other,  or  any  other  viola- 
tion of  its  neutrality  by  which  either  of  them  may  be  injured, 
and  which  it  can  reasonably  prevent.  Such  permission  or 
sufferance  is  virtual  connivance  with  the  enemy,  and  converts 
the  professing  neutral  into  his  ally,  whom  the  offended  bellige- 
rent may  justly  treat  as  such. 

Every  duty  involves  the  obligation  to  use  all  reasonable 
means,  within  the  power  of  the  obliged,  to  perform  it ;  and  in 
so  far,  therefore,  as  the  possession  of  one  of  these  Foreign 
Enlistment  Acts  gives  to  the  neutral  nation  the  means  of  pre- 
serving a  faithful  neutrality,  just  so  &r  she  is  bound  to  use 
them ;  and  a  voluntary  omission  to  do  so  is  a  neglect  of,  or 
departure  from,  that  duty,  and  a  corresponding  failure  to  ob- 
serve her  neutral  obligations ;  and,  although  the  belligerent, 
injured  by  such  omission,  may  not  have  any  cause  to  complain 
of  the  violation  of  the  Act  as  an  offence  against  himself,  he  may 
reasonably  and  justly  complain  that  the  permiaaion  to  violate  it, 
implied  by  such  failure  to  enforce  it,  was  a  departure  from 
the  observance  of  the  obligations  of  the  neutral,  which  he  had 
a  right  to  require. 

It  is  obvious  that  the  duty  to  preserve  a  faithful  neutrality 
must  be  exactly  commensurate  with  the  ability  to  do  so; 
that  a  weak  nation  may  be  excusable  for  not  preventing 
or  not  punishing  breaches  of  it,  when  the  failure  to .  do  so 
by  a  stronger  one,  with  greater  facilities,  would  be  highly 
censurable,  and  would  constitute  just  cause  of  complaint,  and 
even  of  war,  on  the  part  of  the  belligerent  injured.  It  is 
equally  clear,  that  these  means  of  observing  a  faithful  neu- 
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trality  must  be  correspondent  also  with  the  civilization,  the 
military  and  naval  power,  and  the  resources  in  jurisprudence, 
of  the  neutral  nation,  and  that  these  are  to  be  accounted  among 
her  facilities  for  the  fulfilment  of  this  duty ;  and,  further,  that 
she  would  be  criminally  neglectful  of  such  duty  in  not  provid- 
ing the  reasonable  means  which  they  place  within  her  reach ; 
and,  finally,  that  some  such  municipal  regulations  are  essential, 
if  not  the  only,  means  for  the  protection  of  the  rights  of  the  neu- 
tral nation  from  secret  or  open  violation,  and  for  enabling  her 
faithfully  to  fulfil  her  obligations  to  other  nations  at  war. 
What  defence  would  it  be  to  England,  France,  or  the  United 
States,  if  charged  with  a  breach  of  neutral  obligations,  or  the 
sufferance  of  violations  of  the  nation's  neutrality  by  a  bellige- 
rent, to  plead  that  she  had  no  code  of  laws  adequate  to  her 
own  protection,  or  to  enable  her  to  prevent  such  violations 
by  other  nations  upon  her  own  territories? 

It  seems  clear,  therefore,  upon  principle,  that  the  United 
States  have  a  just  right  to  require  that  England  should  avail 
herself  of  her  Foreign  Enlistment  Act  to  prevent  acts  of 
hostility  prohibited  by  the  law  of  nations  from  being  com- 
mitted within  her  dominions  against  the  United  States ;  and 
that  a  failure  so  to  apply  it  should  constitute  reasonable 
cause  of  complaint,  and  might,  if  carried  to  a  certain  extent, 
and  under  some  circumstances,  justify  claims  for  indemnity, 
or  a  declaration  of  war. 

This  conclusion  is  equally  clear  upon  recurrence  to  the 
history  of  the  Foreign  Enlistment  Acts  of  England  and 
the  United  States,  and  of  the  principles  upon  which  they 
were  professedly  founded.  As  before  shown,  the  Act  of  the 
United  States  was  passed  at  a  time  when  they  stood  in  a 
position  requiring  the  most  faithful  observance  of  neutral 
obligations  towards  France  and  England,  then  at  war ;  and  this 
was  done  upon  the  application  of  the  English  Oovemmenty  as  a 
means  of  enabling  that  of  the  United  States  effectually  to  fulJH 
them.    It  had  its  origin^  therefore,  confessedly  and  eminently, 
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in  an  acknowledged  obligation  on  the  part  of  a  neutral  to  other 
nationSj  as  a  means  of  preserving  an  impartial  neutrality, 
and  was  applied  in  constant  and  strict  conformity  with  such 
obligation.  It  was  afterwards  amended,  and  adopted  by 
England  ahnost  without  change,  thus  implying  a  coincidence 
of  opinion  and  intention  as  to  its  meaning  and  purposes ;  and 
England,  at  a  period  long  subsequent  to  her  adoption  of  it, 
claimed  of  the  United  States  its  application  for  her  protec- 
tion, and  the  claim  was  allowed.  If  ever,  therefore,  a  fair 
claim  could  exist  in  behalf  of  one  government  upon  another 
for  the  interposition  of  such  a  means  of  defence  against 
violations  of  its  neutrality,  the  United  States  has  that  claim 
on  England;  and  more  emphatically  may  it  be  demanded 
when  they  seek  it,  not  against  a  foreign  enemy  in  an  ordinary 
warfare,  but  against  traitors  and  rebels,  seeking  the  over- 
throw of  their  Government  for  the  establishment  and  per- 
petuation of  the  most  accursed  institution  that  ever  afflicted 
or  degraded  a  civilized  people. 

Another  and  very  strong  claim  which  the  Government  of 
the  United  States  has  upon  that  of  England  for  the  inter- 
position of  the  law  in  the  present  case,  is  that  these  violations 
of  her  neutrality,  productive  of  such  extensive  and  serious 
injuries,  are  not  perpetrated  so  much  by  the  enemy  within 
her  borders  as  by  her  own  people.  For,  however  it  might  be 
urged  that  offences  committed  against  the  rights  of  a  neutral 
by  either  of  the  belligerents  are  wrongs  against  the  neutral 
only,  of  the  sufferance  of  which  the  other  belligerent  has  no 
lawful  cause  of  complaint,  no  such  defence  can  be  taken 
where  the  offences  are  substantially  perpetrated  by  the  sub- 
jects of  the  neutral  power ;  and  so,  if  permitted  or  connived 
at  when  means  of  prevention  exist,  become  her  own,  and  for 
them  she  is  justly  accountable ;  and  no  case,  it  is  thought,  can 
be  imagined,  in  which  a  stronger  claim,  founded  on  this 
ground,  could  be  made,  than  one  by  the  United  States  against 
England. 
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Upon  these  principles  and  historic  fitcts,  it  seems  clear 
that  England  is  under  solemn  national  obligations  to  enforce 
her  Foreign  Enlistment  Act  for  the  protection  of  the  com- 
merce of  the  United  States  from  the  depredations  of  rebel 
privateers,  and  ships  of  war,  that  are  now  in  process  of  con- 
struction within  her  territories,  or  are  roaming  the  seas. 
Nor  is  there  wanting  striking  proof  of  her  own  recognition 
of  these  obligations  in  past  times,  when  her  own  interests 
prompted  it,  or  her  sense  of  duty  was  unimpaired  bj  jealousy 
or  ill-wilL  A  notable  proof  of  the  holy  horror  and  indigna^ 
tion  with  which,  in  the  war  of  Independence  between  her 
and  the  United  States  (her  revolting  colonies,  or  re6eb,  as 
she  termed  them),  she  contemplated  the  supplies  of  arms  and 
ammunition,  and  the  fitting-out  of  privateers,  and  vessels  of 
war,  in  French  ports,  to  aid  her  rebellious  subjects,  —  cor- 
responding with  singular  exactness  with  the  aid  Airnished  in 
England  to  the  insurgents  in  this  war,  —  may  be  seen  by 
perusal  of  the  ''  M^moire  Justificatif,"  setting  forth  the  justi- 
fying causes  for  war  against  France  (in  the  22d  vol.  of  the 
British  <'  Annual  Register "  for  1799,  p.  404).  MuUdis  mur 
tandiSf  it  might  serve  with  equal  propriety  as  grounds  for 
a  declaration  of  war  by  the  United  States  against  England  at 
the  present  moment. 

The  most  impressive  proof,  however,  and  a  truly  honorable 
one,  of  England's  recognition  of  this  duty,  took  place  under 
the  Duke  of  Wellington's  administration,  in  1828  or  1829,  in 
the  celebrated  case  of  the  Portuguese  expedition  to  Terceira. 
In  the  contest  betY^een  Donna  Maria,  as  Queen  of  Portugal 
(so  recognized  by  Great  Britain  and  the  principal  powers  of 
Europe),  and  the  usurper  Don  Miguel,  a  large  number  of  her 
subjects  embarked  in  vessels  from  Plymouth,  ostensibly 
bound  for  Brazil,  but  in  reality  for  the  Island  of  Terceira, 
which  had  remained  faithful  to  her ;  and,  it  being  suspected 
by  the  English  Government  that  they  were  bent  upon  a  mill- 
tary  expedition  to  that  island,  it  despatched  a  naval  force  to 
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intercept  them,  and  prevent  their  landing ;  and  this  was  done 
by  force  of  arms,  the  shedding  of  blood,  and  the  taking  of 
life.  The  English  fleet  not  only  fired  npon  the  transports, 
killing  at  least  one  man,  but  seized  them,  and  carried  them  to 
a  great  distance  at  sea,  and  then  returned  to  stand  guard 
over  the  island,  and  prevent  the  landing  of  the  men.  The 
ground  taken  by  the  administration  was,  ^'  that,  the  expedi- 
tion having  fravderMy  evaded  the  Engliah  juriadidiony  and 
started  from  England  in  violation  of  the  Enlietment  Acty  the 
English  Oovemment  was  entitled  to  pwreue  and  seize  the  ships 
beyond  her  jurisdiction"  It  is  true,  great  opposition  was 
made  in  Parliament  to  the  legality  and  propriety  of  the  pro- 
cedure ;  but  the  Government  was  honorably  sustained,  and 
it  stands  a  proud  record  of  England's  sense  of  her  duty  as  a 
neutral.  But  the  Government  of  England  was  then  in  the 
hands  of  a  great  man,  who  knew  how  to  assert  and  defend 
her  honor,  in  diplomacy  and  in  the  performance  of  her  neu- 
tral duties,  as  well  as  on  the  field  of  battle. 

Upon  the  principles  of  that  decree,  it  is  England's  duty 
now  to  send  out  and  seize  these  destroyers,  burning  and 
plundering  in  violation  not  only  of  her  own  laws,  but  of  the 
law  of  nations ;  instead  of  which,  she  receives  them  with 
open  arms  of  friendly  hospitality  into  her  ports.  How 
strikingly  dependent  upon  the  character  of  an  individual 
Minister  is  the  honor,  and  sometimes  even  the  destiny,  of  a 
nation  I 

The  Supreme  Court  of  the  United  States  recognizes  this 
doctrine  as  well  settled  in  the  courts  of  this  country.  In 
the  case  of  the  "  Marianna  Flora  "  (1  Wheaton's  Rep.  p.  1),  the 
Court  says,  **  that  American  ships  ofiending  against  our  laws, 
and  foreign  shipsj  in  like  manner,  offending  within  our  Juris- 
diction,  may  afterwards  be  pursued  and  seized  upon  the  ocean, 
and  rightfully  brought  into  our  courts  for  adjudication,^^  —  a 
doctrine  obviously  essential  to  the  vindication  of  national 
sovereignty  and  the  protection  of  those  against  whom  such 
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offences  were  intended,  and  one  which  England  will  not  be 
slow  to.  respect  when  a  returning  sense  of  duty,  or  of  national 
honor,  shall  prevail  in  her  national  councils. 

It  is  gratifying  to  perceive,  that  the  principle  that  a  bel- 
ligerent, injured  by  violations  of  neutral  territory  or  rights, 
may  rightfully  expect  that  the  neutral  government  will  en- 
force its  laws  for  their  prevention  (of  late  so  vehemently 
denied  in  England),  has  been  already,  in  some  measure, 
admitted  by  the  British  Ministry,  as  appears  by  the  speech 
in  Parliament  by  Lord  Palmerston,  before  mentioned.  And 
it  may  be  hoped,  that,  when  the  subject  of  the  gross  viola- 
tions of  her  neutrality,  which  have  been  committed  within 
her  jurisdiction  in  this  war,  come  to  be  more  generally 
known  and  understood,  a  popular  sense  of  justice  and 
self-respect  will  demand  that  the  principle  shall  be  ap- 
plied. 

It  may  be,  however,  that  the  right  to  seize  and  confiscate 
the  rebel  ships,  under  the  Erdistment  Ad,  may  be  barred  as  to 
those  which  have  been  twelve  months  at  sea,  under  the  limi- 
tation in  the  tenth  section,  if  that  shall  be  adjudged  to  apply 
to  an  information  against  the  vessel  as  well  as  to  an  action  or 
suit  for  penalties  against  persons  guilty  of  violating  its  pro- 
visions. 

But  a  revocation  by  England  of  her  recognition  of  the 
rebels  as  a  belligerent  power  —  demanded,  as  it  seems  to  be, 
in  vindication  of  her  own  laws  and  of  the  law  of  nations, 
which  they  have  so  flagrantly  and  defiantly  outraged,  and  in 
vindication  of  her  national  sovereignty  against  the  piracies 
committed  upon  her  own  subjects  (which  must  continne  to 
be  committed  so  long  as  their  career  at  sea  remains  un- 
checked) —  would  be  the  most  effectual  means  of  suppressing 
these  depredations.  And  surely  a  people  have  little  right  to 
require  to  be  acknowledged  as  belligerents  at  sea,  who  have 
no  means  of  rendering  the  taking  of  property  by  them  there 
lawful,  under  the  subsequent  proceedings  made  essential  to 
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that  end  by  the  laws  of  nations,  but  can  only  carry  on 
marine  warfare  in  open  and  avowed  and  necessary  violation 
of  them. 

This  recognition  was  in  itself  a  signal  departure  from  a  jnst 
nentrality,  as  being  inconsistent  with  the  strict  impartiality 
which  that  demands.  For  it  gave  to  the  rebels  what  they 
had  not  before,  —  a  national  status^  —  to  which  they  had  not 
become  entitled  by  lapse  of  time,  or  by  any  public  proof  of 
reasonable  ability  to  maintain  themselves ;  and  more  especially 
it  gave  to  British  subjects  the  privilege  of  enlisting  in  their 
service  ai^d  supplying  their  needs,  with  immunity  from  the 
liability  of  being  accounted  pirates  by  the  Government  of  the 
United  States  (as  they  otherwise  might  have  been  under  her 
statutes  and  with  her  rights  against  rebels  in  arms),  the  fear 
of  which  would  have  probably  prevented  the  disposition  of 
Englishmen  to  enlist  in  rebel  privateers ;  while,  at  the  same 
time,  it  substantially  took  from  the  United  States  the  power 
to  enforce  those  statutes  even  against  American  citizens. 

And  followed,  as  this  recognition  immediately  was,  by 
its  natural  fruits,  in  the  extensive  embarkation  of  British 
capital  and  British  seamen  in  privateering  enterprises  against 
the  commerce  of  the  United  States,  —  and  considering  the 
manner  in  which  these  have  been  tolerated,  if  not  encouraged, 
by  both  the  ministry  and  the  people, — it  requires  no  small 
stretch  of  charity  to  believe  that  it  was  not  dictated  by 
friendly  yearnings,  at  least,  towards  the  rebel  cause.  But, 
whatever  the  motives  that  led  to  it,  a  swift  retribution  fol* 
lowed ;  for  it  proved  to  be  the  means  of  preventing  the  acces- 
sion of  the  United  States  to  the  Convention  of  Paris,  of  1856, 
by  which  privateering  was  proposed  to  be  abolished :  and  so 
England  lost  the  opportunity  of  taking  from  the  United  States 
their  present  most  formidable,  weapon  in  naval  war,  and  of 
preventing  the  ruinous  consequences  to  her  commerce,  to 
which,  in  case  of  war  with  the  United  States,  she  would 
always  be  exposed.    In  view  of  the  necessities  to  which  the 

11 
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United  States  may  be  driven  in  the  maintenance  of  their 
national  life,  many,  if  not  most,  of  her  citizens  will  regard  the 
escape  from  this  surrender  of  so  formidable  a  weapon  for  self- 
defence  as  at  least  a  very  fortunate,  if  not  Providential, 
event. 

Nor  is  it  to  be  forgotten  among  the  unhappy  peculiarities 
of  the  position  in  which  England  has  placed  herself  by  her  nn- 
friendly,  not  to  say  hostile,  disposition  towards  the  United 
States  in  this  struggle,  that  it  is  owing  solely  to  her  interpo- 
sition of  an  obstacle  in  the  way,  that  they  have  not  become  a 
party  to  the  convention.  When  this  proposal  for  the  abolish- 
ment of  privateering  was  first  made,  the  United  States  readily 
acceded  to  it,  upon  condition  that  the  right  to  capture  private 
property  on  the  sea  by  public  ships  of  war  should  also  be 
prohibited  ;  thus  extending  to  property  at  sea  the  same 
exemption  from  plunder,  which  is  generally  allowed,  by  mo- 
dem civilization,  to  property  on  land.  But  England,  having 
a  vastly  greater  number  of  public  ships  of  war  than  any  other 
nation,  and  unwiUing  to  surrender  this  advantage  (though 
founded  on  a  species  of  warfare  which  will  soon  be  abohshed, 
as  little  better  than  piracy,  when  she  shall  have  one  or  more 
rivals  on  the  ocean),  refused  the  amendment. 

Soon  after  the  Rebellion  broke  out,  however,  the  Gk)vem- 
ment  of  the  United  States  renewed  negotiations  with  Eng- 
land and  France  upon  the  subject,  and  finally  instructed  Mr. 
Adams  to  signify  its  willingness  to  become  a  party  to  the 
convention  ;  whereupon  Earl  Russell  required,  as  a  condition 
of  England's  consent,  the  interpolation  of  a  clause,  to  the 
effect  that  '^  her  Majesty  did  not  intend  thereby  to  undertake 
any  engagement  which  should  have  any  bearing,  direct  or 
indirect,  on  the  internal  differences  now  prevailing  in  the 
United  States  " ;  —  a  reservation  to  which  it  is  obvious  that 
the  Government  of  the  United  States  could  not  assent  with 
any  degree  of  self-respect,  or  in  consistency  with  its  po- 
sition in  reference  to  the  traitors  waging  war  upon  it 
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The  reason  assigned  appears  to  be,  that,  England  having 
recognized  the  rebels  as  a  belligerent  power;  an  embarass- 
ment  might  arise  from  any  snpposed  obligation  on  her  part, 
growing  out  of  the  convention,  in  reference  to  her  treatment 
of  the  rebel  privateersmen,  if  required  by  the  United  States 
to  consider  them  as  within  its  operation. 

It  is  not  quite  clear  how  England,  by  the  mere  recognition 
of  the  insnrgents  as  belligerents,  had  imposed  upon  herself 
the  obligation  to  forego  the  making  of  advantageous  treaties 
with  other  nations  upon  the  most  important  subjects  of 
national  intercourse  and  law.  It  would  seem  reasonable  to 
infer,  that  any  rights  under  such  recognition  must  be  contin- 
gent, so  far  as  they  might  be  affected  by  subsequent  treaties 
or  negotiations  with  other  nations  not  designed  to  impair 
them ;  or,  at  the  least,  that  such  recognition,  being  a  mere 
act  of  grace,  revocable  for  good  cause,  if  not  at  pleasure, 
might  be  so  far  modified  as  to  meet  'the  difficulty,  by  requir- 
ing the  rebels  (who  are  notoriously  carrying  on  this  species 
of  warfare  in  atrocious  violation  of  the  law  of  nations,  not 
unmingled  with  piracy  upon  her  own  citizens,)  to  acquiesce 
in  an  arrangement  to  which  she  and  the  other  principal 
nations  of  the  earth  had  become  parties,  as  one  demanded  by 
humanity  and  the  civilization  of  the  age,  —  or  else  to  lose  the 
benefit  of  the  recognition  altogether. 

Under  ordinary  circumstances,  candor  might  require  us 
to  suppose,  that  the  preservation  of  good  faith  with  the  insur- 
gents was  the  only  motive  of  the  English  ministry  for  this 
procedure ;  but,  in  view  of  the  uniformly  hostile  disposition 
evinced  towards  the  United  States  in  this  struggle,  and  the 
very  great,  not  to  say  essential,  importance  to  the  rebels  of 
retaining  this  means  of  warfare,  it  may,  without  any  wide 
departure  from  charitable  construction,  be  considered  doubt- 
ful, whether  the  procedure  may  not  have  been  quite  as  much 
prompted  by  the  conviction,  that  the  dissolution  of  our  Gov- 
ernment, and  consequent  destruction  of  our  naval  power,  was 
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SO  close  at  hand  as  to  render  its  diminution  in  this  way  a  mat- 
ter of  little  importance,  or  by  unwillingness  to  deprive  the 
rebels  of  so  formidable  an  engine  of  war  as  their  English 
privateers  constituted,  or  by  a  combination  of  both  in- 
fluences. 

But,  whatever  may  have  been  the  motive,  there  must  now 
be  added  to  the  other  lamentable  instances  of  false  position  in 
which  England  now  stands,  that  of  having  prevented  the  cod- 
summation  of  one  of  the  most  beneficent  arrangements  ever 
proposed  to  the  nations  of  the  earth  for  the  amelioration  of 
the  horrors  of  war,  by  shutting  the  door  to  it  in  the  face  of 
one  of  the  chief  among  them  in  point  of  commercial  and  naval 
power,  —  and  of  doing  this,  or  being  compelled  to  do  it,  in 
order  not  to  impair  the  privileges  of  a  set  of  rebel  despera- 
does,  who,  having  no  ports  of  their  own,  but  making  hers 
their  base  of  supply  and  operation,  are  roaming  the  seas  for 
the  destruction  of  the  commerce  of  a  friendly  nation ;  while, 
at  the  same  time,  she  loses  the  opportunity  of  permanently 
securing  herself  from  the  most  dangerous  species  of  warfare 
to  which  she  may  ever  be  exposed. 

14  September,  1863. 
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X. 


THE  "ALEXANDRA."       CONSTRUCTION  OP  THE   FOREIGN 

ENLISTMENT  ACT. 

The  discussion  has  hitherto  been  confined  to  the  cases  of 
rebel  ships  of  war,  and  privateers,  which  have  been  built, 
armed,  and  equipped  in  English  ports,  or  under  the  jurisdic- 
tion of  the  English  flag,  and  are  now  upon  the  seas,  and 
which  fall  under  the  application  of  various  principles  of  the 
law  of  nations,  as  well  as  of  the  Foreign  Enlistment  Act. 
There  remain  to  be  considered  those  of  vessels  of  war  built 
in  English  ports  on  contract  with  the  rebels,  or  knowingly 
for  their  service,  but  not  finished  nor  armed  and  equipped  for 
the  commission  of  immediate  hostilities ;  which  cases  are  to 
be  examined  in  reference  to  the  applicability  to  them  of  that 
statute. 

These  cases  are  of  peculiar  interest,  as  involving  the  ques- 
tion of  the  power  and  correspondent  obligation  of  the  British 
Government  to  interfere  with  the  fitting-out  of  ships  of  war 
in  season  effectually  to  prevent  their  completion ;  it  being 
obvious,  that  if  no  such  right  of  interposition  exist  until  they 
shall  have  been  fully  armed  and  equipped,  ready  to  sail  at  the 
first  opportunity  for  slipping  out  of  harbor,  the  law  must 
prove  little  better  than  a  dead  letter,  as  such  seeming  com- 
pletion or  departure  would  never  take  place  until  after  their 
escape,  or  until  the  moment  when  escape  would  be  certain. 

The  case  of  the  "  Alexandra,"  now  on  trial,  and  those  of 
the  Turreted  Bams  in  process  of  completion,  are  of  this  de- 
scription. 
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That  of  the ''  Alexandra  "  is  simply  the  case  of  a  ship  of  war, 
launched,  and  quite  or  nearly  prepared  to  receive  her  arma- 
ment, under  contract  with  the  rebels,  or  persons  acting  in  their 
behalf,  and  for  their  service  in  hostilities  against  the  United 
States  (the  contractors  knowing  of  such  intended  use),  and 
seized,  upon  an  information  under  the  seventh  section  of  the 
Foreign  Enlistment  Act,  before  she  was  entirely  equipped,  or 
had  any  arms  on  board. 

No  one,  reading  the  evidence,  could  doubt  that  the  parties 
engaged  in  her  construction  and  completion  intended  her,  or 
were  so  engaged  with  the  knowledge  that  she  was  intended, 
for  the  rebel  service.    The  Lord  Chief  Baron,  in  his  summing- 
up  (if  correctly  reported  in  the  "  London  Times  "  of  June  25), 
placed  the  case  upon  the  question, ''  whether,  not  being  armed, 
the  preparation  of  the  vessel  in  tis  then  condition  was  a  viola- 
tion  of  the  Foreign  Enlistment  Act ; "  "  whether,  under  the 
seventh  section  of  the  act  of  Parliament,  the  vessel,  as  then 
prepared  at  the  time  of  seizure,  was  liable  to  seizure."    He 
stated  the  law  to  be,  that  a  neutral  power  may  lawfully  supply 
either  belligerent  with  arms  and  munitions  of  war ;  and  that, 
in  his  opinion,  it  may  with  equal  right  supply  them  with  ships 
also  ;  that ''  the  object  of  the  statute  was,  that  British  ports 
should  not  be  made  the  ground  of  hostile  movements  between 
the  vessels  of  two  belligerent  powers,  which  might  be  JUted 
out,  furnished,  and  armed  in  those  ports"   And  after  statiog, 
that,  "  if  the  '  Alabama '  sailed  away  from  Liverpool  without 
any  arms  at  all,  as  a  mere  ship  in  ballast,  and  her  armament  was 
put  on  board' at  Terceira,"  then,  in  his  opinion,  "  the  Foreign 
Enlistment  Act  was  not  violated  at  all,"  he  closed  by  saying, 
'^  If  you  think  that  the  object  was  to  furnish,^  out,  eqmp,and 
arm  that  vessel  at  Liverpool,  that  is  a  different  matter ;  but  if 
you  think  the  object  really  was  to  build  a  ship  in  obedience 
to  an  order  in  compliance  with  a  contract,  leaving  those  who 
bought  it  to  make  what  use  they  thought  fit  of  it,  then  it 
appears  to  me  that  the   Foreign  Enlistment  Act  has  not 
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been  broken."  It  is  clear,  thereforei  that  his  Lordship  at- 
tached no  importance  to  the  intention  of  the  parties  engaged 
in  building  or  preparing  the  vessel,  although  snch  intention 
might  be  to  build  or  eqnip  and  arm  a  vessel  of  war  for  the 
service  of  the  rebels,  and  on  contract  with  them,  provided  that 
such  intention  did  not  extend  to  the  JUting-(mt  and  equip- 
ping  of  her  in  a  British  port.  The  Attomey-Oeneral  seems 
to  have  endeavored  to  bring  his  Lordship's  mind  to  the  point 
upcm  which  he  apparently  rested  his  case;  namely,  ^'that 
if  the  ship  was  buiU  with  the  intention  thai  it  should  enter  the 
service  of  another  power ^  at  war  with  a  power  with  which 
England  was  at  peace,  that  wonld  be  an  offence  against 
the  statute."  But  his  Lordship,  as  reported,  seemed  un* 
willing  to  recognize  the  distinction  between  such  a  propo- 
sition and  that  involved  in  a  question  put  to  him  by  the 
Attomey-Oeneral,  "  Whether  it  would  be  unlawful  for  a  ship- 
builder to  build  a  ship  capable  of  being  turned  to  warlike 
purposes,  with  the  view  of  offering  it  for  sale  to  the  bellige- 
rent," though  it  is  obviously  a  very  different  one ;  and  he 
must  be  understood  as  having,  impliedly  at  least,  overruled 
the  point  so  taken. 

From  the  seeming  want  of  precision  in  the  statements  of 
the  points  made  by  the  counsel,  and  taken  or  commented 
upon  by  the  Court,  it  must  be  inferred  that  the  case  is  very 
imperfectly  reported.  But,  according  to  this  report,  the 
&ct8  may  be  assumed  to  be,  that  the  persons  who  were 
engaged  in  the  building  and  preparing  of  this  vessel  acted 
under  a  contract  with  the  rebels  for  the  building  and  equip- 
ping of  a  ship  of  war,  knowing  her  to  be  intended  for  their 
service  in  hostilities  against  the  United  States ;  and  the 
doctrine  of  the  Court  to  be,  that  such  building  and  equipping 
constitute  no  offence  under  the  Foreign  Enlistment  Act,  un- 
less the  ship  be  completed  and  armed  at  the  time  of  seizure,  or 
intended  to  be  completed  and  armed  and  made  ready  for  immedi- 
ate hostilities  within  a  British  port.    It  does  not  appear  clearly, 
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whether  the  Court  would  hold  even  Buch  intention  sufficient, 
unless  the  vessel,  at  the  time  of  seizure,  were  actually  armed 
and  equipped  for  sea.    But  it  is  of  little  importance  how  this 
may  be,  as  either  construction  of  the  statute  would  render  it 
substantially  nugatory :  it  being  evident,  that,  if  she  must  be 
armed  and  equipped  for  immediate  hostilities  before  she  can 
be  seized,  she  can  always  escape  before  such  entire  comfde- 
tion,  or  inimediately  after  it,  under  cover  of  night,  or  of  a 
picnic  pretence,  or  other  artifice,  which  it  would  be  easy  to 
contrive,  and  at  which  willing  officials,  from  crown-lawyers 
down  to  tide-waiters,  under  a  Government  sympathizing  with 
the  belligerents  to  be  served  by  such  escape,  would  be  ready 
to  wink ;  or  that  such  prospective  intention,  so  minute  and 
reaching  so  fer,  would  rarely,  if  ever,  be  susceptible  of  proo^ 
even  if  existing  in  the  minds  of  any  of  the  persons  engaged 
in  her  construction  or  equipment,  while  all  of  them  might  be, 
and  in  all  probability  would  be,  kept  in  ignorance  of  any  such 
design  in  the  minds  of  their  employers.     Nor  is  this  all ;  fori 
if  this  doctrine  be  maintainable  in  the  latitude  stated  by  the 
Court,  it  would  only  be  needful  that  the  ship,  entirely  fitted 
for  sea  in  all  but  her  armament  and  fighting  crew,  should 
proceed  to  any  point  at  sea  three  miles  and  a  furlong  distant 
from  any  port  on  the  English  coast,  there  to  receive  them 
from  another  vessel  under  the  English  flag,  and  then  to  (xm- 
mence  her  cruise,  free  from  all  violation  of  the  Act,  or  liability 
under  it.    How  far  this  would  differ  in  substance  from  sailing 
immediately  from  such  port,  thus  fully  armed  and  equipped, 
upon  her  cruise,  every  man  of  common  sense  can  judge.    Well 
might  the  rebels  exclaim,  as  they  did  in  one  of  their  leading 
papers  in  Richmond,  in  view  of  such  a  judgment  as  this, 
*'  The  advarUagea  to  ua  which  an  affirmation  of  this  '  Alexan- 
dra' case  will  afford  cannot  be  overestimated.     If  they  are 
promptly  availed  of  by  our  naval  authorities,  we  will  be  in  a 
position  not  only  to  give  a  deathrblow  to  the  commerce  of  our 
enemy f  but  to  strike  at  some  of  his  Northern  cities,"  &c. 
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'^  Vessels  of  the  ^  Warrior '  class  would  promptly  raise  the 
blockade  of  owr ports;  and  would  even  confer,  in  this  respect, 
advantages  which  would  soon  repay  the  cost  of  their  construc- 
tion.'' The  extreme  results,  promised  in  the  usual  style  of 
rebel  braggadocio,  would  not  be  realized ;  but  it  is  not  ven- 
turing too  much  to  say,  that  under  a  confirmation  of  this 
decision,  carried  to  its  lull  extent,  a  powerful  English  navy 
might  soon  be  at  sea,  in  the  service  of  the  rd)el8,  and  rendering 
war  by  the  United  States  against  England,  in  self<lefence,  as 
necessary  as  if  it  were  sailing  under  her  own  flag. 

It  is  confidently  believed,  that  the  construction  thus  put 
upon  the  act  by  the  Court  is  in  direct  opposition  to  its  plain 
terms,  and  to  the  design  of  its  authors,  if  their  purpose  was  the 
protection  of  England's  neutral  rights  and  the  observance  of 
her  neutral  obligations,  and  not  merely  an  unworthy  pre- 
tence. 

The  terms  of  the  statute  are  these :  ''  If  any  person  within 
any  part  of  the  kingdom,  Ac,  &c.,  shall  equip,  furnish,  Jit  out, 
or  arm ;  or  attempt  or  endeavor  so  to  do ;  or  procure  to  be 
equipped,  Ac,  &c. ;  or  shall  knowingly  aid,  assist,  or  be  con- 
cerned in  the  equipping,  &c.,  Ac,  with  intent  or  in  order 
that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  power  as  a  transport  or,  storeship,  or  wUh  intent  to 
cruise  or  commit  hostilities  against  another  foreign  power,  with 
whom  her  Majesty  shall  not  then  be  at  war,  —  every  such 
person  shall  be  deemed  guilty  of  a  misdemeanor,  Ac,  Ac. ; 
and  every  such  ship  or  vessel  shall  be  forfeUedJ^ 

One  of  the  principal  positions  taken  in  the  argument  of  the 
case,  and  upon  which  this  construction  of  the  Act  appears  to 
have  been  based,  or  which  seems  necessarily  implied  in  it,  is, 
that,  in  order  to  constitute  an  offence  under  the  statute,  ''  (he 
owners  of  the  vessel  (at  the  time  of  the  seizure)  must  intend 
to  use  it  against  some  state  or  community  in  friendship  with 
her  Majesty."  The  counsel  of  the  claimants,  in  his  argument, 
stated  the  point  thus :  that  the  seventh  section ''  was  directed 
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against  a  person  who  was  supposed  to  equip,  fit  ont,  or  own  a 
vessel,  with  the  intention  of  cruising  on  his  awn  aoooufdj 
and  commuting  hostilities  against  a  foreign  nation ; "  "  that  it 
was  perfectly  competent  for  any  person  to  bnild  a  ship,  easily 
convertible  into  a  ship  of  war,  and  seU  that  ship  to  any  beOi- 
gerent  power ;  and  the  fact  that  the  seller  knew  that  sihe  was  to 

be  employed  as  a  war  vessd  had  nothing'  to  do  wUh  the  question," 

* 
This  language  embraces,  and  must  have  been  intended  to  em- 
brace (as  otherwise  it  was  inopportune  and  unmeaning),  the 
case  where  the  vessel  was  built  designedly  for  a  ship  of  war  on 
a  contract  with  the  belligerent.  The  Court  took  no  exception 
to  this  statement  of  the  law,  and  must  be  supposed  to  have 
sanctioned  it,  —  if  it  be  not  indeed  necessarily  implied,  as  it 
seems  to  be,  in  the  doctrine,  that  the  vessel  must  be  armed 
and  ready  for  immediate  hostilities  before .  any  offence  can 
have  been  committed,  and  the  reasons  assigned  for  it ;  and 
Earl  Russell,  in  his  Letter  of  August  31,  to  the  Emancipation 
Society,  advances  the  same  doctrine,  in  the  language  above 
quoted. 

But,  with  all  the  respect  due  to  either  tribunal,  it  is  believed 
that  any  such  doctrine  is  entirely  untenable.  The  offence 
created  by  the  statute  is  not  confined  to  equipping  and  arm- 
ing the  vessel  vnlh  intent  so  to  use  her,  but  embraces  also  any 
such  equipping,  &c.,  with  intend  or  in  order  thai  she  shall  be  so 
employed. 

And  that  any  person,  who,  in  fulfilment  of  a  contract  with 
a  belligerent  or  his  agent  for  the  construction,  equipment, 
furnishing,  fitting-out,  or  arming  of  a  ship  of  war,  knowing 
that  he  intends  to  use  her  in  hostilities  against  his  enemy, 
does  equip,  iumish,  fit  out,  or  arm  her,  with  intent  or  in  order 
that  she  shall  be  so  employed,  or  does  attempt  or  endeavor  to 
do  so ;  does  procure  it  to  be  done,  or  does  knowingly  aid  or 
assist  or  is  concerned  in  so  doing,  —  seems  self-evident,  upon 
the  plainest  interpretation  of  the  terms  of  the  statute,  if  not 
upon  the  only  one  possible.    They  do  not,  in  letter  or  spirit, 
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require  that  the  person  so  contracting,  or  so  employed,  or 
being  the  present  owner,  shall  himself  intend  so  to  use  her, 
but  only  that  she  ahoU  be  intended  to  be  so  used  by  the  parties 
who  may  be  the  owners  at  the  time  of  the  seizure,  or  by 
the  parties  for  whom  she  is  being  constructed,  equipped,  or 
armed,  although  the  legal  property  may  not  have  passed  from 
the  contractor,  provided  that  he  knows  thai  she  is  inteThded/or 
mch  use  by  them;  for  if  his  knowledge  of  such  intended  use 
would  not  constitute  a  legal  intention  on  his  part,  within  the 
statute,  that  she  should  be  so  employed  (as  it  is  believed  it 
clearly  would),  it  certainly  proves  that  he  was  constructing, 
equipping,  or  arming  her  in  order  that  she  should  be  so. 

Further,  it  is  manifest  that  this  doctrine,  that  the  owners 
at  the  time  of  seizure  must  intend  personally  so  to  use  her, 
renders  the  statute  utterly  and  contemptibly  useless;  for, 
upon  such  a  construction  of  it,  parties  might  safely  contract 
with  the  belligerent  for  the  delivery  to  him  of  a  ship  of  war 
fully  armed  and  equipped,  ready  for  an  inmiediate  cruise,  and 
with  full  knowledge  of  such  intended  instant  use,  and  hold 
her  thus  prepared  at  a  remote  place  anywhere  within  the 
verge  of  three  miles  from  the  seacoast,  to  be  delivered  at  an 
opportune  moment  for  making  her  safe  departure  certain, 
— and  yet  they  be  all  the  while  guilty  of  no  offence,  and  the 
vessel  not  liable  to  forfeiture. 

If  the  framers  of  the  statute  had  intended  tha^  the  parties 
equipping,  arming,  Ac,  must  design  such  use  of  the  vessel 
by  themselves,  in  order  to  constitute  the  offence,  they  would 
have  said,  "  toiih  intent  so  to  use  said  vessel,'^  and  not  have 
adopted  the  so  much  more  comprehensive  phraseology,  ''  toUh 
intent  or  in  order  that  such  vessel  shall  be  so  ehploted." 

Another  and  a  prominent  position,  taken  by  the  Court  and 
assumed  by  Earl  Russell  in  his  Letter,  was,  that  the  vessel 
must  have  been  actually  armed,  in  order  to  constitute  any 
offence  under  the  statute :  so  that  no  preparation,  nor  act  done 
for  the  preparing  of  a  ship  of  war,  although  under  a  contract 
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with  a  belligerent,  and  with  full  knowledge  of  his  intended 
nse  of  her,  renders  any  party  concerned  guilty  of  a  breach  of 
the  statute,  or  the  vessel  liable  to  forfeiture,  unless  an 
actual  arming  shall  have  taken  place. 

In  order  to  sustain  this  construction,  it  is  manifestly  neces- 
sary to  show,  that  the  words  "  equip,"  "  famish,"  "  fit  out," 
''  or  arm,"  all  and  each,  mean  the  same  thing ;  and  the  Lord 
Chief  Baron,  if  correctly  reported,  undertakes  to  demonstrate 
this  proposition  in  this  manner.  He  says,  that, ''  according  to 
WthsUr's  Dictionary^  equipping  is  furnishing  with  arms;" 
and  "that  furnishing  is  given  in  other  cUdionaries  as  the 
same  thing  as  equipping."  Whether  "  fitting  out "  means 
also  the  same  thing,  is  not  stated,  but  it  must  be  presumed 
to  be  implied.    Perhaps  there  is  a  hiattia  in  the  report. 

Now,  but  for  such  grave  authority  to  the  contrary,  one 
would  be  apt  to  conclude,  that  the  mere  circumstance,  that 
these  several  expressive  words  were  thns  disjaactively  used, 
was  pretty  clear  proof  that  some  distinction  between  them 
was  understood  and  recognized ;  else  why  use  any  but  the 
single  word  ''  arm  "  7  If  arming  was  to  be  the  only  thing 
provided  against,  that  single  word  would  have  sufficed,  and 
have  left  no  room  for  doubt;  and  the  others,  being  mere 
superfluities,  could  add  nothing  to  its  strength,  as  being 
mere  synomymes. 

But  it  is  •obvious  that  the  "  equipping,"  "  furnishing,"  and 
''  fitting-out "  of  a  ship  of  war  embrace  many  things  besides 
her  arms,  and  of  not  less  essential  importance.  She  could 
with  no  greater  propriety  be  said  to  be  "  equipped,"  "  fur- 
nished," or  '^  fitted  out,"  without  sails  or  steam-engines 
or  other  motive  power,  or  without  anchors  or  provisions,  or 
without  a  crew,  than  without  arms ;  and  it  seems  to  ordinary 
common  sense,  that  be  who  supplies,  or  applies,  either  of 
these  essential  elements  of  a  full  ''  equipment,"  "  fumishiDg," 
or  "fitting-out,"  aids  or  assists,  or  is  concerned  in,  or  at- 
tempts or  endeavors  to  effect,  such  equipping,  fitting-out,  or 


ENGLAND   AND  THB  UNITED  STATES.  93 

iiiniishiDgy  quite  as  much  as  he  who  supplies,  or  puts  on 
board,  the  guns  and  ammunition.  And  surely,  in  construing 
a  statute  designed  to  prevent  the  perpetration  of  crimies 
against  the  State  herself  (in  derogation  and  defiance  of  her 
majesty  as  a  nation,  and  tending  to  impair  her  faithful  obser- 
vance of  her  obligations  to  other  nations,  and  endanger  her 
peaceftd  relations  with  them),  it  must  be  esteemed  within 
the  bounds  of  a  reasonable  interpretation  to  apply  this  lan- 
guage of  the  statute  to  him  who  constructs  the  ship,  6r  fits 
her,  with  all  the  various  adaptations  and  appliances,  for  the 
reception  and  use  of  her  specified  armament  (all  which  must 
be  skilfully  and  carefully  fitted  with  peculiar  reference  to  its 
nature  and  use),  whether  he  build  her  with  such  preparation 
or  fitting,  or,  having  procured  one  for  the  purpose,  he  so 
prepare  or  fit  her.  Surely  he  who  thus  prepares  the  whole 
foundation  of  the  superstructure  —  the  ship  herself,  and  all 
her  adaptations  to  the  end  designed  —  may  be  reasonably 
accounted  as  one  engaged  in  equipping,  fitting  out,  or  furnish- 
ing her,  or  procuring  it  to  be  done,  or  aiding  or  assisting  or 
being  concerned  therein. 

But  that  these  words  were  not  intended  to  be  used  as  being 
synonymous  with  ''arming,"  is  manifest  from  the  application  of 
them  in  the  same  section,  and  in  the  same  manner,  to  a  store- 
ship  or  transport.  The  language  of  the  statute  is,  "  If  any 
person  shall  equip,  furnish,  fit  out,  or  arm,  &c.,  <fec.,  any  ship 
or  vessel,  with  intent  or  in  order  that  such  vessel  shall  be 
employed,  &c.,  &c.,  as  a  transport  or  store-ship,  or  with  intent 
to  cruisej  or  oommU  ho8tiUtie8f  &c.,  &c."  Now,  although  a 
transport  or  store-ship  may  have  arms  on  board,  it  certainly  is 
DO  necessary  or  uniform  part  of  her  equipment,  furniture,  or 
fitting-out ;  and  the  statute  in  thus  placing  them  and  cruisers, 
or  ships  intended  for  hostilities,  in  the  disjunctive  relation, 
plainly  recognizes  the  distinction  between  them  and  armed 
vessels. 


94  NEUTRAL  RELATIONS  OF 

Upon  a  fair  construction,  therefore,  of  the  statute,  in  refer- 
ence to  its  language  and  its  design,  it  is  believed  to  demand, 
that  every  one  who  takes  part  in  the  preparation  of  a  ship  of 
war  for  the  service  of  a  belligerent  in  hostilities  against  a 
friendly  power  (knowing  of  such  intended  use)  is  guilty  of  an 
oflfence  under  it,  whether  that  part  be  in  building  or  fitting 
her  for  that  purpose,  or  in  furnishing  her  motive-power  or 
armament,  or  any  other  essential  element  of  her  capacity  as 
such  ship  of  war ; — if,  indeed,  the  statute  does  not  also  go  fur- 
ther, and  demand  that  every  one,  knowingly  engaged  in  any 
preparation  of  her  for  such  use,  be  considered  thus  guilty, 
although  such  preparation  may  not  be  of  a  character  peculiar 
to  a  ship  of  war,  but  such  as  is  common  for  all  vessels  about  to 
proceed  to  sea ;   the  criminal  intention  connected  with  any 
ad  of  equipping,  /umishingy  or  fitting  otd,  constituting  it  a 
crime  within  the  terms  of  the  Act.    And  such,  we  are  happy 
to  know,  is  the  settled  doctrine  of  the  Supreme  Court  of  the 
United  States.    In  the  case  of  the  United  SkUes  v.  Quincy 
(6  Peters's  Rep.,  p.  445),  before  cited  (in  No.  IV.)>  ^®  ^^ 
fendant  was  charged  in  the  indictment  with  "  being  knowingly 
concerned  in  the  fitting-out  of  a  certain  vessel  called  the 
*  Bolivar,'  with  intent  to  commit  hostilities,"  &c. ;   and,  in 
another  count,  with  intent  *'  that  the  said  vessel  should  be  so 
employed,"  <&c.,  &c. :  and  the  main  point  of  defence  was,  that 
the  vessel ''  was  not  armed,  or  at  all  prepared  for  war,  or  in 
condition  to  commit  hostilities,  when  she  left  Baltimore.''    But 
the  Court  decided,  ^'  that  it  was  not  necessary  that  the  vessel, 
when  she  left  Baltimore  for  St.  Thomas,  and  during  the  voyage 
to  St.  Thomas,  was  armed,  or  in  a  condition  to  commit  hostOi' 
ties,  in  order  to  find  the  defendant  guilty  of  the  ofifence  charged 
in  the  indictment ; "  that ''  an  attempt  to  fit  out  and  arm  is 
made  an  offence,  and  that  this  is  certainly  doing  something 
short  of  a  complete  fittingout  and  arming ; "  that  '^  to  attempt 
to  do  an  act,  does  not,  either  in  law  or  common  parlance,  imply 
a  completion  of  the  act,  or  any  definite  progress  towards  it, 
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but  that  any  effort  or  endeavor  to  effect  it  will  satisfy  the  terms 
of  the  law ; "  and  that ''  the  offence  consists  principatty  in  the 
intention  with  which  the  preparationa  to  commit  hostilities 
were  made.'' 

This  case,  too,  is  in  point  in  reference  to  the  true  construc- 
tion of  the  words  "  equipping,  furnishing,  fitting-out,  or  arm- 
ing ; "  showing  that  the  word  "  or^^'  thus  used,  designates 
arming  to  be  a  distinct  offence  from  that  of  JUting^tU,  &q. 

Such  is  the  construction  put  bj  the  Supreme  Court  of  the 
United  States  upon  substantiallj  the  same  statute,  in  the  just 
and  generous  spirit  of  interpretation  with  which  it  contem- 
plates the  enactment  as  designed  alike  for  the  protection  of 
our  own  neutral  rights  and  dignity,  and  for  enabling  us  to 
discharge  our  obligations  to  other  nations ;  and  it  seems  in 
striking  contrast  with  that  construction,  which  would  narrow 
its  design  to  the  protection  of  our  own  selfish  interest  only, 
and  with  a  strictness  of  interpretation  that  renders  it  little 
better  than  a  subterfuge  or  a  pretence.  It  is  to  be  regretted 
that  the  Lord  Chief  Baron  had  not  the  opportunity  of  consult- 
ing the  grave  authority  of  such  a  case,  decided  by  the  highest 
tribunal  of  the  land  in  which  the  statute  originated,  and  from 
which  his  own  Government  had  adopted  it,  instead  of  relying 
upon  a  Dictionary,  whose  amplitude  of  definition  is  more  com- 
mendable for  its  convenience  to  miscellaneous  readers  than 
for  philological  accuracy. 

There  is  another  class  of  cases  strictly  analogous,  and  con- 
firmatory of  this  doctrine,  which  arose  upon  the  construction 
of  the  statute  against  the  Slave-trade  Act,  20th  April,  1818 
(eh.  373),  passed  not  long  before  that  which  is  the  subject  of 
the  present  discussion.  That  statute  provides,  that  "  no  citi- 
zen, ftc,  shall,  for  himself  or  any  other  person,  either  as 
master,  factor,  or  owner,  buildjJU  outj  equip,  had,  or  otherwise 
prepare,  any  ship  or  vessel,  Ac,  Ac,  for  the  purpose  of  pro- 
curing any  negro,  Ac,  from  any  kingdom,  Ac,  to  be  trans- 
ported to  any  place  to  be  held  or  disposed  of  as  a  slave ; "  and 
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'^  if  any  ship  or  vessel  shall  be  90  buiUf  fitted  outy  equipped, 
laden,  or  othenoiae  prepared,  for  the  purpose  aforesaid/'  she 
shall  be  forfeited.  In  the  case  United  States  v.  Goading 
(12  Wheaton's  Reports,  p.  460),  the  defendant  was  indicted 
for  fitting  otd  the  ship,  with  intent  so  to  employ  her.  Among 
other  points  taken  by  the  defendanti  it  was  contended  that 
the  count  charged  s^fiUingout  in  the  port  of  Baltimore,  which, 
according  to  the  true  legal  interpretation  of  the  words  in  an 
indictment,  means  a  complete  equipment ;  and  that  evidence  of 
a  partial  equipment  in  Baltimore,  and  a  further  equipment  at 
St.  Thomas,  would  not  support  the  charge.  On  this  point, 
the  Court  ruled,  that,  if  the  veaad  sailed  from  BaUimore  for 
the  purpose  of  employment  in  the  dave4rade,  her  fitment  was 
complete  for  all  the  purposes  of  the  Act ;  that  it  was  ''  not 
necessary  that  every  equipment  for  a  slave  voyage  should 
have  been  taken  on  board  at  Baltimore,  or,  indeed,  any  equip- 
ments exdusivdy  applicable  to  such  a  voyage ;^^  that  ''the 
statute  punishes  the  fitting-out  of  the  vessel  with  intent  to 
employ  her  in  the  slave-trade,  hou^ever  innocent  the  equipment 
may  be  tohen  designed  for  a  lawful  voyage; "  that  '^  it  is  the 
act  combined  with  the  intent,  and  not  either  separately,  which 
is  punishable ; "  and  further,  ''  that  any  preparations  for  a 
slave  voyage  which  dearly  manifest  or  accompany  the  illegal 
intent,  even  though  incomplete  and  imperfect,  and  before  the 
DEPARTURE  of  the  vcssd  from  port,  do  yet  constitute  a  fitting- 
out  within  the  purview  of  the  statute : "  and  the  Court  refer 
to  several  other  cases  sustaining  this  construction  of  the 
statute. 

There  can,  therefore,  be  no  possible  doubt,  but  that,  upon 
the  facts  understood  to  be  established  in  the  case  of  the 
'^  Alexandra,"  as  above  stated,  the  Supreme  Court  of  the 
United  States  would  decree  that  the  vessel  had  become  for> 
feited,  so  far  as  the  decision  might  depend  upon  the  question 
of  her  being  equipped  or  fitted  out  within  the  purview  of  the 
statute. 
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It  was  confidently  hoped  that  this  Number  would  relieve 
the  reader  who  has  followed  this  discussion  from  any  further 
tax  upon  his  patience ;  but  its  already  great  length  precludes 
the  consideration  of  one  other,  and  perhaps  the  main,  argu- 
ment for  the  defence  in  the  case  of  the  ''  Alexandra/'  which 
remains  to  be  examined. 

19  September,  1863. 
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XI. 


FOREIGN  ENLISTMENT  ACT.  THE  "ALEXANDRA,"  AND  TURRETED 
RAMS.  LAW  OP  NATIONS.  LIABILITY  OP  ENGLAND.  POSITION 
OP   THE   UNITED   STATES. 

The  main  argument,  however,  npon  which  the  Court  relied, 
in  deciding  the  case  of  the  "Alexandra/'  seems  to  have 
been,  that  a  neutral  has  the  right  to  sell  a  ship  of  war 
to  a  beUigerent,  without  any  infringement  of  the  Foreign 
Enlistment  Act  or  of  the  law  of  nations.  The  proposition 
was  thus  stated.  After  reading  some  passages  from  Ameri- 
can law-books,  which  are  not  cited  in  the  report,  and  the 
pertinency  or  precise  bearing  of  which  cannot  therefore  be 
judged  of,  his  Lordship  said :  "  These,  Gentlemen,  are  authori- 
ties which  show,  that,  when  two  belligerents  are  carrying  on 
war,  a  neutral  power  may  supply,  without  any  breach  of 
international  law  and  without  a  breach  of  the  Foreign  Enlist 
ment  Act,  munitions  of  war,  gunpowder,  every  description  of 
arms,  every  thing,  in  fact,  that  can  be  used  for  the  destruc- 
tion of  human  beings.  Why  should  ships  be  an  exception  ? 
I  am  of  opinion,  in  point  of  law,  they  are  not."  "  If  Birming- 
ham, or  any  other  town,  may  supply  any  quantity  of  munitions 
of  war  of  various  kinds  for  the  destruction  of  life,  why  object 
to  ships  ?  Why  should  ships  alone  be  in  themselves  con- 
traband?" "A  man  may  make  a  vessel,  and  oflTer  it  for 
sale  ; "  and,  "  if  a  man  may  build  a  vessel  for  the  purpose  of 
offering  it  for  sale  to  either  of  the  belligerent  parties,  may  he 
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not  execute  an  order  for  it  ?  That  appears  to  me  to  be  a 
matter  of  course."  And  he  concluded,  as  before  recited,  by 
saying :  "  If  you  think  that  the  object  was  to  furnish,  fit  oiU, 
equip,  and  arm  that  vessel  at  Liverpool,  that  is  a  different 
matter  [meaning  obviously  the  object  of  the  persons  then 
equipping  her,  to  equip  her  for  their  own  use]  ;  but  if  you 
think  the  object  really  was  to  build  a  ship  in  obedience  to  an 
order  in  compliance  with  a  contract,  leaving  those  who  bought 
it  to  make  what  use  they  thought  fit  of  it,  then  it  appears  to  me 
that  the  Foreign  Enlistment  Act  has  not  been  broken." 

The  prominent  point  understood  to  be  decided  by  the 
Court  is,  that  the  builders  or  owners  of  a  vessel  which  has 
been  built  for  a  ship  of  war  in  a  neutral  country,  and  which 
they  are  equipping  under  a  contract  with  a  belligerent  power, 
or  the  citizens  of  one,  or  persons  in  its  service,  to  be  delivered 
in  that  country,  to  be  used  as  it  or  they  may  see  fit  (the 
builders  or  owners  knowing,  or  having  reasonable  cause  to 
believe,  that  it  is  intended  to  be  used  in  committing  imme- 
diate hostilities  against  another  power  at  peace  with  the 
neutral),  —  are  not  guilty  of  any  offence  against  the  statute, 
provided  that  they  do  not  themselves  intend  to  participate  in 
such  use. 

The  same  principle  is  laid  down  by  an  English  author  (and 
one  of  the  ablest  of  those  who  have  written  upon  questions 
arising  out  of  the  Rebellion)  in  these  terms :  '^  The  Enlistment 
Act  is  directed,  not  against  the  intention  of  selling,  but  the 
intention  of  making  war.  It  prohibits  warlike  enterprises; 
but  it  does  not  interfere  with  commercial  adventure.  A 
subject  of  the  Grown  may  sell  a  ship  of  war,  as  he  may  sell  a 
musket,  to  either  belligerent  with  impunity ;  nay,  he  may 
even  despatch  it  for  sale  to  the  belligerent  port:  but  he 
may  not  take  part  in  the  overt  act  of  making  war  upon  a 
people  with  whom  his  sovereign  is  at  peace."  Again :  '^  The 
authors  of  the  Foreign  Enlistment  Act  were  not  so  absurd 
and  illogical  as  to  have  forbidden  the  equipping  and  arming 
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of  a  ship  for  sale,  whilst  they  did  not  forbid  the  making  and 
selling  of  a  park  of  artillery."  * 

The  authority  which  seems  to  be  mainly  relied  upon  as 
maintaining  these  propositions,  and  that  doubtless  to  which 
the  Court  alluded,  is  the  case  of  the  ''  Santissima  Trinidad/' 
so  often  above  referred  to.  But  that  it  falls  far  short  of 
establishing  any  such  proposition,  is  evident  upon  its 
facts,  and  the  reasons  assigned  for  its  decision.  In  that  case, 
the  capturing  vessel  had  not  been  delivered  to  the  belligerent 
within  the  United  States,  nor  had  she  been  delivered  in  the 
country  of  the  belligerent  under  any  contract  with  him.  Up 
to  the  time  of  her  sailing  from  the  United  States,  and  until  her 
arrival  in  Brazil,  she  was  held  by  her  owners  as  a  subject  of 
use  or  sale,  at  their  entire  pleasure,  with  no  fixed  purpose 
beyond  that  of  a  mercantile  adventure ;  and  not  under  any 
contract  with  the  belligerent,  or  expectation  of  sale  to  him, 
beyond  that  existing  in  the  mind  of  any  adventurers,  when 
sending  any  other  articles,  contraband  of  war,  to  the  country 
of  a  belligerent,  which  he  may  or  may  not  buy,  and  of  the 
safe  arrival  of  which,  free  from  capture  by  his  enemy,  and  of 
the  subsequent  purchase  of  which  by  the  belligerent,  they 
take  the  hazard.  And  it  was  upon  this  precise  ground  that 
the  Court  maintained,  that,  being  a  merdy  mercantile  advenr- 
ture,  it  constituted  no  violation  of  the  Enlistment  Act.  The 
whole  reasoning  of  the  Court  implies  the  converse  proposition, 
that,  if  she  had  sailed  under  any  contract  between  the  owners 
and  the  belligerent,  or  under  any  other  circumstance  implying 
a  ^^fxed  intention  "  on  the  part  of  her  owners,  at  the  time  of 
sailing,  that  she  should  be  employed  in  his  service  in  hostili- 
ties against  a  friendly  power,  it  would  have  constituted  an 
offence  within  the  statute ;  and  the  cases  of  the  "  Gran  Para," 
and  of  the  United  States  v.  Quin>cy,  are  confirmatory  of  that 
position. 

The  proposition,  therefore,  that  the  subjects  of  a  neutral 
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power  may  sell  a  ship  of  war  to  a  belligerent  in  the  neu- 
tral country,  is  not  sustained  by  any  judicial  decision ;  but,  on 
the  contrary,  is  considered  to  be  more  or  less  in  direct  opposi- 
tion to  every  decision  that  has  any  bearing  upon  the  subject. 

The  argument  adduced  in  support  of  it  is  believed  to  be 
equally  untenable.  That  argument  is,  that,  inasmuch  as  the 
neutral  has  the  right  to  sell  arms  and  ammunition,  or  a  park 
of  artillery,  to  the  belligerent,  he  has,  by  parity  of  reason, 
the  same  right  to  sell  a  ship  of  war. 

Now,  if  it  were  true  (which  it  is  not),  that,  by  the  law  of 
nations  and  the  law  of  England,  it  is  lawful  for  a  subject 
of  the  Crown,  in  all  cases,  to  sell  to  a  belligerent,  in  England, 
arms,  artillery,  and  other  munitions  of  war,  and  that,  if  no 
prohibition  had  been  interposed,  it  would,  for  the  same  reason, 
be  lawful  to  construct  and  equip  for,  or  to  sell  to,  him  an 
armed  ship  of  war ;  still,  the  right  of  the  Government  to 
prohibit  the  construction  or  equipping  or  sale  of  such  a  ship, 
while  leaving  the  sale  of  arms,  &c.,  unforbidden,  is  undeniable; 
and  it  will  not  be  contended,  that,  if  it  should  do  so,  express 
provisions  of  the  statute,  made  for  that  purpose,  are  to  be 
construed  as  not  having  been  so  intended.  And  this,  we 
maintain,  is  precisely  what  the  English  Government  has  done 
by  the  Foreign  Enlistment  Act ;  and  the  reasons  for  it  are 
seemingly  so  manifest  and  imperative,  that  in  all  humility, 
and  without  the  slightest  disrespect  towards  those  who  main- 
tain the  position  in  question,  it  is  thought  somewhat  strange, 
that  such  right  to  furnish  arms,  and  the  right  to  furnish  a 
ship  of  war  J  should  have  been  considered  as  parallel  cases 
and  founded  in  equal  reason. 

It  must  be  borne  in  mind,  that  the  great  object  of  the  En- 
listment Act,  and  the  only  one;  so  far  as  the  question  in  hand 
is^concemed,  is  to  prevent  or  punish  the  violation  of  the  law 
of  nations,  which  prohibits  the  fitting-out  of  naval  expeditions 
or  enterprises  in  a  neiUral  country  for  the  service  of  a  beHige- 
rent  in  hostilities  against  a  friendly  power. 
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Now,  it  is  very  evident,  that  tbe  mere  selling  of  arms 
and  munitions  of  war  to  such  belligerent,  in  a  neutral 
country,  leaving  to  him  the  venture  of  transporting  them  to  his 
own  country,  or  to  any  other  place  where  he  may  have  law- 
ful right  to  use  them,  or  from  which  he  may  lawfully  issue 
with  them  in  immediate  use  against  his  enemy,  —  or  a  mere 
contract  to  deliver  them  to  him  in  his  own  country,  the 
vendor  taking  the  risk  of  their  capture  as  contraband  on 
the  voyage,  —  is  but  a  remote  and  comparatively  harmless 
act,  if  suitable  provision  be  made  to  prevent  the  uniting  of 
them  with  a  vessel  of  war  in  the  neutral  country  ;  inasmuch 
as  in  neither  case  can  such  arms  be  used  in  immediate  hos- 
tilities, as  parts  of  any  expedition  or  enterprise  fitted  out  in  the 
neiUral  country,  nor  until  they  shall  have  become  the  elements 
of  one  rightfully  commenced  in  the  belligerent's  own  country, 
or  under  some  jurisdiction  rendering  it  lawful ;  and  so  there 
would  be  but  little  danger  that  such  manufacture  and  sale  of 
them  could  be  made  instrumental  in  any  violation  of  the 
law. 

But  the  sale  and  delivery  of  a  ship  of  war  to  the  beUige- 
rent,  armed  and  ready  for  sea,  or  the  construction  or  equip- 
ment of  one  ready  for  the  immediate  reception  and  use  of  her 
armament,  is  a  wholly  different  transaction ;  and,  if  lawful,  is 
not  only  far  more  available  for  the  perpetration  of  the  crime 
prohibited,  than  any  sale  of  arms  or  munitions  of  war  could 
be,  but  is  sure  to  be  successfully  resorted  to  for  that  purpose ;  as 
the  experience  in  England,  where  its  lawfulness  is  asserted, 
has  most  abundantly  proved.  Arms,  and  munitions  of  war, 
cannot  carry  ships  to  sea,  nor  be  used  in  naval  expeditions 
without  them ;  but  ships,  fitted  for  their  reception  and  use, 
can  carry  them,  and  would  certainly  be  made  to  do  so,  under 
some  subterfuge,  concealment,  or  co-incident  arrangement, 
and  so  entire  naval  expeditions  would  be  fitted  out  to  plunder 
or  prey  upon  the  friendly  belligerent,  if  the  constructing  or 
equipping  of  such  ships  were  permitted. 
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There  appears,  therefore,  great  reason  why  such  construc- 
tion or  equipping  or  sale  of  a  ship  of  war  should  be  prohibited, 
while  the  sale  of  arms  should  remain  unforbidden,  and  left  to 
the  ordinary  course  of  trade ;  the  prohibition  of  the  former 
rendering  the  allowance  of  the  latter  harmless  (or  not  subject 
to  such  frequent  or  dangerous  abuse  as  would  reasonably 
require  its  suppression),  and  being  all  that  the  necessity  of 
the  case  can  be  justly  thought  to  demand ;  and,  if  so,  the 
argument  so  much  relied  upon  is  of  little  weight. 

But  the  foundation  of  this  argument  will  not  bear  exami- 
nation. It  rests  upon  the  unlimited  proposition,  that  the 
neutral  has  the  right  to  sell  to  the  belligerent,  arms  and 
munitions  of  war ;  and  thence  it  is  inferred,  that  he  must 
have  an  equal  right  to  sell  ships  of  war  also.  But  this 
proposition,  in  the  unlimited  terms  in  which  it  is  stated, 
is  untrue,  and  is  wanting  in  the  elements  which  alone  could 
make  it  the  basis  of  such  an  argument.  So  far  is  it  from 
being  true,  that  the  neutral  has  an  unqualified  right  to  sell 
arms  and  munitions  of  war  to  a  belligerent  in  the  neutral 
country,  that,  in  point  of  fact,  the  law  of  nations  prohibits 
any  such  sale  for  the  purpose  of  increasing  the  armament 
or  warlike  force  of  any  ship  of  war  belonging  to  him,  which 
may  be  within  the  neutral's  jurisdiction ;  and  this  same 
Enlistment  Act,  in  the  section  following  that  prohibiting  the 
equipping,  &c.,  of  a  ship  of  war,  enacts,  that  if  any  person 
shall, ''  by  the  addition  of  any  equipment  for  war,  increase  or 
augment,  or  procure  to  be  increased  or  augmented,  or  shall 
knowingly  be  concerned  in  increasing  or  augmenting^  (he  war- 
Uke  force  of  any  ship  or  vessel  of  war,  or  cruiser,  or  other 
armed  vessel,  which,  at  the  time  of  her  arrival  in  any  part  of 
the  kingdom,  was  a  ship  of  war  or  cruiser  or  armed  vessel  in 
the  service  of  any  foreign  prince,"  &c.,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  subject  to  fine  and  imprison- 
ment. 

The  object  of  the  statute  is  the  same  in  both  cases,  and. 
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if  interpreted  in  the  manner  we  contend  for,  is  admirably 
adapted  to  effect  that  object ;  namely,  the  prevention  of  the 
fitting-out  of  naval  expeditions  in  the  neutral  country,  io 
the  service  of  a  belligerent.  This  was  done  by  the  seventh 
section,  forbidding  the  equipping  and  fitting-out  of  ships  of 
war,  which,  if  faithfully  carried  into  effect,  would  also  prevent 
the  use  of  any  arms  obtained  there  for  that  purpose;  and  by 
the  eighth,  forbidding  the  sale  of  arms  in  the  only  other  case 
in  which  such  use  could  be  made  of  them. 

And  surely  it  must  be  accounted  marvellous  logic  in  juris- 
prudence to  construe  a  statute,  enacted  for  the  purpose  of 
protecting  the  rights  of  a  neutral  nation  from  violation,  and 
of  assisting  in  the  fulfilment  of  her  neutral  obligations,  in  such 
a  manner,  as  to  make  the  sale  of  a  cannon,  a  musket,  or  a  cut- 
lass, to  a  vessel  of  war  belonging  to  a  belligerent,  an  offence 
deserving  fine  and  imprisonment  under  it,  but  the  equipment 
or  sale  of  a  mighty  ship  of  war  for  his  service  an  innocent 
transaction,  which  it  was  not  intended  to  reach,  and  cannot 
prevent. 

If  these  views  be  correct,  and  if  the  facts  be,  that  the 
''  Alexandra  "  was  a  ship  of  war  in  process  of  construction,  on 
a  contract  with  the  rebels,  or  persons  employed  by  them,  to 
be  used  in  their  service  in  committing  hostilities  against  the 
United  States,  it  follows  that  the  case  falls  clearly  within 
the  provision  of  the  English  Foreign  Enlistment  Act,  and 
that  she  should  be  decreed  to  be  forfeited ;  and,  if  this  should 
be  the  result  of  that  trial,  an  end  will  be  put  to  this  agitating 
and  painful  question,  which  has  so  long  and  so  senously 
threatened  the  peace  of  the  two  nations ;  and  opportunity  will 
be  again  presented  for  bringing  them  into  accord  in  their 
understanding  and  appreciation  of  their  reciprocal  rights  and 
duties  as  neutrals. 

If,  however,  the  final  decision  shall  be  adverse  to  these 
views,  altliough  it  will  be,  of  course,  conclusive  as  to  the 
construction   of  the   English   Enlistment   Act  upon  foreign 
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nations  as  well  as  upon  English  subjects,  and  upon  the  per- 
sonal liability  or  property  involved  in  the  suit,  yet,  so  far  as 
it  may  purport  to  be  founded  in  the  law  of  nations,  it  will  be 
of  no  further  obligation  upon  them  than  its  intrinsic  con- 
formity to  that  law  may  import.  No  nation  can  be  bound  by 
the  judgment  of  a  court  of  any  other  nation  upon  a  question 
of  international  law,  but  may  nevertheless  insist  upon  its  own 
interpretation  of  that  law,  if  at  variance  with  such  judgment, 
even  to  the  vUima  raiio  regum.  If,  therefore,  the  English  Ap- 
pellate Court  shall  determine  that  the  acts  complained  of  are 
in  violation,  neither  of  their  Enlistment  Act,  nor  of  the  law  of 
nations,  while  we  shall  be  concluded  by  the  judgment  upon 
the  former,  we  shall  be  at  liberty  to  deny  the  correctness  of 
it  upon  the  latter,  and  shall  retain  the  right  to  insist  upon 
redress  for  what  we  deem  such  violation. 

The  case  of  turreted  Bams  is,  however,  of  a  very  different 
character,  and  requires  no  elaborate  discussion.  They,  when 
completed  and  equipped  for  sea,  although  without  arms,  are, 
as  has  before  been  stated  (in  No.  11.),  powerful  and  effectual 
ships  of  war ;  their  peculiar  construction,  their  beaks,  their 
motive  power,  and  other  capacities  for  offensive  warfare,  being 
sufficient  for  effective  hostilities  upon  commerce,  and  upon 
ordinary  vessels  of  war,  without  the  aid  of  guns.  The  pre- 
paration, therefore,  of  one  such  for  the  service  of  a  belligerent, 
although  unfurnished  with  arms  in  the  usual  meaning  of  that 
word,  is  the  fitting-out  of  a  naval  enterprise  or  expedition, 
and  her  departure  is  the  departure  of  one,  as  truly  as  would 
be  the  fitting-out  and  departure  of  a  vessel  fully  equipped 
and  armed  as  a  ship  of  war  in  the  ordinary  mode  of  equipping 
and  arming  hitherto  adopted. 

If,  therefore,  they  shall  be  permitted  to  be  constructed  and 

fitted  out  or  equipped  in  England,  and  to  leave  her  in,  or  for, 

the  service  of  the  rebels,  no  doubt  is  entertained,  that  a  gross 

and  palpable  violation  of  the  law  of  nations,  in  regard  to  the 

neutral  obligations  of  England  to  the  United  States,  will  have 

14 
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been  perpetrated,  which  would  justify  an  immediate  declara- 
tion of  war  against  her. 

It  seems  impossible  that  the  construction,  fitting-out,  and 
preparation  for  departure,  of  stich  vessels,  could  escape  the 
notice  of  the  Government,  unless  wilfully  blind.  The  only 
powers  at  war,  for  whose  service  they  could  be  wanted,  are 
the  United  States  and  the  rebels.  That  they  are  not  designed 
for  the  United  States,  is  perfectly  well  known ;  and  that  such 
ships  were  not  designed  for  any  other  nation,  could  be  easily 
ascertained  at  the  several  legations  in  London.  Nothing, 
therefore,  seems  wanting  to  put  the  Government  on  its  guard, 
and  to  enable  it  to  interfere,  if  disposed  to  do  its  duty.  No 
pretence  that  they  were  building  for,  or  belonged  to,  subjects 
of  Prance,  or  were  under  the  shadow  of  the  French  flag, 
could  avail  to  protect  them ;  for  Frenchmen  have  no  more 
right  to  build  ships  of  war  in  England,  to  serve  against  a 
power  in  friendship  with  her,  than  Englishmen  or  the  sub- 
jects of  the  adverse  belligerent.  Their  construction  and 
escape,  therefore,  would  seem  accounted  for  only  by  substan- 
tial complicity  with  the  rebels. 

It  has  thus  been  attempted  to  show,  that  the  Government 
of  England  has,  in  her  Foreign  Enlistment  Act  when  faith- 
fully applied,  ample  means  for  suppressing  the  fitting-out  of 
ships  of  war  for  the  rebel  service,  and  that  it  is  their  duty 
BO  to  use  it. 

But,  after  all,  this  is  but  one,  and  perhaps  the  narrowest 
and  least  important,  view  to  be  taken  of  a  subject  of  such  (it 
may  well  be  said)  infinite  importance,  —  involving  not  only,  as 
it  may,  the  continuance  of  the  present  peace,  but,  as  it  must, 
the  future  permanent  relations,  of  two  great  nations,  kindred 
in  blood,  religion,  literature,  devotion  to  constitutional  free- 
dom, and  all  that  touches  the  great  interests  of  humanity. 

The  Foreign  Enlistment  Act  is  merely  a  municipal  law, — a 
mere  instrument  or  machine  constructed  for  the  convenience 
of  the  Government,  to  aid  it  in  the  discharge  of  its  domestic 
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duties  in  reference  to  its  own  security,  and  to  its  relations 
with  other  nations.  This  statute  adds  nothing  to,  and  can 
take  nothing  from,  the  obligations  of  the  nation  enacting  it 
towards  others ;  nor  is  the  extent  of  its  eflSciency  or  ineffi- 
ciency of  the  least  importance  in  any  question  between  that 
nation  and  others,  excepting  only  in  as  far  as  it  may  indicate 
the  disposition  to  be  faithful  to  them.  If  it  is  ample  for  the 
protection  of  their  rights  against  violation  of  neutral  obliga- 
tions, it  is  no  more  than  it  ought  to  be.  If  it  is  not,  it  is  the 
fault  of  the  nation  enacting  it,  and  relieves  her  not  from  one 
jot  or  tittle  of  all  she  owes  to  them. 

But  there  is  a  higher  law,  —  the  law  of  nations,  —  with  no 
tribunal  indeed  for  its  final  decision,  no  executive  authority 
for  its  forcible  execution,  and  no  code  other  than  that  found 
in  the  fundamental  principles,  of  right  and  wrong  working  in 
the  heart  of  man  in  all  civilized  nations,  —  but  acknowledged 
as  the  supreme  law,  which  every  nation  is  bound  to  obey,  and 
the  observance  of  which  every  one  has  the  right  to  vindicate 
and  enforce. 

This  law,  as  universaUy  acknowledged,  prohibits  the  fitting! 
out  of  naval  expeditions  in  a  neutral  country,  by  or  for  the 
service  of  a  belligerent,  for  the  purpose  of  committing  hostili- 
ties against  any  other  power  at  peace  with  such  neutral.  It  is 
therefore  one  of  the  laws  which  the  executive  government  of 
every  naMon  is  bound  to  see  obeyed  or  enforced,  just  as  much 
as  if  it  were  a  municipal  law,  enacted  by  its  peculiar  legislsr 
tive  authority,  imposing  upon  the  executive  government  the 
duty  of  such  enforcement.  What  may  be  the  particular  pro- 
cesses for  doing  so,  may  be  more  or  less  dependent  upon  the 
form  of  government,  or  the  municipal  regulations,  of  such 
nation ;  but  the  duty  exists,  whatever  the  former  may  be, 
and  whether  there  be  or  be  not  any  of  the  latter.  It  is 
peculiarly,  if  not  solely,  the  duty  of  the  executive  government 
to  see  to  the  enforcement  of  this  law,  because  it  it  is  a  law 
of  nations ;  the  fulfilment  of  which  duty  is  demanded  of  the 
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fuUion  which  thcU  government  represents^  and  caimot  be  made 
dependent,  like  duties  under  municipal  laws,  upon  the  action 
of  subordinate  officials  appointed  by  them  for  the  discharge  of 
those  duties. 

Such  was  the  sense  of  duty,  upon  this  subject,  entertained 
and  acted  upon  by  the  Executive  Oovemment  of  the  United 
States,  under  the  administration  of  President  Washington, 
when,  before  the  existence  of  any  Enlistment  Act,  or  of  any 
municipal  regulations  which  could  be  invoked  in  its  aid,  it 
gave  orders  for  the  seizure  and  detention  of  vessels  under 
a  charge  of  intended  violation  of  our  neutral  obligations  to- 
wards England,  and  for  the  prosecution  of  the  guilty  parties. 
Washington  and  his  noble  compatriots  in  tlie  ministry  did  not 
think  it  beneath  their  dignity,  nor  beyond  their  duty,  thus  to 
interpose  the  power  of  the  Government  in  protection  of  the 
good  faith  and  honor  of  the  nation ;  nor  that  they  were  subject- 
ing her  to  humiliation  in  the  subsequent  procurement  of  more 
efficient  means  of  doing  so  by  the  enactment  of  an  Enlistment 
Act,  although  England  had  asked  it.  But  now,  after  the  lapse 
of  two  third  parts  of  a  century,  the  Executive  Ministry  of  Eng- 
land, in  cases  of  flagrant  and  atrocious  violations  of  this  law, 
already  committed  against  the  United  States,  and  in  many 
more,  notoriously  in  progress  within  her  realm,  when  attention 
is  called  to  them  by  the  ambassador  of  the  injured  power,  dis- 
dainfully disclaims  any  obligation  on  its  part  to  interfere,  or 
take  upon  itself  the  enforcement  of  the  law,  or  to  act  as  the 
magistrate  of  the  nation  ;  —  but  seeks  to  shelter  itself  under 
the  subterfuge,  that  the  only  means  for  prevention  or  redress 
are  in  the  application  of  one  of  her  municipal  regulations 
upon  the  subject ;  and  that  this  is  a  matter  with  which  they 
have  no  concern,  until  some  party  injured,  or  in  behalf  of  the 
United  States,  shall  previously  furnish  them  with  authentic 
proof,  in  due  form,  of  the  actual  violation  of  that  municipal  law, 
and  in  a  manner  exactly  within  its  peculiar  provisions,  to  be 
by  them  submitted  to  certain  sub-officials,  who  are  to  decide 
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whether  or  not  any  interference  shall^  take  place.  As  if  Eng- 
land's whole  obligation  were  founded,  md  on  the  law  of  naUfmSj 
bat  on  this  particular  specin^en  of  her  own  municipal  legiala- 
iioHj  and  would  be  fdlfiUed  by  a  compliance  with  its  provisions, 
however  inadequate  they  may  be  to  enforce  that  law,  or  how- 
ever impossible  they  may  make  such  enforcement ;  —  as  if  she 
were  under  no  duty  of  interference  for  the  protection  of  her 
honor  and  good  faith  voluntarily,  but  only  when  called  upon  by 
some  interested  party  invoking  such  interposition,  if  there 
happens  to  be  one  within  her  realm  of  ability  to  seek  it ;  —  thus 
leaving  outrages  upon  a  friendly  power  unprevented  and  un- 
punished, if  no  such  party  appear,  or,  if  appearing,  he  have  ho 
means  of  procuring  the  evidence ;  and,  to  crown  all,  when 
urged  for  the  amendment  of  this  municipal  law,  if  ineffectual 
for  the  preservation  of  the  nation's  faith  and  honor,  contemptu- 
ously replying,  that  England  does  not  change  her  laws  to  suit 
the  convenience  or  pleasure  of  other  nations,  —  as  if  it  were 
more  consistent  with  her  dignity  to  acquiesce  in  a  violation  of 
her  duty  to  them,  than  to  adopt  the  means  for  preventing  it 
upon  their  suggestion. 

Let  the  municipal  laws  of  England,  and  the  disposition  or 
ability  of  her  Government,  be  what  they  may,  the  &ct  is 
before  the  whole  world,  written  upon  the  ocean  and  upon 
the  face  of  the  skies  in  the  lurid  flames  o^  burning  ships 
and  cargoes,  that  —  in  a  great  struggle  between  a  long-estab- 
lished, legitimate,  and  free  government  (not  only  in  peaceful 
relations  with  her,  but  with  peculiar  claims  upon  her  friendship 
and  sympathy)  contending  for  life,  on  one  side  —  and  traitors 
and  rebels  seeking  its  overthrow,  on  the  other — that,  in  such 
a  struggle,  a  powerful  navy  of  vessels,  built  and  equipped  in 
her  ports,  armed  with  guns  and  munitions  of  war  manufac- 
tured by  her  artisans,  and  manned  by  crews  from  her  shores, 
all  united  on  her  soil  or  under  the  asgis  of  her  flag  on  the 
ocean,  and  never  having  been  within  a  rebel  port,  —  an  Eng- 
lish navy  in  all  but  the  name  and  the  flag,  —  is  now  roving 
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the  seas,  burning  and  destroying  American  vessels  and  car- 
goe^i  in  defiance  of  the  established  law  of  nations,  and  not 
without  piracies  upon  her  ow^  subjects,  and  is  received 
everywhere  within  her  realm  with  friendly,  if  not  dis- 
tinguished, hospitality. 

To  attribute  this  monstrous  anomaly  to  impotence  on  the 
part  of  the  most  wealthy  and  most  powerful  naval  nation  on 
earth,  is  impossible  ;  nor  is  it  needful  to  seek  its  solution  in 
jealousy  or  hatred  on  the  part  of  the  Government,  or  in  a 
desire  to  break  down  an  anticipated  rival  in  commerce  and 
naval  power,  or  in  the  deficiency  of  her  municipal  regula- 
tions. It  is  enough  that  the  fact  exists^  to  prove  a  grievous 
wrong  to  the  United  States,  for  which  redress  ought  to 
be  made,  whether  the  fault  be  that  of  the  nation  or  of  its 
rulers. 

It  is  sad  to  believe,  that  nothing  is  to  be  hoped  for  from 
the  present  Ministry,  whose  disdainful  indifference  to  the 
claims  of  our  country,  if  not  their  settled  hostility  to  her, 
has,  from  the  first  breaking-out  of  the  Rebellion,  been  so 
conspicuously  manifested ;  but  the  civilized  world  is  already 
looking  upon  the  spectacle  with  indignation,  and  the  honest- 
hearted  English  people,  when  once  aroused  to  a  comprehen- 
sion of  the  truth,  will  behold  with  grief  and  shame  the  in- 
indelible  page  tfius  written  in  their  country's  history. 

Fortunately,  the  question  of  England's  duty  in  this  matter, 
so  far  as  her  municipal  regulations  are  involved,  has  passed 
from  the  hands  of  her  Ministry,  for  the  present,  into  those  of 
her  judicial  tribunals,  upon  whose  independence,  and  sense 
of  justice,  we  have  been  accustomed  to  rely;  and  nothing  can 
be  done  on  either  side  until  that  shall  have  been  decided.  If 
the  decision  shall  be,  that  the  American  interpretation  of  the 
statute  is  that  which  should  prevail,  and  the  "Alexandra" 
shall  be  adjudged  forfeited,  all  future  danger  from  this  source 
will  cease ;  and  the  only  remaining  question  will  be  that  of  the 
indemnity  to  be  made  for  the  injuries  already  perpetrated, 
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which  is  purely  a  diplomatic,  and  cannot  be  made  a  judicial 
question.  If,  on  the  other  hand,  it  shall  be  decided,  that  the 
interpretation  already  put  upon  that  statute  by  the  inferior 
tribunal  is  to  be  sustained,  and  we  are  consequently  to  be 
left  to  a  continuance  of  these  depredations,  and  a  reliance  only 
upon  our  own  means  of  self-defence,  then  will  arise  the  grave 
inquiry,  what  measures  the  honor,  the  interests,  and  the  duty 
of  the  United  States,  as  a  member  of  the  family  of  nations, 
will  require  to  be  adopted. 

As  before  stated,  the  injuries  already  suffered,  and  a  con- 
tinued exposure  to  the  repetition  of  them,  would  justify  a 
declaration  of  war  against  England ;  both  because  of  her  vio- 
lation of  the  law  of  nations  and  of  her  good  faith  toward 
the  United  States,  under  our  construction  of  them  (upon 
which  construction  it  is  equally  our  right  and  our  duty  to 
insist) ;  and  because  of  the  necessity  of  protecting  ourselves 
against  such  ruinous  depredations,  even  if  England  were 
innocent  of  any  wrong  in  thus  furnishing  our  enemy  with 
the  means  for  our  destruction ;  —  and  the  whole  world  would 
doubtless  sanction  such  a  declaration. 

But,  inasmuch  as  England  will  have  assumed  the  position, 
that  she  is  guilty  of  no  such  violation  of  the  law  of  nations 
or  of  her  duty  towards  the  United  States,  and  will  claim  that 
she,  too,  is  acting  in  conformity  to  both  under  her  construc- 
tion of  them,  and  with  equal  right  to  such  construction,  the 
point  of  honor  is  saved,  and  there  will  be  no  necessity  of  a 
war  to  vindicate  the  dignity  or  honor  of  the  United  States 
from  any  avowedly  intended  wrong  or  insult ;  the  existence 
of  which  would,  of  course,  render  war  inevitable,  there  being 
no  other  alternative  but  national  degradation,  —  never  for  an 
instant  to  be  tolerated. 

In  this  state  of  affairs,  the  final  adjustment  may  without 
dishonor  be  left  to  negotiation,  and  the  logic  of  events,  often 
so  much  more  effective  than  diplomatic  discussion ;  the 
United  States,  in  the  mean  time,  taking  measures  to  place 
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herself  upon  an  equal  footing  with  England  in  reference  to 
neutral  rights  and  obligations.  And  this  might  be  done  by 
the  repeal  of  our  Foreign  Enlistment  Act,  so  far  as  the  nea- 
tral  relations  of  England  and  the  United  States,  or  English 
subjects  or  property,  may  be  concerned,  on  the  ground  that 
her  construction  of  her  own  statute  renders  it  as  substantiaUj 
nugatory  as  any  repeal  could  do.  Or,  if  this  might  be  con- 
sidered an  offensive  discrimination,  the  end  might  be  attained 
by  some  enactment  securing  towards  England  and  English 
subjects  and  property  the  same  construction  of  our  statute 
as  she  adopts  of  her  own,  and  by  giving  notice  to  her,  that 
such  enactment  is  in  no  hostile  spirit,  but  solely  for  the  pur- 
pose of  self-defence  (to  remove  the  ruinous  inequality  at 
present  subsisting  in  the  construction  of  the  respective  muni- 
cipal enactments  of  the  two  countries,  by  which  inequality 
effectual  security  is  given  on  the  part  of  the  United  States 
against  infraction  of  this  nation's  neutral  rights  to  the  injury  of 
England,  while  England  gives  none  such  in  return),  and  that 
the  enactment  will  be  rescinded,  whenever  she  shall  so  amend 
her  own  Act,  or  enable  her  courts  to  give  to  it  such  construc- 
tion, as  shall  protect  the  interests  of  the  United  States  to  the 
same  extent  to  which  those  of  England  are  now  protected  by 
this  nation,  —  and  when,  also,  indemnity  shall  have  been  pro- 
vided for  the  losses  sustained  by  American  citizens  by  reason 
of  depredations  conmiitted  by  rebel  ships  of  war,  or  privateers, 
which  have  been  equipped,  fitted  out,  or  armed  in  England,  or 
under  the  English  flag,  in  violation  of  the  neutrality  which  it 
was  incumbent  upon  her  to  observe  and  enforce  during  the 
present  war. 

No  nation  on  earth  has  at  present  a  greater  interest  at 
stake  in  the  safety  of  commerce  upon  the  seas  than  England, 
or  greater  reason  to  desire,  that,  in  case  of  war  between  her 
and  any  other  nation,  the  rights  and  obligations  of  neutrality, 
on  the  part  of  those  not  in  the  conflict,  should  be  rigidly 
protected  and  observed ;  and  she  could  anticipate  no  such 
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danger  from  the  failure  to  observe  them  on  the  part  of  any 
other  nation  as  from  a  failure  on  the  part  of  the  United 
States,  whose  capacity  and  opportunities  for  supplying  pri- 
vateersy  and  ships  of  war,  to  her  enemy,  would  exceed 
those  of  any  other  nation,  if  not  of  all  others  combined.  The 
adoption  of  the  principles  and  practice  of  the  United  States 
upon  this  subject,  and  the  very  few  millions  of  pounds 
sterling  which  it  would  require  for  the  indemnity  suggested, 
would  be  a  very  cheap  price  at  which  to  obtain  the  perma- 
nent security  which  such  an  adjustment  of  this  difficulty 
would  give.  Hundreds  of  millions  would  not  compensate  for 
the  losses  which  will,  in  all  probability,  accrue  to  England 
in  her  future  wars,  if  the  United  States  are  left  free  to  act 
towards  her,  without  reproach,  upon  the  principles,  and  in 
imitation  of  the  practice,  hitherto  adopted  and  acted  upon  by 
her  in  this  Rebellion. 

But  in  the  present  condition  of  naval  warfare  and  enter- 
prise, caused  by  the  introduction  of  steam,  enabling  two  or 
three  armed  steamships  more  effectually  to  depredate  upon  the 
commerce  of  a  nation,  than  large  fleets  of  sailing  vessels  of  the 
old  fashion  could  have  done,  even  a  consentaneous  construc- 
tion of  the  present  English  and  American  Enlistment  Acts,  as 
adopted  in  the  United  States,  would  fall  very  far  short  of  the 
means  necessary  for  the  preservation  of  the  two  nations  from 
the  danger  of  war  between  them,  whenever,  one  being  at  peace 
and  the  other  at  war,  the  latter  should  suffer  injuries  from  the 
alleged  neglect  or  violation  of  the  neutral  duties  of  tlie  for- 
mer. A  more  stringent  limitation  of  the  right  or  opportunities 
of  neutral  nations  to  furnish  ships  of  war  to  belligerents,  than 
the  law  of  nations  or  the  Enlistment  Acts  now  provide,  is 
demanded  by  the  increased  commerce  of  the  world,  —  in  order 
that  such  nations  may  be  better  secured  from  the  danger  of 
wars  with  belligerents,  which  may  be  caused  by  evasions  or 
violations  of  their  neutral  rights,  —  and  in  order  that  bellige- 
rents may  be  better  secured  from  the  machinations,  connivance, 
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or  want  of  Tigilancey  by  means  of  which  a  neutrml,  under  pre- 
tence of  impartiality,  may  be  made  a  substantial  ally  of  one, 
to  the  detriment  of  the  other. 

Such  a  change  in  the  present  system  can  only  be  effected  by 
a  treaty  between  England  and  the  United  States,  or  by  a  de* 
claration  of  the  character  of  that  of  Paris,  in  eflfoot  establisbieg 
a  new  law  of  natiooe  in  relation  to  neutrality,  to  be  binding 
upon  all  tke  powers  who  shall  assent  to  it. 

Without  presuming  to  enumerate  the  exact  extent  or  nature 
of  ibt  proposed  arrangement,  or  the  precise  method  of  secur* 
ing  a  faithful  observance  of  it  (all  which  might  be  readily 
devised  by  those  familiar  with  maritime  affairs),  it  may  suffice 
here  to  suggest,  that  the  basis  might  be  a  prohibition  upon 
any  neutral  nation  to  build  or  equip  ships  of  war,  or  vessels 
which  may  be  converted  into  ships  of  war,  for,  or  to  sell  them 
to,  any  other  power,  or  the  subjects  of  any,  at  war  with  any 
power  with  which  such  neutral  shall  be  at  peace,  —  with  such 
provisions  for  inspection  by  regular  officers,  and  for  bonds, 
&c.,  as  might  be  necessary  to  prevent  any  undue  interference 
with  the  right  to  construct  vessels  really  intended  for  peace- 
ful service,  but  convertible  into  ships  of  war,  -^  provisions 
which  might  be  needful  to  prevent  the  prohibition  from  inte^ 
fering  with  honest  mercantile  transactions,  while  protecting 
neutral  rights,  and  preserving  fidelity  to  neutral  obligations. 

It  is  believed  that  the  loss,  if  any,  which  any  commercial 
nation  could  be  put  to  by  such  restriction  of  this  one  branch 
of  her  manufacturing  interests,  would  be  compensated  for,  a 
thousand-fold,  in  her  preservation  from  entanglements  in  wars 
between  other  nations ;  while,  at  the  same  time,  an  advance 
would  be  made  in  the  dignity  and  protecting  character  of  the 
law  of  nations. 

It  is  indeed  one  of  the  marvels  of  these  times,  that  the 
cupidity  of  two  or  three  ship-builders  in  England,  ready  to 
sacrifice  the  faith  and  honor  of  their  country  for  their  personal 
gain,  has  been  sufficient,  under  the  present  system,  to  bring 
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two  great  nations,  who  ought  to  be  the  most  stronglj  united  of 
anj  on  earth,  to  the  yery  terge  of  war. 

The  principal  cause  of  the  present  unfortunate  relations 
between  England  and  the  United  States,  next  to  the  hostility, 
and  desire  for  our  destruction  as  a  nation,  pervading  her  land- 
holding  and  commercial  classes,  is  tho  settled  belief,  with  whidi 
they  have  succeeded  in  inspiring  the  minds  of  the  people  at 
large,  that  the  dismemberment  of  our  Oovemnoent  is  inevita- 
ble;  —  a  foregone  conclusion  which  has  been  too  readily  and 
generally  adopted,  and  which  renders  them  comparatively 
indifferent  to  the  conduct  of  their  own  (Government,  in  the 
confidence  that  such  dismemberment  will  soon  terminate  all 
difficulties,  or  leave  us  in  no  condition  to  resent  any  wrongs 
inflicted  upon  us. 

But  the  English  people  will  soon  awaken  from  this  delusive 
dream,  and  realize  the  ti*ue  character  of  this  war  on  the  part 
of  the  United  States,  as  one  into  which  they  were  driven  origi- 
nally in  defence  only  of  constitutional  law  and  of  national 
life,  against  a  treason  which  for  atrocity  has  no  parallel  in  his- 
tory, but  which,  in  the  providence  of  God,  has  become  a  war 
now  also  against  an  infernal  institution,  founded  upon  the  most 
<;ruel  wrong  and  injustice  to  one  race,  and  productive  of  none 
but  the  most  pernicious  and  demoralizing  influences  upon  the 
other;  —  a  war,  in  short,  for  constitutional  law  and  liberty 
against  despotism  and  slavery,  and  one  for  the  success  of  which 
every  intelligent  and  true-hearted  Englishman,  must  pray. 
Then  will  they  realize,  also,  the  false  position  in  which  her 
rulers,  and  those  whose  influences  have  guided  her  counsels, 
have  placed  their  own  noble  country,  —  a  position  alike  false 
to  her  traditions  as  the  champion  of  constitutional  law  and 
liberty,  false  to  her  honor  and  her  faith  as  a  neutral  nation, 
and  false,  too,  to  any  just  conception  even  of  her  material  in- 
terests. 

The  people  of  the  United  States  have  no  fears  nor  doubts 
about  the  result.    Calm  in  the  confidence  of  their  ability  to 
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suppress  this  Rebellion,  resolute  in  their  determination  to  do 
it,  and  assured  of  the  support  and  guidance  of  the  Great 
Ruler  of  nations  in  their  cause,  they  will  fearlessly  go  forward, 
come  what  may,  and  cost  whlit  it  may,  to  the  accomplishment 
of  this,  as  the  highest  and  noblest  duty  which  Grod  in  mani- 
fest providence  ever  imposed  upon  a  nation. 


26  Sbftemb£|,  1863. 
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AS  A  TOKEN  OF  KTEEM,  LOVE,  AND  GRATITUDE. 


''  / set  out  with  a  perfect  diatrxisi  of  my  own  abilities; 
a  total  renunciation  of  every  speculation  of  my  own;  and 
with  a  profound  reverence  for  the  wisdom  of  our  ances- 
tors^ who  have  left  us  the  inheritance  of  so  happy  a  con- 
stitution,  and  so  flourishing  an  empire,  and,  what  is  a 
thousand  times  more  valuable,  the  treasury  of  the  maxims 
and  principles  which  formed  (lie  one,  and  obtained  the 
otherJ- 

BuBKB  on  Conciliation  with  Amerioi. 


N  O  T  E. 


The  speeches  and  addresses  in  this  volume  cover  a  period 
of  about  fifteen  months,  including  the  second  and  third 
sessions  of  the  Thirty-seventh  Congress  and  the  vacation. 
I  have  put  them  in  this  form  to  meet  the  wishes  of  a 
few  friends,  in  justice  to  myself,  —  that  my  position  may 
not  be  misunderstood  —  and  in  the  hope,  not  very  buoy- 
ant, that  they  may  do  good.  I  am  painfully  sensible 
how  fragmentary  and  defective  they  are.  But  the  prin- 
ciples they  seek  to  illustrate  and  defend  are  just  and 
true,  and  will  weather  the  storm.  They  constitute  the 
traditional  policy  of  the  country,  a  return  to  which  is, 
in  my  judgment,  its  only  security.  That  they  are  un- 
popular at  this  moment,  does  not  disturb  me :  the  more 
imperative  is  the  duty  of  standing  by  and  upholding 
them.  The  citizen  owes  to  the  country,  in  the  hour  of 
her  peril,  honest  counsel,  calmly  given,  bnt  with  the 
"  love  that  casteth  out  fear."  Never  were  freedom  of 
thought  and  of  the  lips  and  pen  so  necessary  as  now. 
They  have  become,  not  only  the  most  precious  of  rights, 
but  the  most  religious  of  duties. 


VI  NOTE. 


In  preparing  for  the  printer,  I  have  corrected  a  few 
of  the  errors  of  style.  I  have  not  felt  at  liberty  to  make 
material  changes  in  the  thought  In  one  or  two  in- 
stances (as  in  the  remarks  on  the  Conscription  Bill), 
I  have  added,  from  notes,  suggestions  omitted  at  the 
time  of  delivery.  The  recurrence  of  the  same  idea,  and 
of  even  the  same  expression,  in  different  speeches  on 
the  same  or  kindred  topics,  could  not  well  be  avoided 

From  the  remarks  on  the  Trent  case,  I  have  stricken 
two  or  three  sentences  which  were  thought  to  breathe  a 
spirit  of  vengeance ;  a  spirit  the  gospel  does  not  permit 
us  to  indulge,  even  against  the  enemies  of  our  country. 
Of  the  expressions  of  confidence  in  the  conservative 
views  of  the  President,  I  can  only  say,  I  believed  them 
well  grounded  when  they  were  made. 


Jamaica  Plain,  May  25, 1863. 
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SPEECHES. 


THE  RELATION  OF  THE  "SECEDED  STATES"  (SO  CALLED)  TO  THE 
UNION,  AND  THE  CONFISCATION  OF  PROPERTY,  AND  EMANCIPA- 
TION   OF    SLAVES,   IN   SUCH   STATES,   APRIL   10,   1862. 


The  House  being  in  Committee  of  the  Whole  on  the  State  of 
the  Union,  Mr.  Thomas  said, — 

Mr.  Chairman,  —  I  avail  myself  of  the  indulgence  of 
the  Committee  to  make  some  suggestions  upon  subjects 
now  attracting  the  attention  of  Congress  and  of  the 
country,  —  the  relations  of  the  "seceded  States"  (so 
called)  to  the  Union,  the  confiscation  of  property,  and 
the  emancipation  of  slaves,  in  such  States.  Sensible 
how  deeply  the  interests  of  the  country  are  involved  in 
their  right  decision,  I  can  only  say,  I  have  given  to 
them  careful  and  patient  consideration,  with  an  earnest 
hope  and  desire  to  learn  what  my  duty  is,  and  faithfully 
and  firmly  to  discharge  it 

The   questions   are  novel   as  they  are  momentous. 

In  the  discussion  of  them,  little  aid  can  be  derived  from 

our  own  precedents,  from  the  history  of  other  nations, 

or  from  writers  on  constitutional  and  international  law. 

The  solution  of  the  difficult  problems  of  right  and  duty 
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involved  must  be  found  in  the  careful  study  of  the  prin- 
ciples of  the  Constitution,  and  the  just  and  logical  ap- 
plication of  them  to  this  new  condition  of  things. 

The  peculiar  feature  of  our  civil  polity  is,  that  we 
live  under  written  constitutions,  defining  and  limiting 
the  powers  of  Government,  and  securing  the  rights  of  the 
individual  subject  Our  political  theory  is,  that  the  peo- 
ple retain  the  sovereignty,  and  that  the  Government 
has  such  powers  only  as  the  people,  by  the  organic  law, 
have  conferred  upon  it.  Doubless  these  inflexible 
rules  sometimes  operate  as  a  restraint  upon  measures, 
which,  for  the  time  being,  seem  to  be  desirable.  The 
compensation  is,  that  our  experience  has  shown,  that, 
as  a  general  rule  and  in  the  long-run,  the  restraint  is 
necessary  and  wholesome. 

It  is,  I  readily  admit,  by  no  narrow  and  rigid  con- 
struction of  the  words  of  the  Constitution  that  the 
powers  and  duties  of  Congress  on  these  subjects  are  to 
be  ascertained.  Every  provision  must  be  fairly  con- 
strued in  view  of  the  great  objects  the  Constitution  was 
ordained  to  effect,  and  with  the  full  recognition  of  the 
powers  resulting  from  clear  implication  as  well  as  ex- 
press grant  Designed  as  the  bond  of  perpetual  union 
and  as  the  framework  of  permanent  government,  we 
should  be  very  slow  to  conclude  that  it  lacked  any  of 
the  necessary  powers  for  self-defence  and  self-preserva- 
tion. 

But  recognizing  the  profound  wisdom  and  foresight 
of  the  Constitution,  and  its  adaptation  to  all  the  exi- 
gencies of  war  and  peace,  when  a  measure  is  proposed 
in  apparent  conflict  with  its  provisions,  we  may  well 
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pause  to  inquire,  whether,  after  all,  the  measure  is  ne- 
cessary ;  and  whether  we  may  not  bend  to  the  Constitu- 
tion, rather  than  that  the  Constitution  should  give  way 
to  us.  When  we  make  necessity  our  lawgiver,  we  are 
very  ready  to  believe  the  necessity  exists. 

Nor  are  we  to  forget  that  the  Constitution  is  a  bill  of 
rights  as  well  as  a  frame  of  government ;  that  among 
the  most  precious  portions  of  the  instrument  are  the 
first  ten  amendments;  that  it  is  doubtful  whether  the 
people  of  the  United  States  could  have  been  induced  to 
adopt  the  Constitution,  except  upon  the  assurance  of 
the  adoption  of  these  amendments,  which  are  our  Magna 
Carta,  embodying  in  the  organic  law  the  securities  of 
life,  liberty,  and  estate,  which,  to  the  Anglo-Saxon 
mind,  are  the  seed  and  the  fruit  of  free  government. 
Some  portions  of  our  history  have  led  to  the  conclusion, 
that  the  existence  of  these  amendments  may,  in  the 
confusion  of  the  times,  have  been  overlooked. 

In  my  humble  judgment,  Mr.  Chairman,  there  has 
been,  and  is  now,  but  one  issue  before  the  country;  and 
that  is,  whether  the  Constitution  of  the  United  States 
sHall  be  the  supreme  law  of  the  land.  That  Constitu- 
tion was  formed  by  the  people  of  the  United  States.  It 
acts,  not  upon  the  States,  nor,  through  the  States,  upon 
us  as  citizens  of  the  several  States,  but  directly  upon  us 
as  citizens  of  the  United  States ;  claiming,  on  the  one 
hand,  our  allegiance,  and  giving  to  us,  on  the  other,  its 
protection.  It  is  not  a  compact  between  the  States,  or 
the  peoples  of  the  several  States :  it  is  itself  a  frame 
of  government  ordained  and  established  by  the  people  of 
the  United  States. 
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The  sphere  of  the  Government  so  established  is  indeed 
limited ;  but  within  that  sphere  its  power  is  supreme- 
It  is  a  Government  of  delegated  powers ;  and  the  powers 
not  delegated  are  reserved  either  to  the  States  or  to  the 
people  (Amendments,  art,  10). 

The   powers  and  functions  granted  to  the  National 
Government  by  the  Constitution  are  embraced  in  three 
general  classes,  —  those  concerning  the  relations  of  the 
United  States  to  foreign  nations ;  those  concerning  the 
relations  between  the  States  and  their  citizens  respec- 
tively ;  and  certain  powers,  which,  though  belonging  to 
the  home-department  of  Government,  to  be  useful  and 
effective,  must  be  general  and  uniform  in  their  opera- 
tion throughout  the  country.     A  very  large  proportion 
of  the  ordinary  and  necessary  powers  and  functions  of 
Government  is  left  in  the  States.     The  powers  of  the 
National  Government  do  not  extend  to  or  include  the 
domestic   institutions   or  internal  poHce  of  the  States. 
The  separation  and  distinction  between  the  respective 
spheres  of  the  State  and  National  Governments  is  an 
essential  characteristic  of  our  system,  and  is  as  old  as 
the   idea   of  Union  itself.     No  Union  was  suggested, 
no  project  of  one  for  a  moment  entertained,  on   any 
other  basis.     The  Colonies,  in  authorizing  their  dele- 
gates to  assent  to  a  separation  from  Great  Britain,  and 
to   form   a   Union   for  the  general  defence,  expressly 
restricted  them  from  consenting  to  any  articles  of  union 
which  should  take  from  the  Colonies  the  power  over 
their  internal   police   and   domestic   institutions.     The 
resolutions  of  the  Colonies  of  New  Jersey,  Maryland, 
and  Khode  Island,  may  be  cited  in  illustration. 
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The  resolution  of  the  Provincial  Congress  of  New 
Jersey  —  passed  June  21,  1776,  and  laid  before  the 
Continental  Congress  on  the  28th  of  June — empowered 
the  delegates  of  that  Province  to  — 

'*  Unite  with  the  delegates  of  the  other  Colonies  in  declaring  the 
United  Colonies  independent  of  Great  Britain ;  entering  into  a  con- 
federation for  union  and  common  defence ;  making  treaties  with  foreign 
nations  for  commerce  and  assistance ;  and  to  take  such  other  mea- 
sures as  may  appear  to  them  and  you  necessary  for  these  great 
ends ;  promising  to  support  them  with  the  whole  force  of  this  Plx>- 
vince;  always  observing^  whatever  plan  of  confederacy  you  enter 
into,  the  regulating  the  internal  police  of  this  Province  is  to  he  reserved 
to  the  Colony  Legislature" 


The  Convention  of  the  Colony  of  Maryland,  by  a 
resolution  (adopted  June  28,  1776,  and  laid  before  Con- 
gress July  1),  authorized  and  empowered  the  deputies 
of  the  Colony  to  — 

"  Concur  with  the  other  United  Colonies,  or  a  majority  of  them, 
in  declaring  the  United  Colonies  free  and  independent,  in  favoring 
such  further  compact  and  confederation  between  them,  in  making 
foreign  alliances,  and  in  adopting  such  other  measures  as  shall  be 
judged  necessary  for  securing  the  liberties  of  America ;  and  that  said 
Colony  will  hold  itself  bound  by  the  resolutions  of  the  majority  of  the 
United  Colonies  in  the  premises ;  provided  the  sole  and  exclusive  right 
of  regulating  the  internal  government  and  police  of  that  Colony  he  rC" 
served  to  the  people  thereof"  —  Journals  of  Congress  j  1776,  pp.  390, 
891,  392. 

The  credentials  of  the  Assembly  of  Rhode  Island, 
after  giving  to  the  delegates  power  to  enter  into  union 
and  confederation,  add, — 

'^  Taking  the  greatest  care  to  secure  to  this  Colony,  in  the  strongest 
and  most  perfect  manner,  its  present  established  form,  and  all  the 
powers  of  government,  so  far  as  relates  to  its  internal  police,  and  con- 
duct of  our  affairs,  civil  and  religious."  —  Ihid.j  p.  343. 
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In  the  Revolutionary  Government,  in  the  Articles  of 
Confederation,  in  the  Constitution,  in  its  judicial  inter- 
pretation, in  every  administration  under  the  Constitu- 
tion, and  in  every  department  of  the  Government,  the 
limitation  has  thus  far  been  carefully  recognized  and 
faithfully  kept.  This  familiar,  well-settled  doctrine,  as 
to  the  independent  respective  spheres  of  the  National 
and  State  Government,  has  never,  perhaps,  been  more 
clearly  and  strongly  stated  than  in  one  of  the  resolu- 
tions adopted  by  the  Convention  which  ushered  the 
present  administration  into  power :  — 

"  Resolved^  That  the  maintenance  inviolate  of  the  rights  of  the 
States,  and  especially  the  right  of  each  State  to  order  and  control  its 
own  domestic  institutions  according  to  its  own  judgment  ezdusivelj, 
is  essential  to  that  balance  of  powers  on  which  the  perfection  and 
endurance  of  our  political  fabric  depends." 

It  is  expressed  also,  with  clearness  and  strength,  in 
the  resolution  adopted  by  the  House,  near  the  close 
of  the  last  session  of  Congress,  by  a  nearly  unanimous 
vote :  — 

^'  Resolved^  That  neither  the  Federal  Grovemment,  nor  the  people 
or  governments  of  the  non-slaveholding  States,  have  a  purpose  or  a 
constitutional  right  to  legislate  upon  or  interfere  with  slavery  in  any 
of  the  States  of  the  Union." 

These  doctrines,  as  to  the  supremacy  of  the  National 
Government  within  its  sphere  and  of  the  reserved 
rights  of  the  States,  are  elementary.  Between  them 
there  is  no  necessary  conflict  Each  is  the  complement 
of  the  other,  —  both  vital  parts  of  that  political  system 
under  whose  admirable  distribution  and  adjustment  of 
powers  the  people  of  the  United  States  have  had  for 
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seventy  years  incomparably  the  best  and  most  beneficent 
Government  the  world  has  ever  known,  —  a  Govern- 
ment now  imperilled,  not  by  reason  of  any  inherent 
defect  or  any  want  of  wisdom  or  foresight  in  its  founders, 
not  because  we  have  outgrown  its  provisions,  not  be- 
cause it  is  behind  the  age;  but  because  it  has  fallen 
upon  an  age  not  worthy  of  it, — an  age  which  has  failed 
to  appreciate  the  spirit  of  wisdom,  prudence,  and  mode- 
ration, in  which  it  was  founded. 

Such  being  the  relation  of  the  Government  of  the 
United  States  to  its  citizens  and  to  the  States,  the  first 
question  that  arises  is,  how  far  this  relation  is  affected 
by  the  fact  that  several  of  the  States  have  assumed,  by 
ordinances  of  secession,  to  separate  themselves  from  the 
Union. 

The  people  of  the  United  States,  in  and  by  the  Con- 
stitution of  the  United  States,  established  a  National 
Government,  without  limitation  of  time,  "  for  themselves 
and  their  posterity."  It  had  been  provided  under  the 
Articles  of  Confederation,  that  the  Union  should  be 
perpetual.  The  Constitution  was  established  to  form 
"a  more  perfect  union"  than  that  of  the  Confederation ; 
more  efficient  in  power,  and  not  less  durable  in  time. 
There  is  not  a  clause  or  word  in  the  Constitution,  which 
looks  to  separation.  It  has  careful  provisions  for  its 
amendment,  none  for  its  destruction ;  capacity  for  •  ex- 
pansion, none  for  contraction ;  a  door  for  new  States  to 
come  in,  none  for  old  or  new  ones  to  go  out  An  ordi- 
nance of  secession  has  no  legal  meaning  or  force ;  is 
TvhoUy  inoperative  and  void.  The  Constitution,  and 
the  laws  and  treaties  made  under  it,  the  people  have 
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declared,  **  shall  be  the  supreme  law  of  the  land ;  and 
the  judges  in  every  State  shall  be  bound  thereby,  any 
thing  in  the  constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding."  The  act  of  secession,  there- 
fore, cannot  change  in  the  least  degree  the  legal  relation 
of  the  State  to  the  Union.  No  provision  of  the  Con- 
stitution of  the  United  States,  no  law  or  treaty  of  the 
United  States,  can  be  abrogated  or  impaired  thereby. 
No  citizen  of  the  United  States,  residing  in  the  seceded 
States,  is,  by  such  ordinance  of  secession,  deprived  of 
the  just  protection  of,  or  exempted  from  any  of  his 
duties  to,  the  United  States.  In  contemplation  of  law, 
the  reciprocal  duties  of  protection  and  allegiance  remain 
unaffected.  After  the  act  of  secession,  the  province 
and  duty  of  the  Government  of  the  United  States  are 
the  same,  according  to  the  full  measure  of  its  ability,  as 
before,  —  to  enforce  in  every  part  of  the  Union,  and 

* 

over  every  inch  of  its  territory,  the  Constitution  and 
laws  of  the  United  States. 

It  is  the  necessary  result  of  these  principles,  that  no 
State  can  abrogate  or  forfeit  the  rights  of  its  citizens  to 
the  protection  of  the  Constitution  of  the  United  States, 
or  the  privileges  and  blessings  of  the  Union  which  that 
Constitution  secures  and  makes  perpetual.  The  pri- 
mary, paramount  allegiance  of  every  citizen  of  the 
United  States  is  to  the  nation ;  and  the  State  authorities 
can  no  more  impair  that  allegiance  than  a  county  court 
or  a  vUlage  constable.  Every  proposition,  however  art- 
fully disguised,  which  seeks  to  give  any  eflfect  or  vitality 
to  an  ordinance  of  secession,  for  evil  or  for  good,  is 
itself  a  confession  of  the  right.    To  say  that  an  act  of 
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secession  is  inoperative  and  void  against  the  Constitution, 
and  that  this  void  act,  sustained  by  force,  is  a  practical 
abdication  of  the  rights  of  the  State  under  the  Con- 
stitution, is  to  blow  hot  and  blow  cold,  to  deny  and  affirm, 
in  the  same  breath ;  to  state  a  proposition  which  is  fdo 
de  8e. 

It  is  also  the  plain  and  necessary  conclusion,  from 
the  principles  before  stated,  that  a  State  cannot  commit 
treason.  Under  the  Constitution  of  the  United  States, 
persons  only  can  commit  treason.  How  treason  may  be 
committed,  and  how  tried  and  punished,  the  Constitu- 
tion points  out  (Constitution,  art.  3,  sect  3;  Amend- 
ments,  arts.  5  and  6).  The  persons  who  for  the  time 
being  hold  the  offices  under  a  State  Government  may 
individually  commit  treason ;  but  the  acts  of  the  State 
officers,  transcending  their  authority  and  in  conflict  with 
the  Constitution  of  the  United  States,  involve  in  their 
guilt  no  man  who  has  not  himself  levied  war  against  the 
United  States,  or  adhered  to  their  enemies,  giving  them 
aid  and  comfort  It  is  only  we,  the  subjects,  that  can 
commit  treason,  or  expiate  its  guilt.  No  man,  or  set  of 
men,  can,  without  our  consent,  involve  us  in  the  awful 
crime,  or  subject  us  to  the  awful  penalties,  of  treason. 

As  a  State  cannot  commit  the  crime  of  treason,  it 

cannot  incur  a  forfeiture  of  its  powers  and  functions  as 

the  penalty  of  treason.     The  punishment  provided  for 

traitors  is  the  result  of  judicial  trial,  conviction,  and 

judgment     How  to  indict  a  State,  the  constitution  of 

the  court,  the  mode  of  trial,  the  form  of  judgment,  and 

process  of  execution,  yet  exist  in  gremio  legis.     Nor  is 

it  material  that  the  acts  of  the  State  officers  have  the 
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sanction  *  and  support  of  the  majority  of  the  people  of 
the  State.  Withm  the  proper  sphere  of  the  State 
Government,  the  rule  of  the  majority  will  prevail,  ex- 
cept so  far  as  it  is  restrained  by  the  organic  law ;  but 
the  majority  of  the  voters  of  the  State  cannot  deprive 
the  minority  of  the  rights  secured  to  them  by  the  Con- 
stitution of  the  United  States.  Some  of  these  rights 
may  be  kept  in  abeyance.  Their  exercise  may  be  over- 
borne by  superior  physical  force.  They  may  sleep  ;  but 
it  is  not  the  sleep  of  death.  They  are  integral  parts  of 
the  Constitution,  and  can  only  perish  when  the  Consti- 
tution perishes. 

The  State  of  Tennessee,  for  example,  has  passed  an 
ordinance  of  "  secession."  She  has  allied  herself  with 
the  other  seceding  States.  Her  vote  of  secession  is 
sustained  by  force.  Upon  this  new  and  startling  theory 
of  the  Constitution,  she  has  already  incurred  a  forfeit- 
ure  of  all  those  functions  and  powers  essential  to  the 
continued  existence  of  the  State  as  a  body  politic.  The 
voice  of  her  eloquent  senator  is  heard  in  the  Capitol; 
her  venerable  judge  sits  in  the  highest  judicial  tribunal, 
and  exercises  the  highest  functions  of  Government; 
her  representatives  mingle  in  our  councils ;  her  loyal 
citizens  greet  with  tears  of  joy  the  banner  of  our  ad- 
vancing hosts,  —  their  hope  and  our  hope,  their  pride 
and  our  pride.  Yet,  upon  this  theory,  there  is  no  Ten- 
nessee :  ''  the  Commonwealth  itself  is  past  and  gone." 
Its  citizens  can  no  longer  be  represented  in  this  House 
or  the  Senate.  The  courts  of  the  United  States  are 
closed  against  them  (Corporation  of  New  Orleans  vs. 
Winter,  1  Wheaton  Rep.,  91).     The  requisition  upon 
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the  State  for  troops  was  a  mistake.  The  direct  tax  was 
a  mistake.  Its  citizens,  under  the  shield  of  the  Consti- 
tution, are  outlaws,  and  in  their  own  homes  exiles.  If 
such  be  the  effects  of  a  void  act  of  secession,  we  should 
be  grateful  we  are  not  called  upon  to  witness  the  results 
of  a  valid  one.  There  is  nothing  in  the  doctrines  of 
nullification  or  secession  more  disloyal  to  the  Constitu- 
tion, more  fatal  to  the  Union,  than  this  doctrine  of 
State  suicide.  It  is  the  gospel  of  anarchy,  the  philoso- 
phy of  dissolution.  Nor  by  carrying  out  this  doctrine 
of  the  destruction  or  forfeiture  of  the  State  organization 
would  any  thing  be  gained  for  the  cause  of  freedom. 
Slavery  exists  by  the  local,  municipal  law ;  and  would 
not  be  abolished,  unless  you  go  one  step  further,  and 
hold,  that,  with  the  loss  of  the  State  organization,  the 
institutions,  laws,  and  civil  relations  of  the  States 
perish.  Now,  in  case  of  conquest  even,  though  the 
people  of  the  conquered  territory  change  their  alle- 
giance, their  relations  to  each  other  and  their  rights  of 
property  remain  undisturbed.  The  modem  usage  of  na- 
tions, which  has  become  law,  would  be  violated  if 
private  property  should  be  generally  confiscated  and 
private  rights  annulled  (United  States  vs.  Percheman, 
7  Peters,  51 ;  3  Phillimore,  p.  743).  When,  therefore. 
States  were  reduced  to  Territories,  the  National  Gov- 
ernment could  not  abolish  slavery  therein,  except  under 
the  right  of  eminent  domain  and  by  giving  just  com- 
pensation. 

If  we  are  right  as  to  the  nullity  of  the  acts  of  seces- 
sion, we  may  proceed  to  inquire  whether  the  fact,  that 
the  seceding  States  have  attempted  to  form  a  new  alii- 
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ance  or  confederation,  will  effect  the  result.  Upon 
the  plainest  letter  of  the  Constitution,  as  well  as  by  its 
entire  spirit,  these  acts  of  confederation  are  void.  Con- 
tinuing as  States  in  spite  of  their  ordinances,  they  were 
expressly  forbidden  to  enter  into  any  treaty,  alliance,  or 
confederation,  or  into  any  agreement  or  compact,  with 
another  State  or  with  a  foreign  power  (Constitution,  art 
1,  sect  10).  Neither  by  secession  nor  confederation  have 
they  changed  their  legal  relation  to  the  Union  and  the 
Constitution  of  the  United  States.  They  are  still  mem- 
bers of  the  Union,  foregoing  for  a  time  its  privileges,  but 
subject  to  its  duties,  bound  to  -  it  by  a  cord  which  the 
sword  of  successful  revolution  can  alone  sever. 

What,  then,  it  may  be  asked,  is  the  legal  character  of 
this  great  insurrection?  The  answer  is.  It  is  a  rebellion 
of  citizens  of  the  United  States  against  the  Government 
of  the  United  States  ;  an  organized  effort  to  subvert  and 
overthrow  its  authority,  and  to  establish  another  Gov- 
ernment in  its  stead.  Nothing  can  be  more  explicit 
than  the  proclamation  of  April  15,  1861 :  — 

*'  The  laws  of  the  United  States  have  been  for  some  time  past  and 
now  are  opposed,  and  the  execution  thereof  obstructed,  in  the  States 
of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisi* 
ana,  and  Texas,  by  combinations  too  powerful  to  be  suppressed  bj  the 
ordinary  course  of  judicial  proceedings,  or  by  the  powers  vested  in 
the  marshals  by  law. 

"  Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United 
States,  in  virtue  of  the  power  in  me  vested  by  the  Constitution  and 
the  laws,  have  thought  tit  to  call  forth,  and  hereby  do  call  forth,  the 
militia  of  the  several  States  of  the  Union,  to  the  aggregate  number  of 
seventy-five  thousand,  in  order  to  suppress  said  combinations^  and  to 
cause  the  laws  to  he  duly  executed. 

*^  I  appeal  to  all  loyal  citizens  to  favor,  facilitate,  and  aid  Ibis 
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effort  to  maintain  the  honor,  the  integrity^  and  the  existence  of  our 
National  Union  and  the  perpetuity  of  popular  Government,  and  to 
redress  wrongs  already  long  enough  endured." 

The  State  organizations  have  been  found  convenient, 
and  have  been  used  for  the  purposes  of  the  Rebellion. 
Those  of  counties  and  cities  have  been  used  for  the 
same  ends.  In  either  case,  it  was  an  entire  perversion 
of  their  functions ;  and  the  action  is  none  the  less  illegal 
and  revolutionary  on  that  account.  A  State,  as  such, 
having  no  power  to  engage  in  war  with  any  other  State 
or  with  the  United  States,  cannot  interpose  its  shield 
between  the  Government  of  the  United  States  and  its 
subjects  committing  treason  by  levying  war  against  it ; 
nor  is  such  levying  war  any  the  less  treason  because  the 
traitors  held  places  of  trust  in  the  State  Governments, 
and  perverted  the  functions  of  those  Governments  to 
their  base  ends.  Morally,  it  is  an  aggravation  of  the 
offence.     It  does  not  change  its  essential  legal  character. 

In  the  Convention  for  forming  the  Constitution  of  the 
United  States,  Luther  Martin,  of  Maryland,  was  anxious 
to  insert  a  provision  to  save  the  citizens  of  the  States 
from  being  punishable  as  traitors  to  the  United  States 
when  acting  expressly  in  obedience  to  the  authority 
of  their  own  States.  The  provision  offered  by  him 
was, — 

**  That  no  act  or  acts  done  by  one  or  more  of  the  States  against 
the  United  States,  or  by  any  citizen  of  any  one  of  the  United  States, 
under  the  authority  of  one  or  more  of  the  said  States,  shall  be  deemed 
ire<uonj  or  punished  cu  such  ;  but,  in  case  of  war  being  levied  by  one 
or  more  of  the  States  against  the  United  States,  the  conduct  of  each 
party  towards  the  other,  and  their  adherents  respectively,  shall  be 
regulated  by  the  laws  of  war  and  of  nations." 
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This  proposition  was  rejected,  Mr.  Martin  says  with 
much  feeling,  because  the  leading  members  of  the  Con- 
vention meant  to  leave  the  States  at  the  mercy  of  the 
National  Government  The  more  obvious  reason  is, 
that  it  was  inconsistent  with  the  whole  theory  of  the 
Constitution,  which,  springing  from  the  people  of  the 
United  States,  acted  directly  upon  them  as  its  subjects, 
and  with  a  force  which  no  law  or  ordinance  of  a  State 
could  impair. 

This,  then,  is  not  a  conflict  of  States ;  nor  is  it  a  war 
of  countries  or  of  geographical  lines.  It  is  a  conflict 
between  Government  and  its  disobedient  subjects.  He 
only  is  the  enemy  of  the  United  States  who  is  commit- 
ting treason  by  levying  war  against  the  United  States, 
or  giving  aid  and  comfort  to  those  who  do.  The  loyal, 
faithful  subject  of  the  United  States,  wherever  on  the 
soil  of  his  country  he  may  have  his  home,  is  not 
the  enemy  of  his  country.  No  subtilty  of  logic,  no 
ingenuity  of  legal  construction,  no  misapplication  of 
the  laws  of  international  war  to  this  contest,  can  change 
the  nature  of  things ;  can  convert  loyalty  into  treason, 
or  devotion  into  hostility.  If  there  be  to-day  in  Ten- 
nessee or  Georgia,  or  South  Carolina  even,  a  loyal 
subject  of  the  United  States,  "  faithful  among  the  faith- 
less found,"  the  Government  is  not  at  war  with  him. 
I  am  aware,  that,  as  to  property  taken  on  the  high  seas, 
^  some  of  the  district  courts  of  the  United  States  have 
held  otherwise ;  but  I  venture  to  hope,  that  the  court 
of  last  resort  will  affirm  the  doctrine,  stated  by  Mr.  Jus- 
tice Nelson  of  that  court,  to  be  good  sense  and  sound 
law:  — 
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''  On  the  breaking-out  of  a  war  between  two  nations,  the  citizens 
or  subjects  of  the  respective  belligerents  are  deemed  by  the  law  of 
nations  to  be  the  enemies  of  each  other.  The  same  is  true,  in  a  quali- 
fied sense,  in  the  case  of  a  civil  war  arising  out  of  an  insurrection  or 
rebellion  against  the  mother-government.  But,  in  the  latter  case,  the 
citizens  or  subjects  residing  within  the  insurrectionary  district,  not 
implicated  in  the  rebellion,  but  adhering  to  their  allegiance,  are  not 
enemies,  nor  to  be  regarded  as  such.  This  distinction  was  constantly 
observed  by  the  English  Government  in  the  disturbances  in  Scotland, 
under  the  Pretender  and  his  son,  in  the  years  1715  and  1745.  It 
modifies  the  law  as  it  respects  the  condition  of  the  citizens  or  sub- 
jects, residing  within  the  limits  of  the  revolted  district,  who  remain 
loyal  to  the  Government." 

The  difference  between  a  war  and  a  rebellion  is  clear 
and  vital.  War  is  the  hostile  relation  of  one  nation  to 
another,  involving  all  the  subjects  of  both :  rebellion 
is  the  relation  which  disloyal  subjects  hold  to  the  na- 
tion, not  involving  or  impairing  the  rights  of  loyal 
subjects.  The  law  may  fail  to  protect  obedient  subjects ; 
but  it  never  condemns  them.  As  between  the  Govern- 
ment, and  its  subjects  in  arms  against  it,  the  legal  relation 
is  not  that  of  war,  notwithstanding  the  war-power  is 
used  to  subdue  and  reduce  them  to  obedience.  Though 
the  Rebellion  has  assumed  gigantic  proportions,  and  the 
civil  power  is  impotent  to  repress  it,  the  array  of  num- 
bers, and  extent  of  physical  force,  do  not  change  its 
essential  legal  character.  It  is  still  treason,  - —  the  levy- 
ing of  war  against  the  United  States  by  those  who  owe 
to  it  allegiance.  For  this  exigency  the  Constitution  has 
provided.  The  war-power  of  the  Government  may  be 
evoked  "  to  execute  the  laws  of  the  Union,  and  to  sup- 
press insurrection."  In  levying  war  against  the  United 
States,  the  rebels  do  not  cease  to  be  traitors,  but  are 
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doing  the  thing  in  which  the  Constitution  declares  trea- 
son to  consist  (art.  3,  sect.  3). 

While  using  the  powers  and  appliances  of  war  for 
the  purpose  of  subduing  the  Rebellion,  we  are  by  no 
means  acting  without  the  pale  of  the  Constitution.  We 
are  using  precisely  the  powers  with  which  the  Constitu- 
tion has  clothed  us  for  this  end.  We  are  seeking 
domestic  tranquillity  by  the  sword  the  Constitution  has 
placed  in  our  hands.  In  the  path  of  war,  as  of  peace, 
the  Constitution  is  our  guide  and  our  light,  the  cloud  by 
day,  the  pillar  of  fire  by  night. 

While  using  the  powers  of  war  for  executing  the 
laws  and  subduing  rebellion,  we  are,  of  course,  bound 
and  restrained  by  the  laws  of  war.  It  is  our  duty  and 
our  privilege  to  respect  the  maxims  of  humanity  and 
moderation  by  which  the  law  of  nations  and  of  Chris- 
tian civilization  has  tempered  the  spirit  of  modem 
hostiUties.  During  the  war.  we  may  recognize  in  the 
rebels  the  rights  of  belligerents ;  may  send  them  flags 
of  truce ;  may  make  with  them  capitulations,  cartels  for 
exchange  of  prisoners ;  and  extend  to  them  the  courte- 
sies which  mitigate,  to  some  extent,  the  iron  rigor  of 
war.  These  things  were  done  in  the  earliest  stages 
of  our  Revolution,  not  only  before  the  separation  of  the 
Colonies  was  declared,  but  before  the  idea  of  inde- 
pendence had  fairly  taken  possession  of  the  public 
mind.  But  it  was  never  supposed,  that,  by  adopting 
the  usages  of  civilized  warfare.  Great  Britain  was  relax- 
ing her  hold  upon  the  Colonies,  or  elevating  them  into 
independent  powers.  Nothing  is,  I  think,  plainer  in 
principle,  than  that  the  recognition  of  these  rights  and 
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the  observance  of  these  usages  — flagrante  hello  —  can- 
not affect  the  legal  relation  of  the  parties;  does  not 
divest  the  sovereign  of  his  power,  or  release  the  subject 
from  his  duties,  when  the  strife  of  arms  ceases.  It  is 
only  wlien  rebellion  has  ripened  into  successful  revolu- 
tion, that  the  permanent  legal  relations  of  the  parties 
are  changed  The  recognition  of  the  "  belligerent  rights" 
of  the  rebels  by  foreign  powers,  can,  as  between  the 
sovereign  and  his  subjects,  have  no  other  or  further 
effect.  Such  recognition  (if  known  to  the  law  of  na- 
tions) proceeds  upon  the  ground,  that  the  revolution  is 
not  accomplished^  and  that  the  connection  is  not  dissolved. 
Had  this  been  done,  the  recognition  would  have  been 
of  their  separate  national  existence. 

In  my  humble  judgment,  Mr.  Chairman,  the  "  seceded 
States  "  (so  called),  and  the  people  of  those  States,  are 
to-day  integral  parts  of  the  Union,  over  whom,  when 
the  conflict  of  arms  ceases,  the  Constitution  of  the 
United  States,  and  the  laws  made  under  it,  will  resume 
their  peaceful  sway.  Traitors  may  perish ;  some  insti- 
tutions may  perish:  the  nation  will  remain;  and  the 
States  will  remain,  essential  parts  of  the  body  politic. 
"  The  body  is  one,  and  hath  many  members ;  and  all 
the  members  of  that  body,  being  many,  are  one  body." 

With  this  brief  and  imperfect  development  of  the 
principles  involved  in  this  great  controversy,  I  proceed 
to  a  more  direct  consideration  of  the  subjects  of  confis- 
cation and  emancipation. 

In  seeking  to  know  what  this  Government  ought  to 
do  in  relation  to  the  confiscation  of  private  property,  or 
the  emancipation  of  slaves,  in  the  "seceding"  States,  the 
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obvious  question  presenting  itself  to  every  mind  at 
the  threshold  is,  What  is  the  end  which  the  Government 
and  the  people  are  seeking  to  attain  1  There  can  be 
but  one  loyal  answer  to  that  question.  It  is  to  preserve 
the  Union  and  the  Constitution  in  their  integrity;  to 
vindicate  in  every  part  of  this  indivisible  Republic  its 
supreme  law.  No  purpose,  however  humane,  benefi- 
cent, or  attractive,  can  divert  our  steps  from  the  plain, 
straight  path  of  sworn  duty.  What  is  writ  is  writ  In 
seeking  to  change  it  by  force  of  arms,  we  become  the 
rebels  we  are  striving  to  subdue. 

It  is  a  plain  proposition,  that,  in  seeking  to  enforce 
the  law,  we  are,  as  far  as  possible,  to  obey  the  law. 
We  are  not  to  destroy  in  seeking  to  preserve.  The 
people  do  not  desire  a  bitter  and  remorseless  struggle 
over  the  dead  body  of  the  Constitution.  We  may  raise 
armies  and  navies,  and  pour  out  as  water  the  treasure 
and  life-blood  of  the  people ;  but  we  can  neither  think 
nor  act  wisely,  live  well,  or  die  well,  for  the  Repubhc, 
unless  we  keep  clearly  and  always  in  view  the  end  of 
all  our  labors  and  sacrifices,  —  the  Union  of  our  fathers, 
and  the  Constitution,  which  is  its  only  bond.  No 
thoughtful  man  can  believe  there  is  a  possibility  of 
reconstructing  the  Union  on  any  other  basis ;  or  that  it 
is  within  the  province  of  Congress,  in  any  other  but  the 
peaceful  way  of  amendment,  to  make  the  eflfort. 

The  bills  and  joint  resolutions  before  the  House,  pro- 
pose, with  some  differences  of  policy  and  method,  two 
measures,  —  the  confiscation  of  the  property  of  the 
rebels,  and  the  emancipation  of  their  slaves.  Some  of 
the  resolutions  propose  the  abolition  of  slavery  itself, 
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with  compensation  for  loyal  masters.  It  is  my  duty  to 
examine,  a,  brie«y  a.  I  may,  the  wMom,  the  ja.doe, 
and  the  constitutionality  of  the  measures  proposed. 
And,  first,  of  confiscation. 

The  propositions  for  confiscation  include  the  entire 
property  of  the  rebels,  real  and  personal,  for  life  and  in 
fee.  Within  the  class  whose  estates  are  to  be  confis- 
cated are  included  not  only  those  personally  engaged  in 
the  Rebellion,  in  arms  against  the  Government,  but 
also  those  who  adhere  to  them,  giving  them  aid  or  com- 
fort: so  that  within  the  sweep  of  the  bills  would  be 
brought  substantially  the  property  of  eleven  States  and 
six  millions  of  people. 

The  mind  instinctively  shrinks  from  a  proposition 
like  this.  It  relucts  to  include  in  one  "  fell  swoop  "  a 
whole  people.  It  asks  anxiously,*if  no  consideration  is 
to  be  had  for  different  degrees  of  guilt ;  if  the  same 
measure  is  to  be  meted  to  those  who  organized  the 
Bebellion  and  those  who  have  been  forced  into  it ;  if  no 
consideration  is  to  be  given  to  the  fact,  that  allegiance 
and  protection  are  reciprocal  duties;  and  that,  for  the 
last  ten  months,  the  National  Government  has  found 
itself  incapable  of  giving  protection  to  its  loyal  subjects 
in  the  "seceding  States,"  —  neither  defending  them, 
nor  giving  them  arms  to  defend  themselves ;  and  that, 
deprived  of  our  protection  and  incapable  of  resistance, 
they  have  yielded  only  to  superior  force ;  if  a  wise 
Government  is  to  forget  the  nature  of  man  and  the 
infiuences  of  birth,  of  soil,  of  home,  of  society,  and  of 
State,  by  which  his  opinions  are  insensibly  moulded  ;  and 
that  this  pestilent  heresy  of  the  right  of  secession,  fatal 
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as  it  is  now  seen  to  be,  not  only  to  the  existence  of  good 
government,  but  of  social  order  itself,  has  been  a  cardi- 
nal article  in  the  faith  of  a  large  portion  of  the  people  in 
the  Southern  States ;  and  that  they  have  been  induced, 
by  the  arts  and  sophistries  and  falsehoods  of  unprin- 
cipled leaders,  to  believe  that  their  future  safety  and 
well-being  required  the  exercise  of  the  right.  Those 
leaders  should  atone  for  their  crime  by  the  just  penalty 
of  the  law.  But  you  cannot,  says  Burke,  indict  "a 
whole  people ; "  you  cannot  apply  to  them  the  ordinary 
rules  of  criminal  jurisprudence.  To  state  the  propo- 
sition to  confiscate  the  property  of  eleven  States  is  to 
confute  it ;  is  to  shock  our  common  sense,  and  sense  of 
justice ;  is  to  forget  not  only  the  ties  of  history  and 
of  kindred,  but  those  of  a  common  humanity;  is  to 
excite  the  indignation  of  the  civilized  world,  and  to  in- 
voke the  interposition  of  all  Christian  governments. 

It  is  said  that  just  retaliation  requires  the  confisca- 
tion of  the  property  of  the  rebels.  Doubtless  nations 
may  feel  compelled  to  resort  to  measures  of  severe 
retaliation  ;  it  may  be  their  only  security  against  future 
outrage :  but  a  firmly  established  government  does  not 
resort  to  cruelty  and  injustice  because  its  rebellious 
subjects  have  done  so.  It  must  maintain  a  higher 
standard  of  rectitude  and  justice.  Its  object  is,  not 
vengeance,  but  to  deter  men  from  crime.  It  knows 
that  harsh  and  severe  punishments  but  rouse  pity 
for  the  criminal,  and  indignation  against  the  Govern- 
ment. 

Nor  will  the  difference  between  confiscation  by  the 
rebels    and   by  this  Government  be  overlooked.     Our 
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acts  of  confiscation,  if  within  the  limits  of  the  Constitu- 
tion, are  effective  and  permanent :  theirs,  void  in  law, 
are  temporary  in  their  effect  The  title  to  one  square 
inch  of  land  will  not  be  changed  by  any  confiscation  by 
the  rebel  authorities.  Every  man  who  has  occupied 
the  land  of  a  loyal  citizen  under  their  pretended  acts  of 
confiscation  will  be  liable  for  the  full  rent  and  damages 
to  the  estate.  Every  man  who  is  in  possession  of 
personal  property  under  them  will  be  compelled  to 
disgorge.  Every  debt  paid  under  them  into  rebel  trea- 
suries will  still  be  due  to  the  loyal  creditor.  The  resto- 
ration and  indemnity  will,  I  know,  be  imperfect  Many 
grievous  wrongs  will  go  unredressed ;  but  every  rebel, 
whatsoever  functions  he  may  have  usurped, — judicial 
or  executive,  —  who  has  invaded  the  rights  of  person  or 
of  property  of  a  loyal  citizen,  will  be  liable  to  his  last 
farthing  for  indemnity.  So  far,  therefore,  as  our  Go- 
vernment confiscates  the  property  of  rebels  to  its  own 
use,  it  takes  from  the  loyal  citizen  the  sources  to  which 
he  may  justly  look  for  redress. 

The  acts  of  general  confiscation  proposed  would  de- 
feat the  great  end  the  Government  has  in  view,  —  the 
restoration  of  order,  union,  and  obedience  to  law.  They 
would  take  from  the  rebels  every  motive  for  submission ; 
they  would  create  the  strongest  possible  motives  to  con- 
tinued resistance.  In  the  maintenance  of  the  Confede- 
rate Government,  they  might  possibly  find  protection  ; 
in  the  restoration  of  ours,  spoliation.  Spoliatis  arma 
mpersunt.  You  leave  them  the  great  weapon  of  de- 
spair. Sallust  said  of  the  old  Romans,  "  Majores  nostri 
religiosissimi  mortales  nihil  victis  eripiebant  praeter  inju- 
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riae  licentiam,"  —  "  Our  ancestors,  the  most  religious  of 
men,  took  from  the  vanquished  nothing  but  the  license 
of  wrong-doing,"  —  "  words,"  says  Grotius,  "  worthy  of 
having  been  said  by  a  Christian." 

It  seems  to  be  taken  for  granted,  that  our  efforts  to 
suppress  the  Rebellion  will  be  successful  in  proportion 
to  the  severity  of  the  measures  we  adopt  The  assump- 
tion is  at  war  with  the  lessons  of  history  and  with  the 
nature  of  man.  The  most  vigorous  prosecution  of 
the  war  possible  is  best  for  the  Government  and  its  sub- 
jects in  arms  against  it.  But  the  war  is  means  to  an 
end.  "  Wise  men  labor  in  the  hope  of  rest,  and  make 
war  for  the  sake  of  peace."  It  is  only  when  justice  is 
tempered  with  mercy  that  it  is  justice. 

Apart  from  the  injustice  and  impolicy  of  these  acts  of 
sweeping  confiscation,  I  have  not  been  able  to  find  in 
the  Constitution  the  requisite  authority  to  pass  them. 
There  are  two  aspects  in  which  the  legal  question  may 
be  viewed,  — JirsU  the  confiscation  and  forfeiture  of  pro- 
perty as  the  punishment  for  crime ;  secondly ^  under  what 
has  popularly  been  called  the  "  war-power "  of  the 
Government. 

Looking  at  confiscation  as  the  penalty  of  crime,  trea- 
son, or  any  lower  grade  of  offence,  some  things  seem  to 
be  plain :  — 

That  such  forfeiture  can  be  created  by  statutes  appli- 
cable only  to  offences  committed  after  their  passage. 
Congress  cannot  pass  an  ex  post  facto  law  (Constitu- 
tion, art.  1,  sect.  9). 

The  subject  charged  with  treason  may  justly  claim  all 
the  muniments  and  safeguards  of  the  Constitution. 
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He  cannot  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law  (Amendments,  art.  5) ;  that 
is,  judicial  process,  as  understood  from  the  days  of 
Magna  Carta. 

He  cannot  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia  when  in  actual  service 
in  time  of  war  or  public  danger,  unless  on  present- 
ment or  mdictment  by  a  grand  jury  (ihid.). 

After  indictment,  he  must  have  a  trial  by  an  impaitial 
jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed;  which  district  shall  have  been 
previously  ascertained  by  law  (art.  3,  sect  2 ;  Amend- 
ments, art.  6). 

No  attainder  of  treason  can  work  a  forfeiture,  except 
during  the  life  of  the  person  attainted  (Constitution, 
art.  3,  sect.  2).  By  attainder  is  here  clearly  meant  judi- 
cial attainder ;  as  a  bill  of  attainder  (that  is,  an  act  of 
the  Legislature)  is,  by  a  prior  provision  of  the  Constitu- 
tion, expressly  forbidden  (art.  1,  sect.  9). 

These  sacred  provisions  of  the  Constitution,  which,  as 
common-law  muniments  of  life,  liberty,  and  property, 
have  existed  in  substance  for  six  centuries,  —  "  the  least 
feeling  their  care,  and  the  greatest  not  exempted  from 
their  power,"  —  lie  directly  in  the  path,  and  are  fatal 
obstructions  to  any  legislation  confiscating  property  as 
the  penalty  of  treason,  except  as  the  result  of  the  judi- 
cial trial  and  sentence  of  the  offender. 

It  has  been  assumed,  —  I  think,  without  sufficient  re- 
flection, —  that,  under  our  laws  against  treason,  the  most 
obnoxious  traitors  even  will  escape  the  righteous  punish- 
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ment  of  their  crimes,  because  they  must  be  tried  by  a 
jury  in  the  State  and  district  wherein  the  offence  shall 
have  been  committed.  Their  only  escape  will  be  by 
exile.  Where  war  is  actually  levied  against  the  United 
States,  where  bodies  of  men  have  been  actually  assem- 
bled to  effect  by  force  of  arms  their  treasonable  pur- 
poses, all  those  who  perform  any  part,  however  minute 
or  however  remote  from  the  scene  of  action,  and  who 
are  actually  leagued  in  the  general  conspiracy,  are  to  be 
considered  as  traitors  {Ex  parte  Bolman,  &c.,  4  Cranch, 
75).  We  have  not,  indeed,  adopted  the  law  of  con- 
structive presence,  which  holds  that  a  man  who  incites 
or  procures  a  treasonable  act,  is,  by  force  of  the  incite- 
ment or  procurement  merely,  legally  present  at  the  act 
But  it  may  be  sufficient  to  constitute  presence,  if  he  is 
in  a  situation  in  which  he  can  co-operate  with  any  act  of 
hostility,  or  furnish  counsel  and  assistance  to  the  parties 
if  attacked  (United  States  vs.  Burr,  4  Cranch,  470). 
The  modem  facilities  of  communication  greatly  enlarge 
the  field  of  co-operation.  A  commander  at  the  end  of  a 
telegraph-wire,  directing  the  assault  upon  a  fort  of  the 
United  States,  or  at  a  railroad  station  with  troops  ready 
to  be  moved  to  the  assistance  of  the  rebel  army  in 
action,  is,  in  law,  present  at  the  overt  acts  of  treason. 
The  leaders  of  this  Rebellion  will  be  found,  therefore,  to 
have  committed  treason,  and  to  be  liable  to  indictment 
and  trial  in  many  States  and  districts  in  which  a  jury 
will  be  ready,  upon  adequate  proof,  to  convict. 

In  the  proposed  measures,  the  thing  sought  to  be 
done  is  the  confiscation  of  the  property  of  the  rebel 
as  the  penalty  of  his  offence,  and  the  attainment  of  this 
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end  without  the  trial  and  conyiction  of  the  offender. 
Though,  under  the  Constitution,  upon  a  trial  and  convio 
tion  of  a  traitor,  you  can  only  take  the  life  estate,  these 
measures  assume,  that,  without  any  trial  or  conviction, 
you  may  take  the  fee-simple.  Our  legal  instincts  shrink 
from  such  a  proposition.  Its  intrinsic  difficulties  have 
heen  seen  and  felt ;  and  a  resort  has  heen  had  to  analo- 
gies and  precedents,  judicial  and  legislative,  to  find  for 
it  some  sanction  and  support;  I  think,  without  suc- 
cess. 

1.  It  is  true,  as  has  been  said,  that,  under  the  Consti- 
tution,  men  may  be  deprived  of  life  and  property  without 
trial  by  jury.  Cases  arising  in  the  land  and  naval  forces, 
and  in  the  militia  when  in  actual  service  in  time  of  war 
or  public  danger,  are  in  terms  excepted  from  the  gene- 
ral rule  (Amendments,  art.  5) ;  but  the  exception,  in- 
stead of  impairing,  by  the  law  of  logic  as  of  common 
sense,  confirms  the  rule. 

2.  Property  is  taken  for  taxes,  and  certainly  without 
trial  by  jury,  where  the  tax,  and  mode  of  assessment,  are 
valid ;  but  this  is  under  an  express  grant  of  power  to 
Congress  "  to  lay  and  collect  taxes"  (art  1,  sect.  8),  the 
principle  fend  general  method  of  which  were  perfectly 
well  understood  when  the  Constitution  was  adopted. 
Nor  does  the  exercise  of  this  power,  as  has  been  sug- 
gested, take  private  property  for  public  use  without  just 
compensation :  on  the  contrary,  the  true  and  just  theory 
of  taxation  is,  that  the  price  paid  is  the  reasonable  com- 
pensation for  the  protection  and  security  of  life,  liberty, 
and  property,  which  a  wise  and  efficient  government 
affords. 
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3.  The  forfeiture  of  goods  for  breach  of  the  revenue- 
laws  has  slight,  if  any,  analogy  to  the  confiscation  of 
property  as  a  punishment  for  the  crime  of  its  owner. 
To  Congress  is  given  the  power  to  "  regulate  com- 
merce," and  "  to  levy  and  collect  imports ; "  and,  of 
course,  to  prescribe  the  terms  and  conditions  upon 
which  goods  may  be  imported.  It  may  well  avail  itself 
of  a  familiar  principle  by  which  property  used  in  violat- 
ing, defeating,  or  defrauding  the  law  is  liable  to  forfeit- 
ure. Though  the  forfeiture  of  the  common  law  did 
not,  strictly  speaking,  attach  in  rem^  but  was  a  part 
or  consequence  of  the  judgment  of  conviction  of  the 
offender,  this  doctrine  was  never  applied  to  seizures  and 
forfeitures  created  by  statute  in  rem,  and  cognizable  on 
the  revenue  side  of  the  exchequer.  The  thing  was  then 
primarily  considered  as  the  offender,  and  the  offence  was 
attached  to  it.  The  same  principle  is  applied  to  pro- 
ceedings in  rem,  and  seizures  in  the  admiralty  (2  Whea- 
ton,  The  Palmyra).  It  is  upon  this  distinction  that  the 
statutes  of  July  19  and  of  Aug.  6,  1861,  find  their  sup- 
port. The  principle  is,  that  the  thing  used  in  violating 
the  law  may  be  seized  and  condemned  without  a  judg- 
ment upon  the  guilt  of  the  owner. 

I  proceed  to  inquire  how  far,  if  at  all,  the  powers  of 
Congress  are  enlarged  by  the  existence  of  this  Rebellion, 
and  the  use  of  the  appliances  of  war  to  subdue  it 

It  would  seem  to  be  plain,  that  the  resistance  of  any 
portion  of  the  people  to  the  Constitution  and  laws  can- 
not operate  to  confer  upon  Congress  any  new  substan- 
tive power,  or  to  abrogate  any  limitations  of  the  powers 
of  Congress  which  the  people  have  imposed.     When 
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the  Constitution  intends  that  the  existence  of  war  or 

• 

rebellion  shall  put  an  end  to  any  restriction  on  the 
power  of  the  Government,  it  says  so :  when  it  does  not 
say  so,  the  fair  inference  is  that  it  does  not  mean  so. 
Examples  of  such  removals  of  restraint  are  found  in 
article  one,  section  eight,  providing  that  the  privilege  of 
the  "  writ  of  habeas  corpus  shall  not  be  suspended,  un- 
less when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it ; "  and  in  article  three  of  the 
Amendments,  forbidding,  in  time  of  peace,  the  quarter- 
ing of  soldiers  in  any  house  without  the  consent  of  the 
owner,  but  in  time  of  war  permitting  it  to  be  done  "  in 
a  manner  to  be  prescribed  by  law." 

Engaged  in  suppressing  a  great  and  formidable  rebel- 
lion, the  Government  may  use  the  instrumentalities  of 
war,  so  far  as  they  are  adapted  to  the  end :  but  it  is 
never  freed  from  the  restraints  of  the  Constitution ;  can 
never  rise  above  it.  The  Constitution  is  never  silent  in 
the  midst  of  arms.  In  war,  as  in  peace,  it  is  the  su- 
preme law ;  itself  solus  populi  et  suprema  lex. 

When  Government  is  compelled  to  use  the  power  of 
war,  it  observes  its  limitations.  How  far,  in  the  use 
of  this  power,  it  may  confiscate,  or  subject  to  forfeiture, 
private  property,  is  the  next  question  before  us. 

Some  things  are  tolerably  well  settled.  That  property 
used  in  promoting  the  rebellion,  in  levying  war  against 
the  United  States,  is  lawful  prize  of  war.  This  would 
include  the  arms,  munitions,  and  provisions  of  war,  in 
actual  use  or  procured  for  the  purpose.  The  rule  ex- 
tends to  goods  used,  not  strictly  as  munitions  or  imple- 
ments of  war,  but  so  as  to  defeat  the  military  and  naval 
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operations  resorted  to  to  sabdue  the  rebellion :  as  goods 
on  their  way  to  relieve  besieged  towns  or  forts ;  or  ships 
or  cargo  violating  a  blockade,  or  proceeding  to  or  from 
ports  with  which  commercial  intercourse  has  been  inter- 
dicted. It  may  extend  to  ships  and  cargo  upon  the  high 
seas,  the  property  of  those  levying  war  against  the 
United  States ;  enemies,  not  because  of  their  domicile  or 
residence  upon  one  part  rather  than  another  of  the  ter- 
ritory of  the  Union,  but  because  they  are  in  arms 
against  it 

Perhaps  we  should  add  to  these,  requisitions  or  con- 
tributions, within  military  districts,  levied  upon  those  at 
war  with  the  Government,  for  the  support  of  the  invad- 
ing army.  Such  requisitions  were,  however,  regarded 
by  Wellington,  a  great  statesman  as  well  as  great  com- 
mander, as  iniquitous ;  as  a  system  for  which  the 
BritLsh  soldier  was  unfit.  I  would  refer  also  to  the  ex- 
cellent remarks  on  this  subject  by  President  Woolsey, 
in  his  admirable  Introduction  to  **  International  Law,*" 
p.  304. 

Beyond  the  points  suggested,  it  is  believed  the  usages 
of  international  war  do  not  extend.  By  the  modem 
usages  of  nations,  private  property  on  the  land  is  ex- 
empt from  confiscation.  This  exemption,  Mr.  Wheaton 
says  (and  there  is  no  higher  authority),  is  now  held  to 
extend  '^  to  cases  of  the  absolute  and  unqualified  con- 
quest of  the  enemy's  country "  ( Wheaton's  "  Elements 
of  International  Law,"  p.  421).  We  refer  also,  as 
tending  to  the  same  result,  to  Yattel,  book  3,  chap.  8, 
sect.  147;  to  1  Kent's  *' Commentaries,"  pp.  102,  104; 
3  Phillimore,  p.  140  ;  Woolsey,  p.  304.    To  this  miti- 
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gated  rale  of  war,  there  are  doubtless  exceptions.     Of 
.  these,  Mr.  Wheaton  says,  — 

*^  The  exceptions  to  these  general  mitigations  of  the  extreme  rights 
of  war,  considered  as  a  contest  of  force,  all  grow  out  of  the  same 
original  principle  of  natural  law,  which  authorizes  us  to  use  against 
an  enemy  such  a  degree  of  violence,  and  such  only,  as  may  be  neces- 
sary to  secure  the  object  of  hostilities.  The  same  general  rule  which 
determines  how  far  it  is  lawful  to  destroy  the  persons  of  enemies,  will 
serve  as  a  guide  in  judging  how  far  it  is  lawful  to  ravage  or  lay  waste 
their  country.  If  this  be  necessary  in  order  to  accomplish  the  just 
ends  of  war,  it  may  be  lawfully  done ;  but  not  otherwise.  Thus,  if 
the  progress  of  an  enemy  cannot  be  stopped,  nor  our  own  frontier 
secured,  or  if  the  approaches  to  a  town  intended  to  be  attacked  can- 
not be  made,  without  laying  waste  the  intermediate  territory,  the  ex- 
treme case  may  justify  a  resort  to  measures  not  warranted  by  the 
ordinary  purposes  of  war."  —  Page  421. 

The  exceptions  growing  out  of  military  exigencies, 
and  measured  and  governed  by.  them,  cannot  be  foreseen 
and  provided  for  by  legislation,  but  must  be  left,  where 
the  law  of  nations  leaves  them,  with  the  military  com- 
mander. 

It  has  been  said  that  these  acts  of  general  confisca- 
tion find  support  under  the  provision  of  the  Constitution 
which  authorizes  Congress  '*  to  make  rules  concerning 
captures  by  land  and  water."  The  Constitution  does 
not  define  the  meaning  of  the  word  "  captures."  It 
refers  us  in  such  cases  to  the  law  of  nations,  as  in  others 
to  the  common  law.  Congress  has  power  to  declare 
"  war."  What  war  is,  the  just  causes  of  war,  the  rights 
and  duties  of  nations  in  conducting  it,  are  to  be  found 
in  the  law  of  nations.  The  "  captures  "  referred  to  are 
very  plainly  not  seizures  of  property  under  legal  pro- 
cess, confiscation,  or  forfeiture,  but  the  taking  of  enemy's 
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property  by  force  or  strategy,  jure  victories.  The  title  is 
acquired  hy  capture,  and  liable  to  be  lost  by  recapture. 
To  make  rules  concerning  ^*  captures "  is  not  to  make 
rules  in  conflict  with  or  beyond  the  law  of  nations.  The 
extent  to  which  the  power  conferred  by  the  law  of  na- 
tions shall  be  exercised,  and  the  disposition  to  be  had  of 
captures  when  made,  are  the  proper  subjects  of  munici- 
pal law,  and  of  the  provision  of  the  Constitution. 

The  case  of  Brown  vs.  the  United  States.  (8  Cranch, 
110)  has  been  cited  as  expressly  deciding  that  Congress 
has  power  to  pass  a  confiscation  bill.  I  submit,  with 
great  respect,  that  it  decides  no  such  thing.  The  only 
point  decided  in  the  case  was,  that  British  property 
found  in  the  United  States,  on  land,  at  the  commence- 
ment of  international  hostilities  (war  of  1812),  could  not 
be  condemned  as  enemy's  property,  without  an  act  of 
Congress  for  that  purpose.  The  court,  dealing  with  a 
question  arising  under  war  with  a  foreign  nation,  had  no 
occasion  to  consider  the  powers  or  duties  of  Congress 
in  the  case  of  rebellion.  The  discussions  of  the  court 
recognize  a  distinction  between  the  fight  of  the  sotc- 
reign  to  take  the  persons  and  confiscate  the  property  of 
the  enemy  wherever  found,  and  the  mitigations  of  the 
rule  which  the  humane  usages  of  modem  times  have 
introduced.  With  all  my  reverence  for  the  great  magis- 
trate who  delivered  the  opinion  of  the  court,  I  must  be 
permitted  to  say,  that  usage  is  itself  the  principal  source 
of  the  law  of  nations,  and  that  these  humane  usages 
have  become  the  rules  of  war  in  Christian  States.  The 
law  of  nations,  says  Bynkershoek,  is  only  a  presumption 
founded  on  usage  {Deforo  Legatorum,  chap.  18,  sect  6). 
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It  is  suggested,  that,  if  the  confiscation  of  private 
property  violated  the  Itvw  of  nations,  the  courts  could 
not  overrule  the  interpretation  of  that  law  by  the  politi- 
cal department  of  the  Government,  and  that  no  other 
power  could  intervene.  Possibly  this  may  be  so ;  but 
surely  it  is  not  intended  that  we  shall  violate  the  law  of 
nations  in  dealing  ivith  our  subjects,  because  there  is  no 
appeal  or  redress  for  the  subject.  It  is  in  the  exercise 
of  irresponsible  power  that  the  nicest  sense  of  justice, 
and  the  greatest  caution  and  forbearance,  are  demanded. 
In  suppressing  a  rebellion  so  atrocious,  marked  by  such 
fury  and  hatp  against  a  Government  felt  only  in  its  bless- 
ings, forbearance  seems  to  us  weakness,  and  vengeance 
the  noblest  of  virtues ;  but,  in  our  calmer  moments,  we 
hear  the  Divine  Voice :  "  Vengeance  is  mine ;  I  will 
repay." 

I  conclude  what  I  have  to  say  upon  this  branch  of  the 
subject  with  the  remark,  that,  in  substance  and  efifect, 
the  bills  before  the  House  seek  the  permanent  forfeiture 
and  confiscation  of  property,  real  and  personal,  without 
the  trial  of  the  offender.  I  am  unable  to  see  how,  un- 
der the  Constitution,  that  result  can  be  reached. 

The  temporary  use  of  property  in  districts  under  mili- 
tary occupation,  and  of  estates  abandoned  by  their 
owners,  rests  upon  distinct  principles,  which  it  is  not 
now  necessary  to  consider.  We  have  only  to  remark, 
in  passing,  that  the  use  of  such  property  and  the  rule 
in  such  districts  can  be  provisional  only,  waiting  the 
regular  action  of  the  State  governments,  and  in  no  way 
impairing  their  permanent  powers. 

I  proceed  to  the  question  of  the  deepest  interest  in- 
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volved  in  this  discussion, — the  emancipati6n  of  slaves  in 
the  "  seceding  States/'  There  is  no  subject  on  which 
our  feelings  are  so  likely  to  warp  our  judgment ;  in 
which  calmness  is  so  necessary  and  so  difficult,  and 
declamation  so  easy  or  so  useless.  The  general  princi- 
ples stated  in  relation  to  the  power  and  duty  of  Congress 
as  to  confiscation  are  applicable  to  the  subject  of  eman- 
cipation. 

On  the  question  of  policy,  the  plausible  and  attractive 
argument  is,  that  the  only  effectual  way  to  suppress 
rebellion  is  to  remove  its  cause.  The  position,  when 
thoroughly  probed,  is,  not  that  the  National  Government 
has  not  the  power  to  put  down  the  rebellion  without 
resort  to  emancipation,  but  that  the  continued  existence 
of  slavery  is  incompatible  with  the  future  safety  of  the 
Republic.  This  plainly  is  not  a  question  of  present 
military  necessity,  but  one  affecting  the  permanent 
structure  of  the  Government,  and  involving  material 
changes  in  the  Constitution.  This  can  be  done  in  one 
of  two  ways :'  in  the  method  the  Constitution  points  out ; 
or  by  successful  revolution  on  the  part  of  the  free 
States,  and  the  entire  subjugation  of  the  slave  States. 
No  man  can  foresee  to-day  what  policy  a  severe  and 
protracted  struggle  may  render  necessary.  It  is  suffi- 
cient to  say,  that  into  such  a  war  of  conquest  and  exter- 
mination the  people  of  the  United  States  have  no  present 
disposition  to  enter.  They  have  too  thorough  a  convic- 
tion of  the  capacity  of  the  Government  to  subdue  the 
Rebellion  by  the  means  the  Constitution  sanctions,  to  be 
desirous  of  looking  beyond  its  pale. 

Upon   the   legal   aspect  of  the  question,  it  may  be 
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stated,  as  a  general  proposition,  that  Congress,  in  time 
of  peace,  has  no  power  over  slavery  in  the  States.  By 
that  is  meant  the  institution  itself;  for  the  National 
Government  may,  in  my  judgment,  forfeit  the  right  of 
the  master  in  the  labor  of  the  slave,  as  a  penalty  for 
crime  of  which  the  master  shall  be  convicted;  and,  when 
so  forfeited,  it  may  dispose  of  the  right  as  it  sees  fit 
Nor  is  there  any  intrinsic  diflBlculty  in  the  use  of  this  spe- 
cies of  property  under  th6  right  of  eminent  domain.  If 
the  Government  were  constructing  a  fort  or  digging  an 
intrenchment,  it  might  hire  this  species  of  labor,  or,  if 
necessary,  take  it,  as  it  might  other  labor  or  property, 
giving  reasonable  compensation  therefor. 

The  provision  as  to  the  return  of  fugitives  from  ser- 
vice cannot  be  deemed  an  exception  to  the  general  rule 
before  stated ;  for  the  provision  applies  to  escapes  from 
one  State  into  another,  and  not  to  escapes  within  the 
State.  Of  which  we  may  remark,  in  passing,  that,  as  to 
the  former  class,  the  power  of  the  Government  is  strictly 
civil,  to  be  executed  by  judicial  process ;  and  that,  as  to 
the  latter,  the  National  Government,  in  time  of  war  or 
peace,  has  no  concern. 

Nor  would  an  act  of  the  National  Government  liberat- 
ing the  slaves  within  a  State,  having  the  consent  of  the 
State  and  providing  compensation  for  the  masters,  mili- 
tate with  the  rule.  Conventio  vincet  legem.  The  consent 
of  the  State  would  relieve  the  difficulty. 

But  the  question  arises,  how  far  the  existence  of  the 
Rebellion  confers  upon  Congress  any  new  power  over 
the  relation  of  master  and  slave.  Strictly  speaking,  no 
new  power  is  conferred  upon  any  department  of  the 
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Government  by  war  or  rebellioi^ ;  but  it  may  have 
powers  to  be  used  in  those  exigencies  which  are  dormant 
in  time  of  peace.  Such,  for  example,  are  the  power  to 
call  out  the  militia  (art.  1,  sect.  8),  to  try  by  martial  law 
cases  arising  in  the  militia  (Amendments,  5),  to  sus- 
pend the  writ  of  habeas  corpus  (art.  1,  sect  9),  to  quarter 
troops  in  private  houses  (Amendments,  3).  But,  when 
the  National  Government  is  called  to  the  stem  duty  of 
repressing  insurrection  or  repelling  invasion,  may  not 
new  power  over  the  relation  of  master  and  slave  be 
brought  into  action?     Such,  I  think,  is  the  result. 

A  plain  case  is  presented  by  slaves  employed  in  the 
military  and  naval  service  of  the  rebels.  If  captured, 
they  may  be  set  free. 

The  Government  may  refuse  to  return  a  slave  to  a 
master  who  has  been  engaged  in  the  Kebellion,  or  suf- 
fered the  slave  to  be  employed  in  it 

It  may  require  the  services  of  all  persons  subject  to 
its  jurisdiction  by  residing  upon  its  territory,  when  the 
exigency  arises,  to  aid  in  executing  the  laws,  in  repress- 
ing msurrection,  or  repelling  invasion.  This  right  is,  m 
my  judgment,  paramount  to  any  claim  of  the  master  to 
his  labor,  under  the  local  law.  There  might  be  a  ques- 
tion of  the  duty  of  the  slave  to  obey ;  but  the  will  of  the 
master  could  not  intervene.  His  claim,  if  any,  would  be 
a  reasonable  compensation  for  the  labor  of  his  slave. 

But,  though  the  power  may  exist,  there  is,  with  pru- 
dent and  humane  men,  no  desire  to  use  it  Nothing 
but  the  direst  extremity  would  excuse  the  use  of  a 
power  fraught  with  so  great  perils  to  both  races ;  and 
the  recent  triumphs  of  our  arms,  evincing  our  capacity 
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to  subdue  the  Rebellion  without  departure  from  the 
usages  of  civilized  warfare,  have,  I  trust,  indefinitely 
postponed  the  question. 

There  is  one  other  exigency  in  which  the  relation  of 
master  and  slave  must  give  way  to  military  necessity. 
If  the  commander  of  a  military  district  shall  find  that 
the  slaves  within  it,  by  the  strength  they  give  to  their 
rebellious  masters,  —  by  bearing  arms,  or  doing  other 
military  service,  or  acting  as  the  servants  of  those  who 
do,  —  obstruct  his  efforts  to  subdue  the  Rebellion,  he 
may  deprive  the  enemy  of  this  force,  and  may  remove 
the  obstruction,  by  giving  freedom  to  the  slaves.  This, 
it  is  apparent,  is  not  a  civil  or  legislative,  but  a  strictly 
military  right  and  power,  springing  from  the  exigency, 
and  measured  and  limited  by  it,  to  be  used  for  the  sub- 
duing of  the  enemy,  and  for  no  ulterior  purpose.  If  the 
commander-in-chief  and  the  generals  under  him  shall 
observe  faithfully  this  distinction,  the  use  of  the  power 
ought  to  be  no  just  ground  of  complaint.  If,  in  conse- 
quence of  the  protraction  of  the  war,  the  effect  of  the 
use  of  this  power  should  be  to  put  an  end  to  slavery  in 
any  of  the  States,  or  to  weaken  and  impair  its  force,  we 
may  justly  thank  God  for  bringing  good  out  of  evil. 

In  my  judgment,  it  would  be  impracticable  for  the 
Legislature,  even  if  it  had  the  power,  to  anticipate  by 
any  general  statute  the  exigencies  or  prescribe  the  rules 
for  the  exercise  of  this  power.  The  Legislature  and  the 
people  will  be  content  to  leave  the  matter  to  the  sound 
discretion  and  patriotism  of  the  magistrate  selected  to 
execute  the  laws. 

To  avoid  misconstruction,  I  desire  to  say  that  the 
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power  of  Congress  over  slavery  in  this  Distnct  is  abso- 
lute ;  that  no  limitation  exists  in  the  letter  or  spirit  of 
the  Constitution  or  the  acts  of  cession.  All  that  is  re- 
quisite for  abolishing  slavery  here  is  jvst  compensation 
to  the  master.  Equally  absolute,  in  my  judgment,  is  the 
power  of  Congress  over  slavery  in  the  Territories. 

Mr.  Chairman,  in  a  letter  to  a  friend,  published  on  the 
first  day  of  the  last  year,  I  ventured  to  say  that  secession 
should  be  resisted  to  the  last  extremity,  by  force  of  arms ; 
that  it  cost  us  seven  years  of  war  to  secure  this  Govern- 
ment, and  that  seven  years,  if  need  be,  would  be 
wisely  spent  in  the  struggle  to  maintain  it;  that  for 
this  country  there  was  no  reasonable  hope  of  peace  but 
within  the  pale  of  the  Constitution,  and  in  obedience 
to  its  mandates.  The  progress  of  events  has  served 
only  to  deepen  those  convictions.  They  are  as  firmly 
rooted  as  my  trust  in  God  and  his  providence.  Who- 
ever else  may  falter,  I  must  stand  by  the  Constitution  I 
have  sworn  to  support.  I  am  not  wise  enough  to  build 
a  better.  I  am  not  rash  enough  to  experiment  upon  a 
nation's  life.  There  is,  to  me,  no  hope  of  "  one  country  " 
but  in  this  system  of  many  States  and  one  nation,  work- 
ing in  their  respective  spheres  as  if  the  Divine  Hand 
had  moulded  and  set  them  in  motion.  To  this  system 
the  integrity  of  the  States  is  as  essential  as  that  of  the 
central  power.  Their  life  is  one  life.  A  consolidated 
government  for  this  vast  coimtry  would  be  essentially  a 
despotic  government,  democratic  in  name,  but  kept 
buoyant  by  corruption,  and  efficient  by  the  sword. 

Desiring  the  extinction  of  slavery  with'my  whole  mind 
and  heart,  I  watch  the  working  of  events  with  devout 
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gratitude  and  with  patience.  The  last  year  has  done  the 
work  of  a  generation.  By  no  rash  act  of  oxirs,  much 
less  any  radical  change  in  the  Constitution,  shall  we 
hasten  the  desired  result  If,  in  the  pursuit  of  objects 
however  humane ;  if,  beguiled  by  the  flatteries  of  hope 
or  of  shallow  self-conceit;  if,  impelled  by  our  hatred 
of  treason,  and  desire  of  vengeance  or  retribution ;  if, 
seduced  by  the  "  insidious  wiles  of  foreign  influence," 
we  yield  to  such  change,  we  shall  destroy  the  best  hope 
of  freeman  and  slave,  and  the  best  hope  of  humanity 
this  side  the  grave. 
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Mat  24,  1862. 


The  House  having  under  consideration  ikh  bills  to  confiscate  the 
property,  and  free  from  servitude  the  slaves,  of  rebels,  Mr.  Thomas 
said, — 

Mr.  Speaker,  —  Before  proceeding  to  the  discussion 
of  the  measures  before  the  House,  I  hope  I  may  be 
pardoned  for  making  one  or  two  preliminary  sugges- 
tions. At  an  early  day,  I  expressed  my  earnest  convic- 
tion  of  the  course  to  be  pursued  by  the  Government  and 
people  of  this  country  in  relation  to  secession ;  that  it 
was  but  another  and  an  unmanly  form  of  rebellion,  and 
that  it  must  be  met  at  the  threshold,  and  crushed  by 
arms ;  that  after' an  ordinance  of  secession,  as  before,  it 
was  the  duty  of  the  Government  to  execute  in  every 
part  of  this  indivisible  Republic  the  Constitution  and 
the  laws. 

But  I  believed  then,  and  believe  now,  that  the  life  of 
the  States  is  just  as  essential  a  part  of  this  Union  as  the 
life  of  the  central  power ;  that  their  life  is  indeed  one 
life ;  and  when  the  gentleman  from  New  York  [Mr. 
Sedgwick]  yesterday  assured  the  House  that  the  state- 
ment made  by  me  in  a  former  speech,  "  that,  when  the 
conflict  of  arms  ceases,  the  nation  will  remain,  and  the 
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States  will  remain  essential  parts  of  the  body  politic," 
''was  one  of  those  bold  and  audacious  propositions 
which  cannot  fail  to  shock  the  common  sense  of  man* 
kind,"  I  felt  that  either  he  or  I  had  wholly  miscon- 
ceived the  nature  and  structure  of  the  Government 
under  which  we  live.  E  plurihus  unum ;  Of  many 
States,  one  nation.  The  Union  is  not  a  graveyard  for 
the  burial  of  dead  commonwealths.  The  body  politic  is 
safer  with  a  severed  limb  than  with  a  dead  one.  But 
the  gentleman  from  New  York  has  made  progress  in 
this  doctrine  of  State  suicide,  and  assures  the  House 
not  only  of  the  death  of  the  States,  but  that  the  people, 
"  by  permission  of  the  military  power,  and  not  before," 
can  form  new  governments,  and  seek  again  admission 
here.  Mark  the  words,  "  by  permission  of  the  military 
power,  and  not  before."  Where  are  we  drifting,  Mr. 
Speaker  ?  and  what  is  the  end  ?  These  are  not  hasty 
words,  but  the  deliberately  uttered  language  of  one,  who, 
no  less  by  culture  and  capacity  than  by  your  appoint- 
ment, is  a  leader  of  the  House.  "  By  permission  of  the 
military  power,  and  not  before."  I  repeat  the  question. 
Where  are  we  drifting  ?    What  is  the  end  1 

I  was  guilty  of  another  audacious  act  in  the  view  of  the 
gentleman  from  New  York.  I  awoke  "  St.  Paul  from 
the  dead"  to  give  countenance  to  my  doctrine.  The 
gentleman  must  pardon  me,  Mr.  Speaker.  I  must  be  an 
old  fogy.  It  never  occurred  to  me  that  the  Epistles  of 
Paul  were  among  the  dead  things  of  the  past.  I  sup- 
posed they  were  the  well-springs  of  immortal  life,  and, 
like  the  Gospels,  the  same  to-day,  yesterday,  and  for 
ever.     I   am   bound  to  presume   this  was   a  heedless 
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remark ;  for  I  am  sure  the  gentleman  can  have  no  sym- 
pathy with  the  new  school  of  philosophy  which  has 
outgrown  the  gospel,  and  which,  making  equal  war 
with  the  Christian  Church  and  with  the  Union,  has 
issued  the  new  evangel,  in  which  abstract  love  of  the 
race  is  substituted  for  practical  love  of  our  neighbor, 
confusion  for  social  order,  freedom  from  restraint  for 
the  liberty  of  obedience.     But  let  this  pass. 

Mr.  Speaker,  no  man  can  desire  more  earnestly  than 
I  do  the  suppression  of  this  Rebellion,  and  the  restora- 
tion of  order,  unity,  and  peace.  But  there  are  two 
things  I  cannot,  I  will  not  do.  I  will  not  trample  be- 
neath my  feet  the  Constitution  I  have  sworn  before  God 
to  support.  I  will  not  violate,  even  against  these  rebels, 
the  law  of  nations  as  recognized  and  upheld  by  all 
civilized  and  Christian  States.  I  believe  I  must  do  both 
to  vote  for  these  bills,  and  at  the  same  time  do  an  act 
unwise,  and  especially  adapted  to  defeat  the  end  in 
view,  if  that  end  be  the  restoration  of  the  Union  and 
the  salvation  of  the  Republic. 

I  propose,  very  briefly,  to  examine  the  bills  before 
the  House  (and  especially  that  as  to  the  confiscation  of 
property),  under  the  law  of  nations  and  under  the  Con- 
stitution of  the  United  States,  and  then  to  say  a  word 
upon  their  policy. 

The  positions  assumed  by  the  friends  of  these  mea- 
sures are,  that  we  may  deal  with  those  engaged  in  this 
Rebellion  as  public  enemies  and  as  traitors ;  that,  re- 
garding them  as  enemies,  we  may  use  against  them  all 
the  powers  grafted  by  the  law  of  nations,  and,  viewing 
them  as  rebels  or  traitors,  we  may  use  against  them  all 
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the  powers  granted  by  the  Constitution  ;  and  that,  in 
either  view,  these  bills  can  be  sustained. 

Dealing  with  them  as  public  enemies,  it  is  said,  that, 
under  the  existing  law  of  nations,  we  have  a  clear  right 
to  confiscate  the  entire  private  property,  on  the  land  as 
well  as  the  sea,  real  and  personal,  of  those  in  arms,  and 
of  non-combatants  who  may  in  any  way  give  aid 
and  comfort  to  the  Rebellion.  This  first  bill  sweeps  over 
the  whole  ground.  I  deny  the  proposition,  Mr.  Speaker. 
In  the  name  of  that  public  law  whose  every  humane 
sentiment  it  violates ;  in  the  name  of  that  civilization 
whose  amenities  it  forgets  and  whose  progress  it  over- 
looks ;  in  the  name  of  human  nature  itself,  whose  better 
instincts  it  outrages,  I  deny  it.  Such  is  i;iot  the  law  of 
nations. 

To  give  a  plausible  aspect  to  the  proposition,  the 
advocates  of  this  bill  have  gone  back  to  Grotius  and  to 
Bynkershoek  for  the  rul^  of  war ;  and  even  then  have 
omitted  to  give  what  Grotius  calls  the  temperamental  or 
restraints  upon  the  rules.  You  might  as  well  attempt 
to  substitute  the  code  of  Moses  for  the  beatitudes  of  the 
gospel.  Any  thing  can  be  established  by  such  resort 
to  the  authorities.  By  the  older  writers,  you  can  prove 
not  only  all  the  property  of  the  vanquished  may  be 
taken,  but  that  every  prisoner  may  be  put  to  death.  By 
Grotius,  I  can  show  that  all  persons  taken  in  war  are 
slaves,  and  that  this  is  the  lot  even  of  all  found 
within  the  enemy's  boundaries  when  the  war  broke  out ; 
that  this  iron  rule  applies,  not  to  men  only,  but  to  their 
wives  and  children ;  nay,  further,  that  the  master  has 
over  the  slaves  the  power  of  life  and  death.  —  De  Jure 
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Belli  et  Pads,  book  3,  chap.  7,  sects.  1,  2,  and  3.     I 
cite  a  short  passage  from  the  chapter  referred  to :  — 

*'  The  effects  of  this  right  are  unlimited  ;  so  that  the  master  may  do 
any  thing  lawfully  to  the  slave,  as  Seneca  says.  There  is  no  suffer- 
ing which  may  not  be  inflicted  on  such  slaves  with  impunity ;  no  act 
which  may  not  in  any  manner  be  commanded  or  extorted :  so  that 
even  cruelty  in  the  masters  towards  persons  of  servile  condition  is 
unpunished,  except  so  far  as  the  civil  law  imposes  limits,  and  punish- 
ments for  cruelty.  In  all  nations  alike,  says  Caius,  we  may  see  that 
the  masters  have  the  power  of  life  and  death  over  slaves.  He  adds 
afterwards,  that,  by  the  Roman  law,  limits  were  set  to  this  power ; 
that  is,  on  Roman  ground.  So  Donatus  in  Terence  :  '  What  is  not 
lawful  from  a  master  to  a  slave  ? ' " 

By  Bynkershoek,  you  may  establish  that  the  con- 
queror has  over  the  vanquished  the  power  of  life  and 
death,  and  the  power  of  selling  them  into  slavery ;  that 
every  thing  is  lawful  in  war, —  the  use  of  poison  and  the 
destruction  of  the  unarmed  and  defenceless.  —  Law  of 
TTar,  Duponceau's  translation,  pp.  2,  18,  19,  20. 

But  what  then,  Mx.  Speaker  ]  Does  any  man  sup* 
pose  that  these  writers  give  us  the  laws  of  war,  as 
upheld,  sanctioned,  and  used  hy  the  Christian  and  civil- 
ized States  of  to-day  ?  Nothing  would  be  further  from 
the  fact  Commerce,  civilization.  Christian  culture,  have 
tempered  and  softened  the  rigor  of  the  ancient  rules ; 
and  the  State  which  should  to-day  assume  to  put  them 
in  practice  would  be  an  outcast  from  the  society  of  na- 
tions. Nay,  more :  they  would  combine,  and  rightfully 
combine,  to  stay  its  hand.  For  the  modern  law  of  war, 
you  must  look  to  the  usages  of  civilized  States,  and  to 
the  publicists  who  have  explained  and  enforced  them. 
Those  usages  constitute  themselves  the  laws  of  war. 
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In  relation  to  the  capture  and  confiscation  of  private 
property  on  the  land,  I  venture  to  say  with  great  confi- 
dence, and  after  careful  examination,  that  the  result  of 
the  whole  matter  has  never  been  better  stated  than  by 
our  own  great  publicist,  Mr.  Wheaton :  — 

"  But  by  the  modern  usage  of  nations,  which  has  now  acquired 
the  force  of  law,  temples  of  religion,  public  edifices  devoted  to  civil 
purposes  only,  monuments  of  art,  and  repositories  of  science,  are  ex- 
empted from  the  general  operations  of  war.  Private  property  on  land 
is  also  exempt  from  confiscation,  with  the  exception  of  such  as  may 
become  booty  in  special  cases,  when  taken  from  enemies  in  the  field 
or  in  besieged  towns,  and  of  military  contributions  levied  upon  the 
inhabitants  of  the  hostile  territory.  This  exemption  extends  even  to 
the  case  of  an  absolute  and  unqualified  conquest  of  the  enemy's 
country." — Elements  of  International  Law^  p.  421. 

It  is  not  too  much  to  say,  that  no  careful  student  of 
international  law  will  deny  that  this  passage  from  Mr. 
Wheaton  fairly  expresses  the  modern  usage  and  law 
upon  the  subject ;  but  you  will  permit  me  to  refer  for  a 
moment  to  the  doctrine  stated  by  my  illustrious  prede- 
cessor, whose  name  has  been  so  often  invoked  in  this 
debate,  John  Quincy  Adams.  "  Our  object,"  he  says  in 
a  letter  to  the  Secretary  of  State,  "  is  the  restoration  of 
all  the  property,  including  slaves,  which,  by  the  usages 
of  war  among  civilized  nations,  ought  not  to  have  been 
taken."  "All  private  property  on  shore  was  of  that 
description.  It  was  entitled  by  the  laws  of  war  to  ex- 
emption from  capture."  — Mr.  Adams  to  the  Secretary 
of  State,  Aug.  22,  1815. 

Again,  he  says,  in  a  letter  to  Lord  Castlereagh,  Feb, 
17,  1816,— 

"  But  as,  by  the  same  usages  of  civilized  nations,  private  property 
ia  not  the  subject  of  lawful  capture  in  war  upon  the  land,  it  is  perfectly 
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clear,  that,  in  every  stipulation,  private  property  shall  be  respected ; 
or  that,  upon  the  restoration  of  places  during  the  war,  it  shall  not  be 
carried  away."  —  4  American  State  Popcrs,  pp.  116,  117,  122,  123. 

A  volume  might  be  filled  with  like  citations  from 
modern  writers.  I  will  content  myself  with  perhaps 
the  latest  expression,  and  from  a  great  statesman,  a 
native  of  Massachusetts,  and  of  my  own  county  of 
Worcester :  — 

"The  prevalence  of  Christianity  and  the  progress  of  civili- 
zation have  greatly  mitigated  the  severity  of  the  ancient  mode  of 
prosecuting  hostilities.  .  .  .  It  is  a  generally  received  rule  of 
modern  warfare,  —  so  far,  at  least,  as  operations  upon  land  are 
concerned,  —  that  the  persons  and  effects  of  non-combatants  are  to  be 
respected.  The  wanton  pillage  or  uncompensated  appropriation  of 
individual  property  by  an  army,  even  in  possession  of  an  enemy's 
country,  is  against  the  usage  of  modern  times.  Such  a  proceeding  at 
this  day  would  be  condemned  by  the  enlightened  judgment  of  the 
world,  unless  warranted  by  particular  circumstances.  Every  conside- 
ration which  upholds  this  conduct  in  regard  to  a  war  on  land  favors 
the  application  of  the  same  rule  to  the  persons  and  property  of  citi- 
zens of  the  belligerents  found  upon  the  ocean."  —  Ifr,  Marcy  to  ike 
Count  de  SartigeSj  July  28,  1856. 

Such  I  helieve  to  be  the  settled  law  and  usage  of  na- 
tions. A  careful  examination  of  the  arguments  made 
on  this  subject  has  served  but  to  strengthen  and  deepen 
this  conviction. 

I  do  not  forget,  Mr.  Speaker,  that  the  case  of  Brown 
vs.  The  United  States  (8  Cranch,  110)  has  been  often 
referred  to  in  this  debate  as  affirming  the  contrary  rule. 
The  points  decided  in  that  case  I  have  before  stated  to 
the  House.  The  points,  the  only  points,  decided  were, 
that  British  property  found  in  the  United  States  on  land 
at  the  commencement  of  hostilities  (war  of  1812)  could 
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not  be  condemned  as  enemy's  property,  without  an  act 
of  Congress  for  that  purpose  ;  and  that  the  declaration 
of  war  was  not  sufficient  Gentlemen  have  referred  to 
the  obiter  dicta,  the  discussions  of  the  judges,  as  the 
decision  of  the  court  The  distinction  is  familiar  and 
vital,  but  has  been  lost  sight  of  in  this  debate.  Only 
the  points  necessarily  involved  in  the  result  constitute 
the  decision.  Let  me  illustrate  the  matter  by  a  familiar 
case,  —  that  of  Dred  Scott.  It  is  the  matter  outside  of 
the  decision,  what  a  distinguished  jurist  has  called  the 
"  slopping-over"  of  the  court,  that  was  so  fruitful  in  mis- 
chief. The  point  decided  by  the  majority  of  the  court 
was,  that  Dred  Scott  was  not  a  citizen  of  Missouri,  so 
as  to  be  able  to  maintain  an  action  in  the  courts  of  the 
United  States,  upon  the  grounds  of  such  citizenship. 
Under  the  conflicting  decisions  in  the  courts  of  Mis- 
souri, I  have  always  thought  that  case  might  have  been 
decided  either  way,  without  attracting  public  attention 
or  animadversion.  All  that  was  said  outside  of  that 
point  has  no  more  legal  force  than  the  paper  on  which 
it  was  written.  Use  the  sayings  of  the  judges  in  that 
case,  as  they  have  used  those  in  Brown  vs.  The  United 
States,  and  you  can  establish  the  rightful  existence  of 
slavery  in  the  Territories,  the  invalidity  of  the  Missouri 
Compromise,  and  God  only  knows  how  many  other 
errors  in  history  and  law.  Treat  what  is  said  by  the 
majority  of  the  court  outside  of  the  point  decided  as 
argument, —  and  it  is  nothing  mo^e, —  and  slavery  in  the 
Territories  is  without  any  legal  prop  or  support  And 
I  may  say,  in  passing,  Mr.  Speaker,  there  never  was,  in 
my  judgment,  a  plausible  argument  even  to  establish  the 
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power  and  right  of  the  master  to  take  his  slave  into 
the  Tei-ritoines,  and  hold  him  in  servitude.  Slavery 
exists  by  local  law  and  usage  only.  It  has  no  extra  ter- 
ritorial power.  The  moment  the  slave,  with  the  consent 
of  the  master,  is  taken  beyond  the  line  of  the  place 
where  the  law  tolerates  its  existence,  the  chains  fall 
from  his  limbs.  Property  in  the  slave  there  may  be  by 
local  municipal  law,  but  not  by  the  law  of  nature  and 
of  nations;  not  by  that  universal,  immutable  law  of 
which  Cicero  speaks  so  divinely  in  the  *'  Republic."  May 
I  give  the  Latin,  Mr.  Speaker  1  Nee  erit  alia  lex  Mo- 
mcB^  alia  Athenis^  alia  nunc^  alia  posthac;  sed  et  omnes 
gentes  et  omni  tempore  una  lex  et  sempiterna  et  immuta- 
bilia  continehit  Nobler  thought  in  nobler  words  never 
fell  from  human  lips  or  pen. 

But  I  return  from  this  digression  to  say,  Mr.  Speaker, 
that  the  distinction  sought  to  be  established  by  the  pas- 
sages cited  from  the  discussions  in  the  case  of  Brown 
vs.  The  United  States,  between  the  law  of  war  and  the 
mitigations  of  that  law  which  the  usages  of  modem 
nations  have  introduced,  has  no  foundation  in  principle. 
It  is  in  the  usages  of  civilized  and  Christian  nations 
that  we  are  to  seek  the  law  of  nations.     As  the  law 
merchant  has  grown  up  from  the  usages  of  trade  and 
commerce,  so  has  the  modem  law  of  nations  grown  up 
from  the  usages  of  enlightened  States.     The  ancient 
barbarous  rules  of  war  have  been  tempered  and  softened 
by  commerce,  by  the  arts,  by  diflFiised  culture,  and,  more 
than  all,  by  the  spirit  of  the  gospel ;  and  all  Christian 
States  recognize  with  joy  and  with  obedience  the  milder 
law.     In  the  jurisprudence  of  nations,  as  in  our  own. 
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there  is  one  law  felt  above  all  others,  —  the  law  of  pro- 
gress. Apparently  at  rest,  it  is  ever  silently  moving 
onward,  quickened,  purified,  and  illumined  by  the  in- 
spiration of  that  higher  law,  "  whose  seat  is  the  bosom 
of  God,  and  its  voice  the  harmony  of  the  world."  The 
great,  prophetic  thought  of  Pascal  may  yet  be  realized : 
Deux  lois  siiffisent  pour  regler  la  republique  chreti- 
enne,  mieux  que  toutes  les  lois  politiques^  —  V amour  de 
ZHeu^  et  celui  du  prochain. 

I  do  not  know  that  I  can  more  fitly  conclude  what  I 
can  say,  in  the  brief  time  allotted  to  me,  on  the  capture 
and  confiscation  of  the  private  property  of  rebels, 
viewed  in  the  light  of  international  law,  than  in  the 
words  of  John  Marshall,  near  the  close  of  his  judicial 
life:  — 

'^  It  may  not  be  unworthy  of  remark,  that  it  is  very  unusual,  even 
in  cases  of  conquest,  for  the  conqueror  to  do  more  than  to  displace 
the  sovereign,  and  assume  dominion  over  the  country.  The  modem 
usage  of  nations,  which  has  become  law,"  — 

mark  the  words,  Mr.  Speaker,  —  "  the  modem  usage  of 
nations,  which  has  become  law," — 

—  *'  would  be  violated  ;  that  sense  of  justice  and  of  right,  which  is  ac- 
knowledged and  felt  by  the  whole  civilized  world,  would  be  outraged, — 
if  private  property  should  be  generally  confiscated,  and  private  rights 
annulled.  The  people  change  their  allegiance ;  their  relation  to  their 
ancient  sovereign  is  dissolved  :  but  their  relations  to  each  other,  and 
their  rights  of  property,  remain  undisturbed.  If  this  be  the  modem 
rale,  even  in  cases  ^f  conquest,  who  can  doubt  its  application  to  the 
case  of  an  amicable  cession  of  territory  ?  "  —  United  States  vs.  Per- 
cheman,  7  Peters,  51. 

It  is  against  the  light  of  these  considerations  and 
authorities,  and  against  the  prevailing  law  and  judg- 
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ment  of  the  Christian  world,  that  it  has  been  so  often 
confidently,  I  will  not  say  flippantly,  asserted  on  this 
floor,  that  there  could  be  no  doubt  of  our  power,  under 
the  law  of  nations,  to  seize  and  confiscate  the  entire 
property  of  the  rebels  as  public  enemies. 

I  pass  to  the  second  branch  of  the  subject,  our 
power,  under  the  Constitution,  tQ  pass  these  bills.  It 
has  been  often  said  in  the  course  of  this  debate,  and  in 
terms  without  qualification,  that  the  rebels  hold  to  us 
the  twofold  relation  of  enemies  and  traitors,  and  that 
we  may  use  against  them  all  the  appliances  of  war  and 
all  the  penalties  of  municipal  law.  To  a  certain  limit- 
ed extent,  the  proposition  is  sound.  Treason  consists 
in  levying  war  against  the  United  States.  The  act 
of  treason  is  an  act  of  war,  and  you  use  the  powers  of 
war  to  meet  and  subdue  traitors  in  arms  against  the 
Government. 

It  is  also  true,  that,  in  the  relations  between  the  Gov- 
ernment and  its  subjects,  the  rightful  power  of  punish- 
ment does  not  necessarily  cease  with  the  war ;  but  is  it 
also  true,  that  you  can  exercise  both  powers  at  the  same 
time  f    And  is  not  here  the  utter  fallacy  of  this  whole 
argument  ?     Take  an  example.     You  have  been  accus- 
tomed to  exchange  flags  of  truce  ;  you  have  recognized, 
to  a  certain  extent,  belligerent  powers.     An  officer   of 
the  rebel  army  comes  to  you  under  a  flag  of  truce :  can 
you  take  him  from  under  that  flag,  and  hang  hin   for 
treason  ?     He  stands  to  you  in  the  double  relation  of 
enemy  and  traitor ;  but  you  cannot  touch  a  hair  of  his 
head  while  he  is  under  that  white  flag.     Take  another 
case.   You  have  stipulated  for  an  exchange  of  prisoners 
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of  war. '  The  cartel  has  been  sent,  and  the  prisoner  of 
war  is  on  his  way  to  make  the  exchange.  Does  any 
man  on  this  floor  say  that  you  can  take  him  on  his  way, 
antJ  try  and  hang  him  1  And  if  not,  why  not  ?  The 
plain  answer  is,  Because,  having  recognized  him  as  under 
the  law  of  nations,  while  he  is  subject  to  its  power,  he 
is  entitled  to  its  protection. 

Pass  what  bills  we  may,  Mr.  Speaker,  when  the  war 
is  ended,  these  questions  will  come  up  to  be  settled.  I 
hope  I  may  be  pardoned  for  saying,  with  great  respect, 
to  my  friends  on  all  sides  of  the  House,  that  they  will 
be  as  difficult  questions  as  statesmen  or  jurists  were  ever 
called  upon  to  decide ;  and  that  it  is  wise  to  reserve,  as 
far  as  possible,  our  judgment.  No  thoughtful  man  will 
content  himself  with  the  declaration,  that  belligerent 
"  rebels  have  no  rights."  Passion  may  say  that ;  reason, 
never.  Passion,  sooner  or  later,  subsides,  and  reason 
re-ascends  the  judgment-seat ;  and  these  questions  must 
be  answered  there,  and  to  that  august  tribunal  before 
which  the  conduct  of  men  and  nations  passes  in  view,  — 
the  enlightened  opinion  of  the  Christian  world.  Such 
questions  are,  how  far,  flagrante  hello  (while  war  was 
raging),  with  respect  to  prisoners  of  war,  the  civil 
power  was  restrained ;  how  far  the  treating  with  rebels, 
and  exchanging  them  as  prisoners  of  war,  may  affect 
their  punishment  as  traitors,  either  in  person  or  pro- 
perty. I  express  no  opinion,  except  to  say  they  must  be 
calmly  met  and  answered. 

But  assuming,  for  the  sake  of  the  argument,  that 
during  the  war  even,  and  while  recognizing  their  belli- 
gerent rights,  you  may  visit  upon  the  rebels  the  full  force 
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and  weight  of  the  municipal  law,  I  proceed  to  inquire 
whether  the  mode  proposed  by  these  bills  is  in  confor- 
mity to  the  organic  and  supreme  law,  the  Constitution  of 
the  United  States.  I  am  not  to  be  deterred  from  the 
discussion  by  any  suggestions  from  weak  or  wicked 
men  —  none  other  can  make  them  —  of  leniency  to 
rebels,  and  compassion  for  traitors.  There  is  but  little 
elevation  in  contempt ;  but  such  suggestions  do  not  rise 
high  enough  to  meet  it.  They  pass  by  me  as  the  idle 
wind.  If  a  man  has  no  other  arrows  in  his  quiver,  let 
him  use  these:  I  am  content. 

The  favorite  argument,  Mr.  Speaker,  of  those  who 
claim  for  Congress  the  power  to  confiscate  the  property 
of  traitors  without  trial  by  jury  is,  that  the  want  of  this 
power  would  show  a  fatal  weakness  in  the  Constitu- 
tion, and  a  lack  of  wisdom  and  foresight  in  its  framers. 
They  will  not  believe  the  Constitution  is  so  weak  and 
helpless,  so  incapable  of  self-defence.  Nothing,  in  my 
judgment,  so  shows  its  majesty  and  strength ;  pray  God, 
Lrtal  ^rangth.  The  powL  of  warL  almoL  infr 
nite.  The  resources  of  this  vast  country  spring  to 
your  open  hand.  All  that  men  have,  even  their  lives, 
are  at  the  service  of  their  country ;  and  in  this  great 
conflict  how  nobly  and  freely  given !  You  can  raise  an 
army  of  seven  himdred  thousand  men;  you  can  give 
them  all  the  best  appliances  of  war;  you  can  cover 
your  bays  and  rivers  and  seas  with  your  navy ;  you  can 
blockade  a  coast  of  three  thousand  miles ;  you  may  cut 
down  the  last  rebel  on  the  field  of  battle.  Such  is  the 
power  of  war.  But,  Mr.  Speaker,  when  you  shall  have 
used  aU  these  powers,  when  peace   shall   have    been 
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restored,  or  when  the  rebels  shall  come  and  lay  them- 
selves at  your  feet  or  be  taken  captive  by  your  arms,  then 
also  will  the  power  of  that  Constitution  Jbe  made  mani- 
fest ;  then  also  will  this  Government  be  shown  to  be  the 
most  powerful  and  the  noblest  on  the  earth,  not  because 
the  captured  rebel  is  at  your  mercy,  but  because  he  is 
not ;  because,  under  the  shield  of  the  Constitution,  the 
rebel  at  your  feet  is  stronger  than  armies,  stronger  than 
navies.  You  cannot  touch  a  hair  of  his  head,  or  take 
from  him  a  dollar  of  his  property,  until  you  shall  have 
tried  and  condemned  him  by  the  judgment  of  his  peers 
and  by  the  law  of  the  land.  Does  this  show  the 
weakness  of  the  Constitution,  or  does  it  show  its  tran- 
scendent strength?  Are  these  written  constitutions 
established  to  give  to  Government  power  without  limit 
over  the  property,  liberty,  and  life  of  the  citizen  ?  or  are 
they  made  to  define  and  limit  the  power  of  the  Govern- 
ment, and  to  shield  and  protect  the  rights  of  the 
subject  ? 

I  have  always  been  taught  that  the  people  is  the 
sovereign ;  that  these  constitutions  are  carefully  defined 
grants  from  the  sovereign  power,  so  framed  as  to  esta- 
blish justice,  and  at  the  same  time  secure  the  blessings  of 
liberty  and  the  protection  of  law  even  to  the  humblest 
and  meanest  citizen.  I  know,  Mr.  Speaker,  that  these 
are  getting  to  be  old-fashioned  sentiments.  Magna  Carta 
is  soiled  and  worm-eaten.  The  Bill  of  Rights,  the 
muniments  of  personal  freedom,  habeas  corpus,  trial 
by  jury,  — what  are  they  all  worth  in  comparison  with 
this  new  safeguard  of  liberty,  "  the  proceeding  in  rem''  f 

Were  you  ever   at  Runnymede,  Mr.   Speaker?     I 
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remember  going  down,  on  a  beautiful  day  in  July,  from 
Windsor  Castle  to  the  plain,  and  crossing  the  narrow 
channel  of  the  Thames  to  that  little  island,  on  which, 
more  than  six  centuries  ago,  in  the  early  gray  of  morn- 
ing, those  sturdy  barons  belted  from  an  uning  king 
the  first  great  charter  of  English  freedom,  the  germ  of 
life  of  the  civil  liberty  we  have  to-day.  I  could  hardly 
have  been  more  moved,  had  I  stood  in  the  village  and  by 
the  manger  in  which  was  cradled  "  the  son  of  Mary  and 
the  Son  of  Qod."  From  the  gray  of  that  morning 
streamed  the  rays,  which,  uplifting  with  the  hours,  cours- 
ing with  the  years,  and  keeping  place  with  the  centu- 
ries, have  encircled  the  whole  earth  with  the  glorious 
light  of  English  liberty,  the  liberty  for  which  our 
fathers  planted  these  commonwealths  in  the  wilderness ; 
for  which  they  went  through  the  baptism  of  fire  and 
blood  in  the  Revolution ;  which  they  embedded  and 
hoped  to  make  immortal  in  the  Constitution ;  without 
which  the  Constitution  would  not  be  worth  the  parch- 
ment on  which  it  was  written. 

But  I  must  not  linger  by  the  way,  Mr.  Speaker- 
What  do  these  bills  propose  ?     The  immediate  object  is 
to  confiscate  the  property  of  the  rebels.     For  what  end  1 
For  punishment,  is  it  not  ?     If  you  strip  these  men  of 
their  property,  it  is   not  because  they  are  innocent ; 
although  this  bill  does,  in  fact,  confiscate  the  property 
of  persons  who  may  be  guiltless  of  any  offence :  but 
the  theory  of  the  bill  is  to  punish  men  for  the  crime  of 
rebellion,  or  treason,  or  give  it  what  name  you  will. 
The  bill,  indeed,  recites,  as  an  ulterior  purpose,   the 
payment  of  the  expenses  of  the  Rebellion.   But  there  is 
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no  man  on  this  floor  so  verdant  as  to  suppose  this  means 
much.  If  the  courts  enforce  the  statute  (I  believe  they 
will  not),  how  much  treasure  can  you  wring  from  those 
States,  poor  at  the  best,  but  whom  the  close  of  this  war 
will  leave  impoverished,  seared,  and  swept  as  by  fire  ? 
You  might  as  well  pasture  your  cattle  on  the  Desert  of 
Sahara.  The  land  will  indeed  be  left ;  but  who  will  be 
your  purchasers,  when  they  know  they  must  take  at  the 
best  a  doubtful  title,  but  a  sure,  bitter,  and  lasting  feud  ? 
The  strife  and  hate  growing  out  of  the  confiscations  of 
the  Kevolution  are  scarcely  yet  appeased ;  and  it  was 
with  these  confiscations  fresh  in  the  memories  of  the 
framers  of  the  Constitution  that  the  limitation  of  the 
power  of  forfeiture  was  adopted.  There  never  was  a 
wilder  dream  than  that  of  paying  the  expenses  of  the 
Bebellion  with  the  fruits  of  confiscation. 

The  real  object  of  the  bill  is  punishment ;  the  punish- 
ment of  an  ofifence  clearly  defined  in  the  Constitution, 
of  the  highest  offence  known  to  the  laws.  The  punish- 
ment is  the  forfeiture  of  the  property  of  the  offender. 
The  forfeiture  is  to  be  established  before  judicial  tribu- 
nals, and  upon  proof  of  the  guilt  of  the  owner.  You 
have,  then,  these  three  elements;  punishment  —  upon 
proof  of  the  commission  of  crime  —  before  a  judicial 
tribunal.  One  element  is  wanting ;  one  has  been  dili- 
gently excluded,  — trial  by  jury.  Human  ingenuity  has 
been  exhausted  to  shut  the  door  against  it ;  and  your 
bill  is  like  Hamlet  with  the  Prince  of  Denmark  omit^ 
ted  by  particular  request.  Here  is  the  plain,  impera- 
tive mandate  of  the  Constitution,  which  he  who  runs 
may  read:  — 
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'*  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury." —  Const.,  art.  3,  sect.  2. 

The  property  to  which  the  bill  applies  is  not,  under 
the  laws  of  nations,  prize;  it  is  not  booty;  it  is  not 
contraband  of  war ;  it  is  not  enforced  military  contri- 
bution; it  is  not  property  used  or  employed  in  the 
war  or  in  resistance  to  the  laws,  and  therefore  clearly 
to  be  distinguished  from  that  covered  by  the  statute  of 
Aug.  6,  186L  It  is  private  property  outside  of  the 
conflict  of  arms ;  forfeited,  not  because  it  is  the  instru- 
ment of  offence,  but  as  a  penalty  for  the  crime  of  the 
owner.  The  disguise  of  the  proceeding  in  rem  is  too 
thin  and  transparent.  No  lawyer,  no  man  of  common 
sense,  will  be  deceived  by  it.  The  proceeding,  in  spirit, 
in  substance,  and  in  effect,  is  the  punishment  of  treason 
by  the  forfeiture  of  a  man's  entire  estate,  real  and  per- 
sonal, without  trial  by  jury,  and  in  utter  disregard 
of  the  provision  of  the  Constitution,  which  limits  the 
forfeiture  for  treason  to  the  life  of  the  person  attainted 
(art.  3,  sect.  3). 

Was  there  ever  a  balder  contrivance  to  get  around 
the  plainest  and  most  sacred  provisions  of  the  Consti- 
tution than  this  attempt  to  get  a  man's  farm,  his  cattle 
and  fodder,  his  plough,  spade,  and  hoe,  into  a  maritime 
court,  and  try  them  by  the  law  of  prize?  With  all 
respect  for  my  excellent  friends  upon  the  committee, 
such  a  proposition  "  shocks  our  common  sense  "  as  well 
as  our  sense  of  justice  and  right.  You  make  the  plea 
of  necessity,  and  necessity  is  the  mother  of  invention ; 
but  do  you  expect  to  satisfy  sensible  men,  when  reason 
resumes  its  sway,  that  under  a  Constitution  which  de- 
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fines  treason  to  consist  in  levying  war  against  the  United 
States,  which  will  not  suffer  the  traitor  to  be  condemned 
except  by  the  judgment  of  his  peers,  and,  when  con- 
demned, will  not  forfeit  his  estate  except  during  his 
life,  you  can,  by  this  proceeding  in  rem,  without  indict- 
ment, without  trial  by  jury,  without  the  proof  of  two 
witnesses  (art.  3,  sect.  3),  for  treason,  for  the  act  of 
levying  war,  deprive  him  of  all  his  estate,  real  and  per- 
sonal, for  life  and  in  fee?  Nay,  more ;  and  that,  after 
he  has  thus  been  punished,  without  trial  by  jury,  and 
by  the  loss  of  his  whole  estate,  you  can,  for  the  same 
act  of  levying  war,  try  him  and  hang  him  ?  To  sug- 
gest a  doubt,  whether,  after  all,  this  is  plain  sailing 
under  the  flag  of  the  Constitution,  is  to  have  too  nice 
constitutional  scruples ! 

I  have  touched  but  upon  one  or  two  legal  objec- 
tions to  these  bills.  Their  name  is  Legion ;  but  I  must 
hasten  to  a  more  minute  examination  of  the  bills 
themselves.  I  do  not  wish  to  say  the  bills  are  hastily 
drawn.  If  right  in  principle,  defects  of  form,  or  want 
of  detail,  can  be  supplied.  In  attempting,  however, 
legislation  involving  a  new  principle,  or  a  new  applica- 
tion of  a  principle,  it  is  a  pretty  good  test  to  let  it  be 
run  through  the  machinery  of  a  carefully  drawn  statute, 
and  see  how  it  works.  I  should  have  liked  to  have 
seen  that  test  applied  here. 

Looking  now  to  the  general  features  of  the  confis- 
cation bill,  I  desire  the  House  to  observe  that  the  bill, 
though  not  in  form,  is,  in  substance  and  effect,  retro- 
active. It  takes  effect  from  its  passage.  It  applies  to 
all  acts  committed  after  its  passage.   As  there  are  whole 
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districts,  States  even,  where  the  law  cannot  be  promul- 
gated, and  who  will  remain  in  ignorance  of  its  pas- 
sage, the  law,  as  to  them,  will  be  ex  post  facto.  They 
will  neither  know,  nor  have  the  means  of  knowing,  of 
the  existence  of  the  penalty  when  the  act  is  commit- 
ted. Will  you  say  it  is  their  own  fault?  I  beg  you 
to  consider,  that  since  your  protection  has  been  lost, 
and  until  it  is  restored,  there  has  been  and  can  be  no 
really  free  choice  with  the  individual  citizen  whom  he 
shall  obey.  What  measure  of  punishment  would  you 
mete  to  a  citizen  of  Jacksonville,  who,  after  the  with- 
drawal of  your  army,  should  yield  to  "  the  powers  that 
be,"  though  certainly  not  "  ordained  of  God  "  ] 

I  ask  the  attention  of  the  House,  and  a  just  and 
humane  people,  if  these  words  shall  ever  reach  them, 
to  the  wide  sweep  of  this  bill.  You  would  infer  from 
the  arguments  of  its  friends,  that  the  bill  was  to  reach 
only  the  leaders  and  instigators  of  rebellion.  How,  if 
that  were  so,  the  limitation  and  the  payment  of  the 
expenses  of  rebellion  from  confiscation  would  hang 
together,  has  not  been  explained.  But  the  fact  is  far 
otherwise. 

The  first  section  includes  several  classes ;  and,  first, 
all  officers  of  the  rebel  army  or  navy,  non-commis- 
sioned as  well  as  commissioned.  Officers  of  high  rank 
should  be  included ;  but  there  is  no  sound  reason  what- 
ever for  going  down  to  sergeants  and  corporals.  The 
second,  third,  and  fourth  classes  embrace  persons  wTbio 
shall  hold  certain  offices  in  the  Confederate  States,  or 
any  of  them,  including  judges  of  the  State  Courts,  and 
members  of  State  Legislatures  and  conventions.     In  all 
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these  cases,  the  mere  holding  of  the  office  is  made  the 
ground  of  confiscation,  without  regard  to  the  manner  in 
which  the  duties  shall  be  discharged,  or  to  whether 
those  duties  involve  any  active  service  against  the 
National  Government ;  men,  it  may  be,  whom  the  Re- 
bellion found  in  office,  and  who  continue  in  the  regular 
exercise  of  their  functions.  Here,  for  example,  is  the 
judge  of  probate  or  surrogate  of  a  county.  Rebellion 
breaks  out :  men  will  die,  and  estates  must  be  settled, 
and  care  had  of  widows  and  orphans.  To  visit  this  man 
with  the  confiscation  of  his  estate,  for  continuing  quietly 
to  discharge  his  duties,  is  equally  harsh  and  absurd. 

The  same  remark  applies,  possibly  with  increased 
force,  to  persons  embraced  in  the  fifth  class;  those 
holding  any  office  or  agency  under  any  of  the  States  of 
the  Confederacy,  or  any  of  the  laws  thereof,  whether 
such  office  or  agency  be  State  or  municipal  in  its  name 
or  character.  Every  justice  of  the  peace,  notary  public, 
or  town-clerk,  treasurer,  assessor,  constable,  overseer  of 
the  poor,  undertaker  even,  must  resign  his  functions, 
or  become  a  pauper.  The  result,  if  successful,  is  a 
suspension  of  civil  order;  or,  on  the  other  hand,  the 
severest  punishment  for  a  venial  offence,  if  it  be  an 
offence. 

The  second  section  includes  all  persons  who,  being 
engaged  in  rebellion,  or  aiding  and  abetting  it,  shall 
not,  within  sixty  days  after  proclamation  from  the  Presi- 
dent, desist,  and  return  to  their  allegiance.  Sixty  days 
seems  to  be  a  reasonable  notice ;  but,  if  the  parties  are 
in  such  condition  that  the  notice  cannot  reach  them, 
then  it  is  not  notice.     What  may  be  fairly  and  justly 
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required  is,  that  men  shall  return  to  their  allegiance 
the  moment  they  have  reasonable  assurance  of  perma- 
nent protection  from  the  National  Government.  It  is 
idle  to  look  for  it  before  such  protection  is  possible. 
To  ask  a  man  in  the  interior  of  a  cotton  State  to  abjure 
the  rebel  Government  and  return  to  his  allegiance,  in 
the  present  condition  of  things,  is  to  ask  a  moral  impos- 
sibility. To  confiscate  his  property  for  not  doing  so,  is 
itself'  a  crime. 

A  word  upon  another  harsh  feature  of  the  bill. 
With  respect  to  every  person  within  its  scope,  and  with- 
out the  least  discrimination  as  to  degrees  of  guilt,  a 
clean  sweep  of  property  is  made.  There  is  no  exemp- 
tion of  necessary  household  furniture,  or  of  provisions, 
or  of  tools  of  trade.  Nothing  is  spared ;  the  bed  on 
which  the  wife  sleeps,  the  cradle  of  the  child,  the  pork, 
or  flour-barrel.  Taken  in  connection  with  the  fact,  that 
the  bill  declares  that  the  President  sfiall  cause  the 
seizure  to  be  made,  and  not  merely  that  he  may  ;  that 
provision  is  made  for  the  sale  of  perishable  property,  and 
that  none  is  made  for  the  remission,  in  whole  or  part, 
of  the  forfeiture;  and  we  cannot  fail  to  understand 
the  spirit  in  which  the  bill  is  conceived,  or  the  impres- 
sion it  will  not  fail  to  make  on  the  friends  of  this 
country  abroad,  who  cannot  fully  appreciate  the  bitter- 
ness which  civil  conflict  engenders ;  or,  if  they  do,  will 
not  pardon  statesmen  for  yielding  to  its  influence.  It  is 
plain  that  the  angel  of  mercy  never  found  his  way  to 
the  committee-room ;  or,  if  he  went  in  with  my  friend 
from  Kentucky  [Mr.  Mallory]  or  my  friend  from  New 
Jersey  [Mr.  Cobb],  he  was  politely  bowed  out,  with  the 
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assurance  that  neither  rebels,  nor  those  dependent  upon 
them,  had  any  rights. 

I  ought,  however,  to  add,  Mr.  Speaker,  that,  looking 
upon  seizure  and  confiscation  as  a  penalty  for  crime, 
treason,  or  rebellion,  the  President,  under  his  general 
power  of  pardon,  might  remit  the  punishment.  But 
then  the  other  conclusion  will  follow,  that,  without  trial 
by  jury,  no  valid  forfeiture  can  be  effected. 

The  second  bill,  for  the  emancipation  of  the  slaves 
of  rebels,  is  much  broader  in  its  scope,  including  every 
person  who  shall  engage  in  rebellion,  or  aid  and  abet 
it.  The  insertion  of  the  word  "  wilfully,"  lawyers  will 
see,  does  not  affect  the  legal  construction.  There  are 
considerations  of  humanity  in  favor  of  this  bill,  which 
do  not  apply  to  the  first ;  but  it  is  not  restricted  to  slaves 
used  in  the  Rebellion,  and  no  form  of  judicial  proceed- 
ing is  provided.  The  constitutional  objections  apply  to 
it  with  at  least  equal  force. 

That  the  bills  before  the  House  are  in  violation  of 
the  law  of  nations  and  of  the  Constitution,  I  cannot  — 
I  say  it  with  all  deference  to  others  —  I  cannot  enter- 
tain a  doubt  My  path  of  duty  is  plain.  The  duty  of 
obedience  to  that  Constitution  was  never  more  impera- 
tive than  now.  I  am  not  disposed  to  deny,  that  I  have 
for  it  a  superstitious  reverence.  I  have  "  worshipped 
it  from  my  forefathers."  In  the  school  of  rigid  disci- 
pline by  which  we  were  prepared  for  it ;  in  the  strug- 
gles out  of  which  it  was  bom ;  the  seven  years  of  bitter 
conflict,  and  the  seven  darker  years  in  which  that  con- 
flict seemed  to  be  fruitless  of  good ;  in  the  wisdom  with 
which  it  was  constructed  and  first  administered  and  set 
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in  motion ;  in  the  beneficent  Government  it  has  secured 
for  more  than  two  generations ;  in  the  blessed  influences 
it  has  exerted  upon  the  cause  of  freedom  and  humanity 
the  world  over,  I  cannot  fail  to  recognize  the  hand  of 
a  guiding  and  loving  Providence.  But  not  for  the 
blessed  memories  of  the  past  only  do  I  cling  to  it  He 
must  be  blinded  with  excess  of  light,  or  with  the  want 
of  it,  who  does  not  see,  that  to  this  nation,  trembling 
on  the  verge  of  dissolution,  it  is  the  only  possible  bond 
of  unity.  With  this  conviction  wrought  into  the  very 
texture  of  my  being,  I  believe  I  can  appreciate  this 
conflict,  —  can  understand  the  necessity  of  using  all  the 
powers  given  by  the  Constitution  for  the  suppression  of 
this  Rebellion.  They  are,  as  I  believe,  and  as  the  pro- 
gress of  our  arms  attests,  ample  for  the  purpose.  I  do 
not,  therefore,  see  the  wisdom  of  violating  or  impairing 
the  Constitution  in  the  effort  to  save  it,  or  of  passing 
from  the  pestilent  heresy  of  State  secession  to  the 
equally  fatal  one  of  State  suicide.  The  fruits  of 
the  first  are  anarchy  and  perpetual  border  war ;  of  the 
second,  the  growth  of  military  power,  the  loss  of 
the  centrifugal  force  of  the  States,  the  merging  of  the 
States  in  the  central  Government :  a  Republic  in  name 
and  form ;  in  substance  and  effect,  a  despotism. 

Mr.  Speaker,  at  a  time  like  this,  the  individual  is 
nothing ;  the  country,  every  thing.  He  cannot  truly 
serve  or  love  his  country  who  is  anxious  about  himself. 
He  cannot  have  a  single  eye  to  the  welfare  of  the 
Republic,  if  both  eyes  are  turned  homeward.  He  can- 
not keep  step  to  the  music  of  the  Union  who  is  grinding 
fantasias  for  the  village  of   Buncombe.      One    may 
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desire,  however,  not  to  be  wholly  misunderstood.  It 
has  been  said  that  I  am  opposed  to  any  emancipation 
of  the  slaves  of  rebels.  Nothing  can  be  further  from 
the  truth.  The  first  provision  for  emancipation,  —  that 
in  the  statute  of  Aug.  6,  1861,  liberating  all  slaves 
employed  i^  the  Rebellion,  —  I  drew  with  my  own 
hand ;  believing  now,  as  then,  that  it  is  valid  and  just. 
For  the  abolition  of  slavery  in  this  District,  for  the 
interdiction  of  slavery  in  the  Territories,  for  the  new 
article  of  war  forbidding  the  officers  of  the  army  to 
surrender  fugitives  from  service,  my  votes  are  on  re- 
cord. I  voted  for  the  resolution  recommended  by  the 
President  for  aid  to  the  States  in  the  work  of  gradual 
emancipation ;  though  I  could  not  fail  to  see  that  it  was 
on  the  verge  of  authority,  and  must  perhaps  finally 
rest,  like  the  purchase  of  Louisiana,  upon  general  con- 
sent My  views  of  the  power  of  the  Commander-in- 
chief  on  the  subject  of  emancipation  are  fully  stated 
in  remarks  submitted  to  the  House  on  the  10th  of  April. 
I  will  not  repeat  them.  They  are  ample  for  any  emer- 
gency. In  the  bill  I  introduced  "  for  the  more  effectual 
suppression  of  the  Rebellion,'*  but  which,  in  the  pre- 
sent temper  of  the  House,  I  thought  it  useless  to  press, 
I  have  indicated  a  practical  method  by  which  the  slaves 
of  rebels  may  be  emancipated,  as  the  penalty  for  crime, 
upon  conviction  or  default  of  the  offender.  But,  Mr. 
Speaker,  I  have  kept  my  eye  steadily  upon  the  end  for 
which  this  war  is  waged,  —  the  only  end  for  which  it 
can  be  justified,  —  the  integrity  of  the  Union.  I  have 
firmly  resisted,  and  shall  continue  firmly  to  resist,  every 
effort,  open  or  disguised,  to  convert  this  war  for  the 
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Union  into  a  war  for  emancipation,  at  the  risk — no, 
];iot  at  the  risk,  for  the  words  do  not  express  what  I 
mean  or  feel,  with  the  moral  certainty  —  of  defeating 
the  purpose  for  which  the  war  was  begun.  With  these 
convictions,  it  is  scarcely  necessary  to  say,  I  cordially 
approve  the  course  of  President  Lincoln  in  modifying 
the  proclamation  of  General  Fr6mont,  and  declaring  null 
and  void  the  order  of  General  Hunter.  For  the  wisdom 
and  patriotism  which  have  thus  far  marked  the  course 
of  this  magistrate,  he  has  my  respect  and  gratitude. 

A  word  upon  the  policy  and  wisdom  of  these  mea- 
sures. A  great  work  has  been  done  by  this  nation.  It 
is  easy  to  find  fault.  In  operations  upon  so  large  a 
scale,  requiring  so  many  agencies,  mistakes  and  blunders 
will  be  made.  But  a  just  criticism,  looking  upon  the 
work  as  a  whole,  cannot  fail  to  commend  the  patriotism 
of  the  people  and  the  energy  of  the  Government.  I 
know  it  has  been  prettily  said,  that  we  have  prosecuted 
this  war  upon  "  a  rose-water  policy."  I  do  not  know 
that  I  fully  comprehend  what  is  meant ;  but  probably 
the  rebels,  in  view  of  that  long  blockade,  with  the  fresh 
memories  of  Port  Royal,  Newbem,  Pulaski,  Donelson, 
Pea  Eidge,  Shiloh,  the  Lower  Mississippi,  and  York- 
town,  and  the  ever-tightening  folds  of  the  constriction, 
might  say  with  Juliet,  the 

"Rose 
By  any  other  name  would  smell  as  sweet" 

Our  armies  and  navies  are  victorious.  The  war  seems 
to  be  drawing  to  a  close.  There  is  reasonable  ground 
to  hope,  that,  before  the  next  session  of  Congress,  the 
power  of  the  Rebellion  will  be  broken,  and  the  sword 
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have  substantially  done  its  work.  But  I  cannot  con- 
ceal from  myself  that  our  great  difficulties  lie  beyond 
the  conflict  of  arms.  It  is  the  part  of  wise  courage  to 
look  them  calmly  in  the  face,  to  gauge  them,  and  gird 
up  our  loins  to  meet  them.  Action  will  be  needed, 
not  words;  judgment,  not  passion.  Unless  there  be 
calm  and  fearless  statesmanship,  your  victories  will  have 
been  won  in  vain;  a  statesmanship  that  honors  and 
respects  the  people,  but  is  willing  to  abide  its  sober 
second  thought. 

Civil  wars,  like  family  feuds,  have  been  fierce,  bitter, 
and  unrelenting.  The  bitterness  and  ferocity  mani- 
fested towards  us  by  the  rebels  cannot  but  arouse  the 
spirit  of  retaliation,  and  thirst  for  vengeance.  If  we 
yield  to  the  fierce  temptation,  the  war  will  become  one 
of  extermination.  Thus  far,  while  prosecuting  the 
war  with  vigor,  we  have  shown  the  moderation  and 
humanity  becoming  a  great  people.  I  pray  we  may 
continue  in  this  course.  There  is  wisdom  in  the  fable 
of  the  sun  and  the  north  wind.  There  is  power  in  for- 
bearance, in  magnanimity,  in  obedience  to  the  law  we 
seek  to  enforce,  in  the  spirit  of  forgiveness,  in  the 
"  mercy  which  seasons  justice."  Christ  knew  what  is 
in  man :  the  gospel  is  not  a  lie.  There  never  was  a 
juster  war  than  that  which  we  are  waging.  It  is  strictly 
a  war  of  self-defence,  the  defence  of  a  free  and  bene- 
ficent Government  against  traitors  in  arms  against  her. 
But  we  may  not  forget,  that,  to  those  in  the  Southern 
States  who  believe  in  the  right  of  secession,  this  war 
cannot  but  wear  the  'aspect  of  a  war  of  invasion  and 
subjugation.     This  terrible   mistake   may  account  for 
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their  bitterness,  though  it  is  no   palliation  for  their 
barbarities. 

Mr.  Speaker,  upon  no  subject  has  there  been  more  or 
looser  declamation  than  on  the  causes  of  this  Rebellion. 
At  one  moment,  we  are  assured  that  slavery  is  the  one 
great  criminal ;  at  the  next,  that  it  was  brought  about 
by  the  fraud,  falsehood,  and  violence  of  a  few  unprinci- 
pled leaders. 

Passing  this  subject  now  with  the  remark,  that  masses 
of  men  are  not  easily  moved,  that  civil  convulsions  are 
fed  by  deeper  fires,  I  ask  your  attention  to  two  facts 
which  seem  to  be  clearly  established.  The  first  is,  that, 
when  the  acts  of  secession  were  passed,  the  majority  of 
the  people  of  the  revolting  States,  with  the  exception 
of  South  Carolina,  were  loyal  to  the  Union ;  and  the 
second  is,  that  to-day  their  feelings  are  changed,  their 
loyalty  turned  to  treason,  and  love  to  hate.  Passion  is 
eloquent;  but  do  not  content  yourselves  with  bitter 
denunciation.  Pause,  I  beseech  and  adjure  you,  and 
inquire  what  is  the  cause. 

The  war  brought  to  their  homes  and  firesides  will 
account  for  much ;  but  do  you  not  believe  that  a  con- 
viction has  been  settling  down  into  the  minds  of  men, 
who  at  the  beginning  of  our  troubles  were  loyal,  that 
these  extreme  measures  point  to  some  other  end  than 
the  restoration  of  the  Union  with  the  rights  of  the 
States  preserved;  that  they  mean  subjugation  and 
reconstruction  "  by  permission  of  the  military  power, 
and  not  before  "  ?  Once  committed  to  this  policy,  once 
afloat  on  this  sea  of  revolution,  neither  you  nor  I  may 
live  to  reach  the  haven  of  Union  and  peace. 
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K  these  measures  shall  be  finally  adopted,  I  pray  God 
I  may  prove  a  false  prophet,  and  that  "  out  of  this  nettle 
danger  we  may  pluck  the  flower  safety;"  that  his 
strength  may  be  manifested  in  our  weakness ;  and  that 
he  may  overrule  all  our  errors  and  shortcomings  for  the 
good  of  our  beloved  country. 
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IN  THE  HOUSE   OF  REPRESENTATIVES,  FEB.  6,  1862. 

The  House  being  in  Committee  of  the  Whole  on  the  State  of 
the  Union,  and  having  under  consideration  the  Treasury-note  Bill, 
Mr.  Thomas  said, — 

Mr.  Chairman,  —  I  am  anxious  to  vote  for  some 
measure  for  the  speedy  relief  of  the  Government.  I 
have  listened  with  care  to  the  whole  debate,  with  the 
hope  that  the  difficulties  which  had  occurred  to  my  own 
mind  might  be  relieved.  Nay,  more :  I  have  diligently 
sought  to  convince  myself  that  it  was  in  the  power  of 
Congress  to  pass  this  bill,  including  the  provision  mak- 
ing the  treasury  notes  legal  tender  for  all  public  and 
private  debts.  I  have  wished  to  see  also  that  the  bill 
could  be  passed,  and  the  good  faith  of  this  Government 
maintained.  I  have  failed  upon  both  of  these  points ; 
and,  with  the  indulgence  of  the  Committee,  will  state 
briefly  some  of  the  reasons  which  will  lead  me  to  vote 
against  the  bill  as  it  now  stands. 

The  question  at  the  threshold  of  the  discussion  is 
that  of  legal  power,  the  competency  of  Congress  to  pass 
the  bill.  Congress  has  upon  this  subject  the  powers 
given  to  it  by  the  Constitution.  This  is  a  Government 
of  specific  powers,  supreme  in  their  sphere,  but  the 
sphere  confessedly  limited. 
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We  look  to  the  Constitution  to  see  if  the  power  is 
given.  We  do  not  say  the  power  is  not  denied,  and 
therefore  exists ;  but  that  it  is  not  granted,  and  there- 
fore does  not  exist.  The  powers  granted  are  express  or 
implied,  are  given  in  terms,  or  are  the  reasonable  in-, 
ferences  from  the  express  grants.  Now,  it  is  conceded 
that  there  is  no  express  power  given  to  Cxjngress  to 
make  the  notes  or  bills  of  the  Government  legal  tender. 
There  is  a  power  given  to  Congress  upon  the  subject- 
matter.  It  has  the  power  "  to  coin  money,  regulate  the 
value  thereof  and  of  foreign  coins." 

These  words,  "to  coin  money,"  have  a  plain  and 
obvious  meaning.  The  only  coinage  is  that  of  the 
metals,  "  hard  money."  To  coin  money,  and  regulate 
the  value  thereof,  is  to  fix  its  legal  value,  the  value  for 
which  it  is  to  be  received  as  an  equivalent  in  commerce 
and  in  discharge  of  obligations  and  contracts.  This 
constitutional  power  of  coinage  was  first  executed  by 
the  statute  of  1792,  and  that  statute  has  a  provision 
making  the  coins  legal  tender;  but  there  can  be  no 
doubt,  that,  whenever  money  is  coined  by  Government 
under  the  Constitution,  it  becomes  ipso  facto  legal  tender. 
But,  whether  legislation  be  necessary  to  carry  the  provi- 
sion into  effect  or  not,  it  is  too  plain  for  argument,  that 
the  power  to  coin  money  and  regulate  its  value  is  the 
power  to  say  for  what  value  it  shall  be  received. 

There  being  no  express  power  in  the  Constitution 
to  make  these  treasury  notes  a  legal  tender,  is  such  a 
power  to  be  reasonably  inferred  from  any  of  the  express 
powers'?  Before  answering  this  question,  two  things 
are  to  be  observed. 
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The  first  is,  that,  there  being  an  express  grant  of 
power  upon  this  subject  of  the  coining  of  money  and 
fixing  its  legal  value,  we  should  not  reasonably  expect 
to  find  an  additional  power  on  the  same  subject  given 
by  implication.  The  expression  of  the  one  would  ordi- 
narily be  the  exclusion  of  the  other.  The  second  thing 
to  be  noted  is,  that  it  appears  by  the  debates  of  the 
Constitutional  Convention,  and  by  the  note  of  Mr. 
Madison,  that  this  subject  was  before  the  convention, 
and  that  a  grant  of  power  to  emit  bills  of  credit,  with 
the  apparent  purpose  of  making  them  legal  tender, 
was  refused.  —  Pages  1343-46. 

It  is  said  that  the  power  to  make  these  notes  a  legal 
tender  is  a  reasonable  implication  from  the  power  ^^  to 
regulate  commerce  with  foreign  nations,  among  the 
States,  and  with  the  Indian  tribes."  The  argument  is, 
and  it  is  entitled  to  consideration,  that  money  is  one 
of  the  great  instruments  of  commerce,  as  much  so  as 
the  ship ;  and  that  the  power  to  regulate  the  principal 
thing  is  the  power  to  regukte  ite  instrumentalities.  I 
confess,  that,  at  first,  this  view  of  the  question  impressed 
me.  But  further  reflection  has  satisfied  me  it  is  not 
sound.  If  the  Constitution  were  otherwise  silent  upon 
the  subject,  the  implication  would  doubtless  be  a  strong 
one. 

But  the  Constitution  has  spoken ;  has  indicated  what 
shall  be  money  under  its  provisions,  and  the  power  of 
Congress  over  it. 

Again :  the  practical  construction  of  the  Constitution 
has  been,  that  no  such  power  existed.  Though  the  exi- 
gencies of  the  Government  have  heretofore  been  great, 
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the  experiment  has  never  been  tried ;  nor,  so  far  as  I 
know,  ever  before  suggested. 

Of  the  three  great  statesmen  whose  minds  have  been 
given  to  this  subject  of  the  currency,  and  the  power  of 
the  National  Government  over  it,  no  one  has  asserted 
the  existence  of  this  power.  Mr.  Madison  and  Mr. 
Webster  have  expressly  denied  its  existence.  Mr.  Web- 
ster  had,  of  all  our  statesmen,  except  perhaps  Mr. 
Hamilton,  the  strongest  convictions  of  the  necessity  of 
a  national  currency,  and  of  the  duty  of  Congress  to  con- 
trol it ;  but,  on  the  want  of  power  in  Congress  to  make 
any  thing  but  coin  legal  tender,  his  language  is  clear, 
firm,  and  unequivocal.     He  says, — 

"  But  if  we  understand  hj  currency  the  legcd  money  of  the  country, 
and  that  which  constitutes  a  legal  tender  for  debts,  and  is  the  statute 
measure  of  value,  then,  undoubtedly,  nothing  is  included  but  gold  and 
silver.  Most  unquestionably^  there  is  no  legal  tender^  and  there  can  be 
no  legal  tender^  in  this  country  y  under  the  authority  of  this  Government 
or  any  other^  but  gold  and  sUvery  either  the  coinage  of  our  own  mintSy  or 
foreign  coins  at  rates  regulated  by  Congress,  This  is  a  constitutional 
principle,  perfectly  plain,  and  of  the  very  highest  importance.  The 
States  are  expressly  prohibited  from  making  any  thing  but  gold  and 
silver  a  tender  in  payment  of  debts ;  and  although  no  such  express 
prohibition  is  applied  to  Congress,  yet,  as  Congress  has  no  power 
granted  to  it  in  this  respect  but  to  coin  money  and  to  regulate  the 
value  of  foreign  coins,  it  clearly  has  no  power  to  substitute  paper  or 
any  thing  else  for  coin  as  a  tender  in  payment  of  debts  and  in  discharge 
of  contracts.  Congress  has  exercised  this  power  fully  in  both  its 
branches.  It  has  coined  tnoney,  and  still  coins  it ;  it  has  regulated  the 
value  of  foreign  coins,  and  still  regulates  their  value.  The  legal  tenr 
der,  thereforCy  the  constitutional  standard  of  valuey  is  establishedy  and 
cannot  be  overthrown.     To  overthrow  it  would  shake  the  whole  system, 

**  But,  if  the  Constitution  knows  only  gold  and  silver  as  a  legal  ten- 
der, does  it  foUow  that  the  Constitution  cannot  tolerate  the  voluntary 
circulation  of  bank-notes,  convertible  into  gold  and  silver  at  the  will 
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of  the  holder,  as  part  of  the  actual  monej  of  the  country  ?  Is  a  man 
not  onlj  to  be  entitled  to  demand  gold  and  silver  for  every  debt,  but 
is  he,  or  should  he  be,  obliged  to  demand  it  in  all  cases  ?  Is  it,  or 
should  Government  make  it,  unlawful  to  receive  pay  in  any  thing 
else?  Such  a  notion  is  too  absurd  to  be  seriously  treated.  The 
constitutional  tender  is  the  thing  to  be  preserved ;  and  it  ought  to  be 
preserved  sacredly,  under  all  circumstances.  —  Webster^a  Works^  vol.  iv. 
p.  271. 

Again  he  says,  — 

*'  I  am  certainly  of  opinion,  then,  that  gold  and  silver,  at  rates 
fixed  by  Congress,  constitute  the  legal  standard  of  value  in  this  coun- 
try ;  and  thai  neither  Congress  nor  any  State  has  authority  to  establish 
any  other  standard  or  to  displace  this"  —  Ibid,^  vol.  iv.  p.  280. 

This  is  good  law  and  solid  sense. 

There  is,  Mr.  Chairman,  another  difficulty  in  inferring 
from  the  power  of  Congress  to  regulate  commerce  the 
power  to  make  treasury  notes  legal  tender,  which  has 
not  heen  adverted  to.  It  is  this :  The  power  given  to 
Congress  is  to  regulate  commerce  "  among  the  States." 
Now,  it  is  clear  in  principle,  and  well  settled  as  authority, 
that  the  provision  does  not  extend  to  and  include  the 
internal  commerce  of  the  States.  This  power  is  reserved 
to  the  States  themselves  (Gibhons  vs,  Ogden,  12  Whea- 
ton,  1 ).  Looking  at  this  power  to  make  these  notes  a 
legal  tender  as  incident  to  the  poWer  of  Congress  to 
regulate  commerce,  the  power  of  the  incident  cannot 
extend  beyond  the  power  of  the  principal.  This  bill 
clearly  includes  a  commerce  over  which  we  have  no 
control.  It  is  scarcely  necessary  to  say  that  this  internal 
commerce  would  include  nine  out  of  ten  of  all  the  bar- 
gains that  are  made. 

It  has  been  said,  that,  under  the  power  to  "  borrow 
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money  on  the  credit  of  the  United  States,"  we  have  the 
power  to  make  the  securities  given  for  borrowed  money 
legal  tender ;  that  is  to  say,  imder  the  power  to  borrow, 
we  have  the  power  to  create. 

It  would  seem  to  be  a  sufficient  answer  to  this  posi* 
tion  to  say,  that,  if  the  Government  had  the  power  to 
make  its  notes  money  by  its  superscription  only,  there 
would  be  no  great  need  to  borrow. 

It  has  been  argued,  that  because  the  power  is  denied 
to  the  States  to  make  ^'  any  thing  but  gold  and  silver  a 
tender  in  payment  of  debts,"  and  is  not  denied  in  terms 
to  Congress,  it  therefore  exists  in  Congress.  To  this 
position  the  answer  is  twofold :  First,  that  the  express 
power  has  been  given  to  Congress  of  coining  moneys 
and  regulating  its  value ;  the  value  for  which  it  is  to 
be  received  in  the  marts  of  commerce  in  the  payment  of 
debts  or  the  measure  of  damages.  The  money  so 
coined  is  the  only  money  known  to  the  Constitution. 
The  Constitution  never  confounds,  as  does  this  bill, 
money  with  the  promise  to  pay  money,  the  shadow  with 
the  substance,  the  sign  with  the  thing  signified.  The 
second  and  obvious  answer  is,  that  the  power,  not 
being  delegated  to  Congress,  is  reserved,  under  .article 
ten  of  the  Amendments,  to  the  people.  The  people, 
acting  in  the  light  of  their  own  terrible  experience, 
would  neither  give  the  power  to  Congress,  nor  permit  its 
exercise  by  the  States.  If  the  power  to  make  money  of 
paper  is  an  attribute  of  sovereignty,  as  the  friends 
of  this  bill  aver,  the  attribute  yet  rests  securely  in  the 
bosom  of  the  sovereign.  The  people  have  not  parted 
with  this  power  of  evil. 
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Mr.  Chairman,  though  the  legal  question  has  not 
been  judicially  settled,  I  feel  compelled  to  say  that  the 
weight  of  reasoning  and  authority  is  strongly  against 
the  validity  of  the  clause  making  the  treasury  notes 
legal  tender.  If  the  validity  of  the  provision  be  doubt- 
ful even,  and  it  becomes,  as  it  inevitably  would,  the 
subject  of  contest  and  litigation  in  the  courts,  the  effect 
upon  the  credit  of  the  paper  will,  in  my  judgment, 
be  worse  than  if  the  tender  clause  had  been  wholly 
omitted. 

I  have  a  word  or  two  to  say  upon  the  justice  of  this 
clause  of  the  bill. 

To  make  these  notes  legal  tender  for  debts,  private 
and  public,  contracted  before  the  passage  of  the  bill, 
seems  to  me  a  clear  breach  of  good  faith.  Debts  are 
obligations  or  promises  to  pay  money,  the  only  money 
known  to  the  Constitution  and  laws ;  the  universal  equi- 
valent having  not  merely  intrinsic  value,  but  being  the 
measure  and  standard  of  value.  jPaper  is  not  money. 
The  draft,  bill,  or  note,  is  the  mere  sign :  money  is  the 
thing  signified.  Said  John  Locke,  '^  Men  in  their  bar- 
gains contract,  not  for  denominations  or  sounds,  but  for 
the  intrinsic  value'' 

This  bill,  Mr.  Chairman,  changes  the  condition  and 
practically  impairs  the  obligation  of  every  existing  con- 
tract to  pay  money.  When  the  contract  to  pay  money 
matures,  this  bill  compels  the  creditor  to  take  for  his 
debt,  not  money,  not  even  paper  convertible  into  money 
on  demand,  but  the  promise  of  Government  to  pay  at  a 
future  day  uncertain.  It  is  a  perfect  answer  of  the 
creditor  to  this  proposition  to  say,  ^'  That  is  not  my 
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agreement :   a  matured  debt  is  not  paid  by  a  promise 
to  pay." 

But  further :  the  faith  of  the  contract  is  broken,  be- 
cause the  creditor  is  not  paid  in  gold  or  silver,  nor  in 
that  which  is  equivalent  to  gold  and  silver.  He  neither 
gets  the  coin,  nor  its  value  in  any  form  ;  the  money,  nor 
tUe  money's  worth.  Take,  for  example,  one  of  the 
treasury  notes  issued  under  the  act  of  July  17,  payable 
in  three  years,  with  interest  at  the  rate  of  seven  and 
three-tenths  per  cent  semi-annually.  When  the  interest 
is  due,  the  Government  is  asked  to  pay.  It  offers  its 
note  convertible  into  stock  worth  now  eighty-eight  cents 
on  the  dollar.  The  holder  of  the  note  reads  the  ninth 
section  of  the  statute  of  July :  — 

^'  And  he  U  further  enacted^  That  the  faith  of  the  United  States  is 
hereby  solemnlj  pledged  for  the  payment  of  the  interest,  and  redemp- 
tion of  the  principal,  of  the  loan  authorized  by  this  act." 

If  the  lender  had  understood  that  by  payment  of 
interest  was  meant  the  giving  another  note,  payable  at 
the  pleasure  of  the  Government,  would  the  loan  have 
been  effected  ?  When,  by  compulsion,  he  takes  your 
note,  and  converts  it  into  stock,  worth,  it  may  be,  eighty- 
eight  or  seventy-five  cents  on  a  dollar,  will  he  go  away 
with  the  conviction,  that  the  faith  of  the  United  States, 
so  solemnly  pledged,  has  been  as  solemnly  redeemed  ? 
Will  he  not  feel  that  faith  without  works  is  dead  ?  No 
craft  of  logic  or  of  rhetoric  can  disguise  the  real  nature 
of  that  transaction.  If  we  feel  stain  like  a  wound,  that 
wound  is  immedicable.  Take  from  us,  Mr.  Chairman, 
our  property,  houses,  and  lands,  —  they  cannot  be  de- 
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voted  to  a  nobler  cause :  but,  in  God's  name,  leave  us 
the  consciousness  of  integrity ;  leave  us  our  self-respect 
Delays  may  be  inevitable ;  but  we  will  pay  the  uttermost 
farthing. 

K  the  provision  of  the  bill  be  not  just,  it  is,  of  course, 
impolitic.  It  will  wound  our  credit  vitally.  It  will 
defeat  the  very  end  it  was  designed  to  accomplish. 
That  credit  can  only  be  maintained  as  individuals  or 
as  a  nation  by  the  utmost  fidelity  to  our  engagements ; 
by  keeping  our  promises  as  we  keep  our  oaths,  —  regis- 
tered in  heaven. 

No  matter  what  may  be  the  resources  of  the  country ; 
no  matter  what  may  be  its  actual  wealth,  or  its  capacity 
to  acquire  it :  your  creditor  has  no  lien  upon  your  pro- 
perty. He  can  make  no  levy  upon  your  lands  or  goods. 
If  you  refuse  or  fail  to  pay,  he  is  without  remedy. 
After  all,  his  sole  reliance  must  be  upon  your  good 
faith.  In  the  keeping  of  that  is  his  security  and  your 
credit.  And  you  cannot  afford  the  experiment  of  giving 
him  paper  when  you  promised  him  money.  It  will  cost 
you,  in  the  long-run,  even  more  than  it  will  cost  him. 

This  provision  of  the  bUl,  in  the  nature  of  a  forced 
loan,  is  itself  a  confession  of  weakness.  It  seeks  to 
compel  credit  for  the  reason  that  it  does  not  come  spon- 
taneously. It  assumes  that  force  is  necessary  to  uphold 
that  which  must  stand  on  its  own  legs,  or  cannot  stand 
at  all.  Credit  is  faith,  is  trust,  is  confidence.  If  you 
faithfully  keep  your  promises  ;  if  by  taxation  you  avail 
yourselves  of  all  the  resources  of  the  country  for  the 
salvation  of  the  country ;  if  you  keep  always  in  view 
the  end  for  which  this  conflict  is  waged ;  if,  in  seek- 
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ing  to  enforce  the  Constitution  and  the  laws,  you 
show  a  readiness  yourselves  to  obey  the  Constitution 
and  the  laws,  you  will  win  credit:  you  cannot  com- 
mand or  enforce  it.  It  will  follow  in  the  footsteps 
of  rectitude:  you  cannot  drive  it  before  you.  You 
may  by  this  bill  say  that  paper  is  money;  give  the 
same  name  to  things  vitally  different  The  essential 
difference  will  be  none  the  less  clearly  perceived  and 
strongly  felt.  It  is  no  want  of  respect  to  say  to  you, 
You  cannot  change  the  nature  of  things. 

The  friends  of  this  feature  of  tiie  bill,  Mr.  Chair- 
man, admit  the  reluctance  with  which  they  assent  to  it 
The  only  ground  of  defence  is  its  necessity ;  that  no 
alternative  is  left  to  us.  I  respect  their  motives :  I  can- 
not see  the  necessity. 

We  have  spent  a  great  deal  of  money  in  this  war, 
and  have  wasted  a  great  deal.  But  we  are  not  impov- 
erished. What  we  have  spent  is  trivial  in  comparison 
to  what  is  left.  The  amount  up  to  this  time  will  not 
exceed  two  years  of  surplus  profits.  It  is  not  more  than 
one  tiiirty-second  part  of  our  whole  property.  Not  a 
dollar  of  tax  has  been  raised;  and  yet  we  are  talking  of 
national  bankruptcy,  and  launching  upon  a  paper  cur- 
rency. I  may  be  very  dull ;  but  I  cannot  see  the  neces- 
sity or  the  wisdom  of  such  a  course. 

Gentiemen  who  appreciate  the  perils  of  (his  step 
would  relieve  themselves  and  us  by  the  assurance,  that 
the  amount  of  paper  to  be  issued  is  restricted  within 
safe  bounds.  These  barriers  are  easily  surmounted.  It 
is  the  first  step  which  costs.  The  descei^t  has  always 
been  easy.    The  difficulty  is  return.    The  experience 
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of  mankind  shows  the  danger  in  entering  upon  this 
path;  that  boundaries  are  fixed  only  to  be  overrun, 
promises  made  only  to  be  broken.  Human  nature  re- 
mains essentially  the  same.  We  are  neither  wiser  nor 
better  than  our  fathers.  The  theatre  changes,  but  not 
the  actors  or  the  drama.  In  speaking  of  emissions  of 
paper-money,  Hamilton,  the  greatest  of  our  statesmen, 
and  the  most  sagacious  of  our  financiers,  says, — 

'^  The  wisdom  of  the  Govemment  will  be  shown  in  never  trusting 
itself  with  the  use  of  so  seducing  and  dangerous  an  expedient.  In 
times  of  tranquillity,  it  might  have  no  ill  consequence  ;  it  might  even 
perhaps  be  managed  in  a  way  to  be  productive  of  good :  but,  in 
great  and  trying  emergencies,  there  is  almost  a  moral  certainty  of  its 
becoming  mischievous.  The  stamping  of  paper  is  an  operation  so 
much  easier  than  the  laying  of  taxes,  that  a  govemment  in  the  practice 
of  paper  emissions  would  rarely  fail,  in  any  such  emergency,  to 
indulge  itself  too  far  in  the  employment  of  that  resource,  to  avoid, 
as  much  as  possible,  one  less  auspicious  to  present  popularity.''  — 
Hamilton's  Worka^  vol.  iii.  p.  124. 

The  ordinary  check,  the  only  effectual  check,  in  the 
issue  of  paper  for  currency,  the  security  of  the  public 
against  excess  in  its  issue,  is  that  the  excess  will  be 
returned  upon  the  banks  for  gold  and  silver.  A  certain 
amount  is  needed  for  the  purposes  of  the  currency. 
When  that  point  is  reached,  the  paper  begins  to  decline, 
the  gold  and  silver  are  demanded,  and  the  issues  of 
paper  are  contracted.  If  there  be  an  excess  of  gold 
and  silver,  it  will  right  itself  by  exportation,  or  find  its 
way  into  the  arts.  To  the  issue  of  this  paper  there  is 
no  natural  check  or  restraint  When  it  begins  to  depre- 
ciate, the  necessity  is  at  once  created  for  increasing  the 
issues ;  public  distrust  is  increased ;  and  this  again  leads 
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to  still  further  depreciation  and  to  still  larger  issues. 
The  process  of  decline  is  easy,  natural,  inevitable. 

The  results  are  the  familiar  things  of  history :  prices 
expand ;  "  new  ways  to  pay  old  debts "  are  opened ; 
the  hearts  of  men  glow  as  with  new  wine.  But  all  is 
unreal:  not  a  farthing  is  added  to  the  substantial 
wealth  of  the  country.  The  seeming  prosperity, "  hav- 
ing no  root  in  itself,  abides  but  for  a  time."  The  con- 
traction and  depression  are  as  rapid  and  as  great  as 
were  the  rise  Ji  exaltation ;  and  men  come  doln  from 
the  cloud-land  to  mourn  over  blighted  hopes  and  broken 
promises  and  wasted  fortunes,  and  to  feel  soberly  that 
the  laws  of  nature  and  of  Providence  axe  stronger  than 
the  laws  or  the  hopes  of  men. 

One  thing  to  be  noted  is,  that  the  heaviest  share  of 
the  burden  always  falls  upon  labor.  Never  were  wiser 
words  than  those  of  Mr.  Webster :  "  Of  all  contri- 
vances for  cheating  the  laboring  classes  of  mankind, 
none  has  been  more  effectual  than  that  which  deluded 
them  with  paper-money.  Ordinary  tyranny,  oppression, 
excessive  taxation,  —  these  bear  lightly  on  the  mass  of 
the  community,  compared  with  fraudulent  currencies  and 
the  robberies  committed  by  depreciated  paper." 

A  word,  Mr.  Chairman,  and  I  will  relieve  the  patience 
of  the  Committee.  It  has  been  said  that  coming  gene- 
rations ought  to  bear  a  large  part  of  the  expenses  of 
this  war,  and  that  we  may  therefore  justly  create  a  large 
public  debt  A  debt  vnll  doubtless  be  created ;  but  the 
burdens  of  the  war  ought,  as  far  as  possible,  to  fall 
upon  the  men  of  this  generation.  We  are  but  keep- 
ing in  repair  the  structure  of  our  fathers,  not  building 
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a  new  one.  This  expense  should  be  borne  mainly  by 
the  tenants  for  life,  and  not  by  the  heirs.  For  the 
discharge  of  this  duty,  we  need  four  things:  unity  of 
purpose,  energy  of  action,  the  largest  possible  taxation, 
and  the  severest  possible  retrenchment. 
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HOUSE  OF  BEPBESENTATIYES,  JUNE  8,  1863. 

Mr.  Speaker,  —  After  the  excellent  speech  of  my 
friend  and  colleague  who  introduced  this  bill  [Mr. 
Gooch],  any  thing  like  elaborate  argument  is  unneces- 
sary ;  but  I  desire  to  state  very  briefly  the  reasons  which 
will  induce  me  to  vote  for  it,  and  especially  for  that 
portion  of  it  which  recognizes  the  independence  and 
establishes  diplomatic  relations  with  the  Republic  of 
Liberia.  My  interest  in  this  State  of  Liberia  was  an 
early  and  strong  one.  Whether  we  look  at  its  past  his- 
tory or  at  its  probable  future  destiny,  it  is  among  the 
most  interesting  of  modem  States.  The  Government 
and  people  of  this  country  sustain  to  it  a  near  and  inti- 
mate  relation.  It  was  planted  by  our  care.  It  is  the 
fruit  of  the  labors,  the  sacrifices,  and  the  prayers  of  wise 
and  good  men  among  us.  Its  existence  is  a  slight 
atonement  for  the  cruelty,  the  perfidy,  the  injustice, 
which  by  us,  as  by  other  Christian  States,  have  been 
lavished  on  the  continent  of  Africa,  the  land  of  God's 
sunshine  and  of  man's  hate.  It  is  the  outpost  of  her 
civilization ;  the  opened  gateway  through  which  the  arts 
of  peace,  social  order  and  Christianity,  may  enter,  and 
gain  a  permanent  foothold. 
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That  Liberia  is  of  sufficient  commercial  importance 
to  justify  the  institution  of  diplomatic  relations  with 
her,  has  been  clearly  shown.  Every  year  will  develop, 
quicken,  and  enlarge  this  commerce,  if  we  choose  to 
watch  over  and  protect  it  Our  interests  lie  in  the  path 
of  our  duty. 

I  am  not  prepared,  Mr.  Speaker,  to  say  that  the 
recognition  of  an  independent  State,  although  it  may 
have  sufficient  power  to  maintain  both  commercial  and 
political  relations  with  us,  is  a  matter  of  absolute  duty 
under  the  law  of  nations.  It  is,  perhaps,  what  moral 
writers  would  call  a  duty  of  imperfect  obligation.  But 
in  respect  to  this  colony,  and  to  the  men  who  have 
gone  out  from  this  country  to  plant  and  train  it  up,  there 
has  been  from  the  beginning  an  assurance  of  the  assist- 
ance, the  counsel,  and  the  protection  of  this  Govern- 
ment ;  and  the  recognition  on  our  part  is  required  by 
good  faith  as  well  as  sound  policy.  Other  nations  have 
preceded  us  in  the  recognition.  It  was  our  duty  and 
privilege  to  have  been  first. 

If  there  were  no  elements  entering  into  the  discussion 
of  this  question  but  the  relations  which  the  Bepublic  of 
Liberia  holds  to-day  to  the  rest  of  the  civilized  world, 
the  importance  of  its  commerce,  of  its  capacity  to  main- 
tain, as  it  has  for  years  maintained,  an  independent 
Government,  with  the  fact  that  two  of  the  most  power- 
ful nations  of  the  earth  have  already  recognized  its 
independence,  there  would  have  been  no  discussion  of 
this  bill.  The  only  ground  of  objection  is,  that  that 
State  has  been  planted  and  built  up  by  an  inferior  race 
of  men. 
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I  have  no  desire  to  enter  into  the  question  of  the 
relative  capacity  of  races ;  but,  if  the  inferiority  of  the 
African  race  were  established,  the  inference  as  to  our 
duty  would  be  very  plain.  If  this  colony  has  been  built 
up  by  an  inferior  race  of  men,  it  has  a  yet  stronger 
claim  on  our  countenance,  recognition,  and,  if  need  be, 
protection.  The  instlQcts  of  the  human  mind  and  heart 
concur  with  the  poUcy  of  men  and  governments  to  help 
and  protect  the  weak.  To  a  child  or  to  a  woman  I  am 
to  show  a  degree  of  forbearance,  kindness,  gentleness 
even,  which  I  am  not  necessarily  to  extend  to  my  equal. 

But,  sir,  this  colony  is  foimded  by  black  men,  and  not 
by  white.  If  my  friend  from  Ohio  ptfr.  Cox]  had  intro- 
duced a  resolution  that  all  commerce  should  be  inter- 
dicted with  the  "  Black  Sea,"  I  should  not  have  been 
more  surprised.  I  am  not  aware  that  the  law  of  nations 
or  the  comity  of  nations  recognizes  the  distinction  be- 
tween black  and  white  men;  and  it  is  rather  late  to 
attempt  to  ingraft  it  upon  the  code. 

Upon  the  question  of  admission  to  the  society  of 
nations,  the  law  looks  to  the  capacity  of  the  State  to 
maintain  self-government,  its  capacity  for  political  and 
commercial  relations,  and  its  general  conformity  to  the 
usages  and  manners  of  civilized  States. 

Mr.  Cox.  I  ask  my  friend  from  Massachusetts, 
whether  the  law  of  nations  does  not  apply  now,  without 
this  recognition  of  Liberia  and  Hayti ;  and  whether  we 
can  make  the  law  of  nations  apply  by  passing  this  act 
of  Congress. 

Mr.  Thomas.  I  will  answer  the  question  with  plea- 
sure.    If,  within  the  rules  of  the  law.  of  nations,  the 
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States  of  Liberia  and  Hayti  are  now  independent 
powers,  then  it  is  plain,  that,  by  this  resolution,  we  re- 
cognize only  an  existing  status  or  fact  I  do  understand, 
Mr.  Speaker,  that  the  Eepublics  of  Liberia  and  Hayti 
to-day  belong  to  the  society  of  States:  but  what  we 
have  to  pass  upon  now  is,  whether  this  nation  will  affirm 
their  admission,  and  hold  with  them  commercial  and 
diplomatic  relations  ;  and,  if  so,  to  what  extent?  If  the 
position  of  my  friend  from  Ohio  be  right,  as  I  dare  say 
it  is,  that  they  are  already  independent  States,  then  we 
are  doing  no  harm,  surely,  in  recognizing  and  confirm- 
ing what  other  nations  have  done. 

But  the  precise  question  is,  whether  we  can  fairly 
regard  the  fact  of  the  color  of  the  race  by  which  the 
State  has  been  built  up  and  maintained  in  deciding  this 
matter.  My  position  is,  that  by  no  just  application  of 
the  principles  of  international  law  can  that  distinction 
be  made.  Nor  is  the  question  before  us  a  question  of 
taste,  much  less  of  narrow  prejudice.  The  question, 
whether  a  minister  from  a  foreign  State  is  to  be  received, 
is  to  be  determined  on  higher  grounds.  Personal  objec- 
tions are  sometimes  interposed.  Nations  decline  to 
receive  as  ministers  persons  whose  residence  would,  by 
the  laws  or  usages  of  the  country,  be  inadmissible  ;  but 
I  am  not  aware  of  rejection  from  the  hue  of  the  skin. 

President  Roberts,  of  the  Republic  of  Liberia,  was 
here  some  years  ago.  Many  gentlemen  will  recollect 
him.  No  man  who  had  seen  him  and  conversed  with 
him,  or  who  knew  any  thing  of  his  character,  would  for 
a  moment  object  to  his  appearing  here  as  a  minister  of 
that  republic  to  this  Government.     Such  a  man  would 
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not  infect  even  the  pare  air  of  the  capital,  nor  would  he 
be  much  cowed  by  the  presence  of  a  9VfpeTi(yr  race  I 

But,  as  I  have  before  said,  Mr.  Speaker,  this  is  not  a 
question  of  taste.  It  is  a  question  of  the  fair  applica- 
tion of  the  principles  of  international  comity ;  it  is  a 
question,  whether  this  people  have  so  built  up  a  State 
as  to  have  a  fair  claim  to  the  recognition  of  this  Gov- 
ernment. 

It  is  said,  Mr.  Speaker,  that  if  we  are  to  make  this 
recognition,  and  to  establish  these  relations,  this  is  not 
the  proper  time  to  do  so.  Why  not  the  proper  time  ] 
This  State  has  been  in  a  condition  to  maintain  these 
relations  with  us  for  a  number  of  years.  But  a  portion 
of  the  representation  of  this  country  is  absent!  Not 
by  our  fault,  Mr.  Speaker.  Congress  is  not  to  cease  to 
exercise  the  functions  of  legislation  because  men  or 
States  are  not  here  to  attend  to  the  public  interests. 
If  they  choose  to  forego  their  privileges^  we  must,  never- 
theless, discharge  our  duties.  If  a  few  of  our  friends 
here  should  absent  themselves  from  our  discussions,  we 
should  not  consider  ourselves  under  any  obligation  what- 
ever, on  that  account,  to  give  up  the  ordinary  work  of 
legislation.  I  cannot  be  influenced  by  the  consideration, 
that  States  have  neglected  the  duty  imposed  upon  them 
by  the  Constitution.  We  are  to  determine  this  question 
upon  the  same  considerations  and  from  the  same 
motives  as  if  this  Rebellion  had  not  occurred. 

Mr.  Speaker,  so  far  from  being  deterred  from  this 
recognition  by  this  question  of  race,  I  would  make  this 
recognition  the  sooner  because  it  was  some  measure  of 
atonement  to  a  grossly  wronged  and  injured  race.  While 
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I  am  ready  on  every  occasion,  in  this  House  and  else- 
where, to  recognize  and  affirm  the  rightful  power  of  the 
States  over  their  domestic  institutions,  I  am  not  to  con- 
ceal from  myself  the  fact,  that,  from  the  beginning  of 
the  history  of  the  country  to  this  hour,  our  course  as  a 
people  towards  that  race  has  been  one  of  cruelty  and 
injustice. 

There  are  two  things  in  this  country  which  are  often 
confounded,  but  which  are  not  very  nearly  akin, — 
hatred  of  the  slaveholder,  and  love  of  the  slave ;  ab- 
stract love  of  the  race,  and  practical  love  of  the  men 
who  compose  it  I  frankly  confess,  Mr.  Speaker,  that 
I  have  never  been  more  grieved  on  this  floor,  than 
when  I  saw  gentlemen,  who  during  the  whole  winter 
have  been  ventilating  their  rhetoric  on  the  wrongs  of 
slavery  and  of  the  race  subject  to  its  iron  rule,  deliber- 
ately record  their  votes  against  extending  to  a  man  of 
color,  whatever  his  capacity  or  ability  or  fidelity,  the 
power  or  right  to  serve  the  Government,  even  in 
the  humble  capacity  of  carrying  the  mail  on  his  shoul- 
ders, or  on  horseback,  if  he  could  make  a  horse  contract. 
Ehetoric  is  beautiful ;  but  it  is  not  meat  or  bread  or 
raiment,  or  the  right  to  work  for  meat  or  bread  or  rai- 
ment. 

This  by  the  way.  It  cannot  escape  observation,  Mr. 
Speaker,  that  our  rielations  with  the  States  of  Liberia 
and  Hayti  may  soon  assume  new  importance.  As  the 
result  of  the  legislation  of  the  last  session,  and  as 
the  natural^  inevitable  result  of  this  war,  the  number  of 
free  persons  of  color  in  this  country  will  be  greatly  in- 
creased.  The  Free  States  aib  barring  their  doors  against 
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them.  Abstract  love  is  simpler  and  easier  than  practi- 
cal. They  may  feel  the  necessity  of  going  out  from  the 
house  of  political  and  social  bondage.  The  doors  of 
Liberia  and  Hayti  are  open  to  receive  them.  Our  sym- 
pathy, our  aid,  our  protection,  ought  to  go  with  them  ; 
and  intimate  political  and  commercial  relations  will  be 
essential  for  those  ends. 

A  gentle  hint,  and  I  will  trespass  no  longer  on  the 
time  and  courtesy  of  my  colleague,  who  is  to  close 
the  debate.  Much  has  been  said,  justly  said,  on  this 
floor,  of  men  of  one  idea.  One  idea  does  not  make  a 
statesman,  more  than  one  swallow  makes  a  summer. 
We  do  not  admire  the  spring  that  can  fill  but  one 
bucket,  the  mUl  that  will  grind  but  one  grist,  the  quiver 
with  one  arrow,  the  hen  with  one  chicken.  Again :  one 
idea  or  feeling  may  be  so  strong  as  to  give  color  to  all 
the  rest.  That  idea  or  feeling  may  be  ardent  aversion 
to  the  negro  race,  as  well  as  ardent  love  for  it  In  shun- 
ning Scylla,  we  may  touch  Charybdis. 
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HDUSE  OF   REPRESENTATIVES,  MAT  16,  1862. 

Mt  colleagues,  Mr.  Speaker,  have  assigned  to  me  the 
duty  of  announcing  to  the  House  the  death  of  one  of  our 
number  —  Hon.  Goldsmith  F.  Bailey,  at  his  home  in 
Fitchbui^,  Mass.  —  on  the  8th  instant. 

The  story  of  his  life  is  a  brief  and  manly  one.  He 
was  bom  on  the  17th  of  July,  1823,  in  Westmoreland, 
N.H. ;  a  State  that  has  given  to  her  sisters  so  many 
of  her  jewels,  and  yet  always  kept  her  casket  full  and 
sparkling.  An  orphan  at  the  age  of  two,  he  was  thrown 
wholly  upon  his  own  resources  at  the  age  of  twelve. 
What  we  ordinarily  caU  education  (schooling)  was 
finished  substantially  at  the  age  of  sixteen.  But  he 
early  discovered  that  the  only  true  culture  is  self-culture ; 
the  only  true  development,  self-development ;  that  in  the 
sweat  of  a  man's  own  face  he  must  eat  the  bread  of 
knowledge ;  and  that  in  the  school  of  narrow  fortune 
and  of  early  struggle  are  often  to  be  found  the  most 
invigorating  disciplines  and  the  wisest  teachers. 

At  the  age  of  sixteen,  he  began  to  learn  the  art  of 
printing.  We  need  but  glance  at  our  history,  or  look 
around  us  at  either  end  of  the  Capitol,  to  learn,  that  as 
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printing  is  the  most  encyclopedic  of  arts,  so  the  printing-- 
office is  among  the  best  places  of  instruction.  In  diffus- 
ing knowledge,  the  pupil  acquires  it ;  and,  in  preparing 
the  instruments  for  educating  others,  educates  himself. 
I  have  revered  the  art  from  my  forefathers,  as  Paul 
would  have  said ;  and  mine,  therefore,  may  be  a  partial 
judgment :  but  some  of  the  best  educated  men  it  has 
been  my  pleasure  to  know  received  their  degrees  at  the 
printer's  college. 

Mr.  Bailey,  having  learned  his  art,  was  for  some  time 
the  associate  printer,  publisher,  and  editor  of  a  country 
ne^paper ;  I  budni  I  .u,pec,  not  very  lucrative  „ 
attractive.  It  did  not  fill  the.  measure  of  his  hopes ; 
and,  in  1845,  he  left  the  printing-office  for  the  study  of 
the  law.  He  pursued  his  studies  in  the  office  of  Messrs. 
Torrey  and  Wood  of  Fitchburg,  sound  lawyers  and  most 
estimable  men.  Their  appreciation  of  their  student  was 
such,  that  upon  his  admission  to  the  bar  in  December, 
1848,  he  was  received  into  the  firm  as  a  partner. 

Mr.  Bailey  had  been  in  the  practice  of  his  profession 
some  thirteen  years  before  his  election  to  this  House. 
A  leading  position  at  the  bar  in  New  England  is  seldom 
attained  in  thirteen  years,  and  especially  at  a  bar,  which, 
even  from  days  before  the  Revolution,  has  been  so  emi- 
nent as  that  of  the  county  of  Worcester.  But  Mr. 
Bailey  had  acquired  high  rank  among  his  brethren,  and 
by  courteous  manners,  careful  learning,  sound  judgment, 
and  sterling  integrity,  had  secured  the  respect  of  the 
people  and  of  courts  and  juries. 

His  public  life  was  very  brief.  In  1856,  he  was 
elected  a  representative  in  the  Legislature  of  Massa- 
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chusetts ;  and,  in  1858  and  1860,  was  a  member  of  the 
State  Senate.  In  this  new  field  of  labor  he  was  emi- 
nently successful ;  and,  in  his  second  year  in  the  Senate, 
it  may  be  fairly  said,  there  was  no  man  in  the  body  in 
whom  his  colleagues  or  the  public  reposed  more  con- 
fidence. 

The  ability  and  fidelity  with  which  he  discharged 
these  high  duties  attracted  the  attention  and  won  the 
regard  of  the  people  of  his  district ;  and  in  November, 
1860,  in  a  canvass  warmly  contested  by  an  able  and 
popular  man,  he  was  elected  to  this  House. 

He  took  his  seat  at  the  extra  session  in  July.  But 
over  his  new  and  expanded  horizon  the  night  was 
already  shutting  down.  The  hand  of  death  was  laid 
visibly  upon  him.  You  could  hear  the  very  rustling  of 
his  wings. 

He  came  back  in  December  apparently  a  little  better. 
It  was  but  the  glow  of  sunset,  —  the  flickering  of  the 
flame  before  it  goes  out.  He  lost  strength  from  day  to 
day,  and  at  last  went  home  to  die,  —  to  realize  the 
Spanish  benediction,  ^^May  you  die  among  your  kin- 
dred ! "  and,  what  is  of  infinitely  greater  moment,  the 
divine  benediction,  ^^  Blessed  are  the  dead  who  die  in 
the  Lord." 

To  our  narrow  vision,  Mr.  Speaker,  such  a  life 
seems  imperfect,  such  a  death  premature,  —  to  wrestle 
with  adverse  fortune,  as  Jacob  with  the  angel,  until 
you  wrest  from  it  its  blessing;  to  struggle  through 
youth  and  early  manhood;  to  reach  the  threshold  of 
mature  life,  of  usefulness,  and  of  honor,  and  to  sink 
weary  and  exhausted  before  the  open  door. 
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It  is  a  narrow  view,  Mr.  Speaker,  which  a  serene 
trust  in  God  and  in  his  infinite  wisdom  and  infinite  good- 
ness at  once  dispels.  We  wipe  the  mist  from  our  eyes, 
and  see  that  all  is  well.  In  the  presence  and  with  the 
consciousness  of  an  immortal  life,  what  matters  it 
whether  much  or  little  be  spent  this  side  the  veil, 
provided,  as  with  our  departed  brother,  it  is  well 
spent  ] 

Mr.  Speaker,  death  is  busy  everywhere  around  us. 
The  accomplished  jurist,  the  pure  patriot,  the  states- 
man wise  and  good,  passes  away  in  the  sabbath  stillness.* 
Amid  the  thunders  of  artillery  rocking  like  a  cradle 
land  and  sea,  amid  fire  and  smoke,  the  shrieks  of  the 
wounded,  the  groans  of  the  dying,  the  wail  of  defeat, 
and  the  shouts  of  triumph,  the  angel-reapers  are  gar- 
nering in  fields  seemingly  not  white  for  the  harvest. 
The  flower  of  our  youth,  the  beauty  of  our  Israel,  is 
slain  in  our  high  places.  The  victories  in  this  holy 
struggle  for  national  life  and  "liberty  in  law''  are 
sealed  with  our  most  precious  blood.  Yet  in  this  hour 
of  chastened  triumph,  of  mingled  joy  and  sadness,  that 
tranquil  death  in  a  far-off  New-England  home  comes 
very  nigh  to  us  with  its  solemn,  I  trust  not  unheeded 
warning,  "Be  ye  also  ready." 

I  offer  the  following  resolutions:  — 

Besolvedy  That  the  House  haa  heard  with  profoand  sorrow  the 
annoancement  of  the  death  of  Hon.  Goldsmith  F.  Bailey,  a  member 
of  this  House  firom  the  Ninth  Congressional  District  of  the  State  of 
Massachusetts. 

*  Sanmel  F.  Vinton. 
12 
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Resolved^  That  this  House  tenders  to  the  widow  and  relatives  of 
the  deceased  the  expression  of  its  deep  sympathy  in  this  afflicting 
bereavement. 

Resolved^  That  the  Clerk  of  this  House  communicate  to  the  vridow 
of  the  deceased  a  copy  of  these  resolutions. 

Resolved  (as  a  further  mark  of  respect),  That  a  copy  of  these 
resolutions  be  communicated  to  the  Senate,  and  that  the  House  do 
now  adjourn. 
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HOUSE  OF  REPBESENTATIVES,  JAN.  7,  1862. 

I  DESIRE  to  say  a  word  upon  the  subject  to  which 
the  motion*  refers. 

Mr.  Speaker,  the  surrender  is  made,  the  thing  done. 
In  the  presence  of  great  duties,  we  have  no  time  for 
the  luxury  of  grief.  Complaint  of  the  Government 
would  be  useless,  if  not  groundless.  It  was  too  much 
to  ask  of  it  to  take  another  war  on  its  hands.  Pos- 
sibly the  elaborate  and  ingenious  argument  of  the 
Secretary  might  have  been  spared.  The  matter  was 
in  a  nutshell ;  the  answer,  in  a  word :  "  Take  them. 
There  are  duties  lying  nearer  to  us.    We  can  wait." 

But  we  are  not  called  upon,  Mr.  Speaker,  to  say 
that  the  demand  of  England  was  manly  or  just.  It  was 
unmanly  and  unjust.  It  was  a  demand,  which,  in  view 
of  her  history,  of  .the  rights  she  had  always  claimed 
and  used  as  a  belligerent  power,  of  the  principles  which 
her  greatest  of  jurists,  Lord  Stowell,  had  embedded 
in  the  law  of  nations,  England  was  fairly  estopped 
to  make.  But  I  rely  on  no  estoppel:  I  pause  not  to 
inquire  as  to  the  consistency  of  England,  or  how  far 
she  is  influenced  by  the  consideration  that  she  is  now  a 

*  The  motion  to  refer  the  message  of  the  President,  transmitting  the  correspondence 
on  this  case,  to  the  Committee  on  Foreign  Affairs. 
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neutral  power,  and  we  are  in  a  straggle  for  national 
life;  or  to  express  surprise  that  her  belligerent  doc- 
trines, so  suddenly  become  obsolete,  have  been  swept 
as  cobwebs  from  her  path.  This  is  a  question  of  legal 
right;  and,  as  such,  I  will  look  it  in  the  face.  We 
may  feel  compelled  to  make  concessions:  we  will  ask 
none.  The  claim  of  England  is  that  the  "  Trent "  was 
pursuing  a  lawful  and  innocent  voyage,  and  that  the 
taking  from  her  of  Messrs.  Mason  and  Slidell  was  an 
affront  to  the  British  flag  and  a  violation  of  interna- 
tional law. 

The  legal  questions  involved  are  simple,  and  may 
be  briefly  and  plainly  stated. 

Had  we  the  right  of  visitation  and  search  ?  There 
is  no  controversy  on  this  point.  Nothing  is  better 
settled  in  the  law  of  nations  than  the  right  of  a  belli- 
gerent to  visit  and  search  the  vessel  of  a  neutral  for 
contraband  of  War,  or  to  ascertain  if  she  is  employed 
in  the  transportation  of  military  persons  or  despatches 
of  the  enemy.  Was  the  "  Trent "  so  employed  ?  How  is 
that  question  to  be  settled  t  The  obious  answer  is  by 
the  existing  law  of  nations.  The  question  is,  not  what 
rule  oicght  now  to  be  adopted,  but  what  is  the  existing 
rule!  New  rules  are  guides  for  future  action,  not 
tests  of  the  past.  The  common  law  of  nations,  like 
that  of  England  and  of  this  country,  is,  to  a  large  extent, 
a  law  of  precedents.  These  precedents  are,  however, 
of  weight  and  authority  for  the  principles  involved  in 
their  determination,  and  not  merely  in  cases  where  all 
the  facts  are  identical.  The  whole  body  of  the  common 
law   is   the   result   of  this   distinction.     It   could  not 
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otherwise  be  a  science  or  intelligent  rule  of  action. 
The  province  of  courts,  of  jurists,  and  of  statesmen,  is 
to  apply  settled  principles  to  new  combinations  of  facts. 
From  the  mass  of  authorities  let  us  extract  the  prinr 
ciples  applicable  to  the  case. 

1.  The  fair  result  of  the  authorities,  and  especially 
of  the  English  authorities,  is  that  the  carrying  of  the 
despatches  of  a  belligerent  is  a  violation  of  neutrality, 
the  penalty  of  which  is  not  only  the  seizure  of  the  de- 
spatches, but  the  seizure  and  confiscation  of  the  vehicle 
which  carries  them,  if  the  carriage  be  with  the  know- 
ledge or  complicity  of  the  owner  or  master. 

2.  The  rule  includes  the  official  despatches  of  the 
enemy,  whether  relating  to  civil  or  military  affairs. 

3.  The  form  in  which  the  despatches  are  borne  is 
immaterial.  They  may  be  oral  as  well  as  written,  em- 
bodied as  well  as  upon  parchment.  The  mischief  is  the 
same.  The  reason  of  the  rule  covers  the  substance, 
which  is  the  thing  sent. 

4.  If  the  neutral  is  serving  the  belligerent,  doing  his 
work,  the  fact  that  the  despatches,  living  or  written, 
were  taken  at  a  neutral  port,  and  that,  at  the  time  of 
the  seizure,  the  vessel  was  going  from  one  neutral  port 
to  another,  is  material  only  upon  the  question  of  the  for- 
feiture  of  the  vessel,  and  as  tending  to  show  that  the 
despatches  were  taken  without  the  privity  of  master 
or  owner.  The  result  to  be  effected  —  the  aid  to  the 
one  belligerent,  and  the  injury  to  the  other-?- is  the 
same.  The  sanction  of  the  exception  would  be  the 
constant  evasion,  the  practical  suspension,  of  the  rule 
itself. 
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The  substance  of  the  whole  matter  is  this :  By  carry- 
ing the  despatches  of  the  enemy,  in  whatever  form 
embodied,  the  greatest  possible  service  may  be  done 
to  one  belligerent,  and  the  greatest  possible  injury  to 
another. 

If,  then,  the  "  Trent "  had  been  brought  in  for  adju- 
dication, and  had  been  condemned,  England  could  not 
have  said,  that,  as  matter  of  law,  the  condemnation  was 
wrong.  She  might  and  would  have  said,  that,  as  mat- 
ter of  courtesy,  our  officers  should  have  forebome  the 
exercise  of  their  extreme  right,  and  have  suffered  the 
vessel,  the  other  passengers  and  cargo,  to  proceed  on 
the  voyage. 

We  might  well  have  said,  that,  from  the  beginning,  it 
had  been  the  policy  of  this  Government  to  enlarge  and 
strengthen  the  rights  of  neutrals ;  to  free  neutral  com- 
merce from  every  unnecessary  restraint ;  that  especially 
had  this  been  the  case  with  respect  to  the  treating  of 
persons  as  within  the  rule  of  contraband  of  war.  We 
might  have  shown  with  what  anxiety  we  had  sought  to 
limit  the  rule  on  this  point  "  to  soldiers  in  the  actual  ser- 
vice of  the  enemy  ;  "  that  in  our  treaties  with  France,  in 
our  treaties  with  Mexico  and  the  South- American  States, 
we  had  inserted  this  important  exception  to,  and  limita- 
tion of,  the  rule  of  international  law ;  in  all  cases,  how- 
ever, providing  that  the  limitation  should  not  extend  to 
those  nations  with  which  we  had  no  such  treaty ;  of  which 
England  was  one.  We  might  have  well  said,  that  the 
propriety  of  this  limitation  is  every  day  becoming  more 
apparent  \  that  the  introduction  of  steam  into  naviga- 
tion had  brought  nations  into  closer  proximity,  and  into 
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more  frequent  and  regular  intercourse ;  that  the  wants 
of  modem  commerce  and  modern  culture  had  made 
mail-routes  as  necessary  on  the  sea  as  on  the  land ;  and 
that  we  ought  to  remove  all  obstructions  from  the  path- 
way of  these  messengers  of  civilization  and  of  peace. 
We  might  have  said,  We  will  gladly  assent  to  such  mo- 
difications of  the  law  of  nations  as  shall  meet  and  satisfy 
these  wants ;  the  modifications  most  clearly  demanded 
being,  that  no  persons  shall  be  deemed  within  the  prin- 
ciple of  contraband  of  war  but  soldiers  in  service  ;  and 
that,  when  hostile  despatches  are  taken  from  neutral 
mail^teamers,  the  claims  of  humanity  and  the  interests 
of  the  commercial  world  shall  be  respected,  and  the 
vessel  be  permitted  to  proceed  on  its  voyage  without 
unnecessary  delay,  —  the  legality  of  the  seizure  being 
determined  without  the  presence  of  the  ship. 

As  to  this  c(isei  we  stand  upon  the  existing  law ;  we 
feel  ourselves  to  he  justified  by  the  law  as  written. 
If  you  think  otherwise,  we  will,  in  deference  to  the 
excellent  suggestion  made  by  the  British  Government  to 
the  Paris  Congress  of  1856,  have  "recourse  to  the 
offices  of  a  friendly  power."  We  will  submit  the  whole 
matter  to  arbitration,  and  abide  the  result. 

But  it  is  said,  Mr.  Speaker,  that  the  omission  to  bring 
in  the  vessel  for  adjudication  rendered  the  whole  pro- 
ceeding void  ah  initio.  A  word  upon  this  point  There 
is  no  just  ground  for  complaint  of  the  proceedings,  so 
far  as  they  went.  The  complaint  is,  not  of  what  was 
done,  but  what  was  left  undone.  Two  questions  arise 
here  :  First,  was  there  a  sufficient  legal  reason  for  not 
bringing  in   the   vesseH     Secondly,   what,  in  the  ab- 
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sence  of  such  legal  reason,  is  the  effect  of  the  omis- 
sion? 

1.  Was  there  a  sufficient  reason  for  not  bringing  in 

the  "  Trent "  ? 

Some  things  are  plain.  It  is  plain  that  Capt.  Wilkes 
understood  that  the  "Trent"  was  lawful  prize,  and 
that  his  course  was  a  proceeding  in  the  capture  of 
prize  of  war.  It  is  plain  also  that  he  determined  to 
waive  his  right  to  take  in  the  vessel  as  prize,  and  to  suffer 
her  to  proceed  on  her  voyage.  These  facts  are  of  the 
highest  importance.  The  difference  between  the  board- 
ing of  a  vessel  by  a  boat's  crew,  and  taking  from  her 
men  or  goods,  —  the  act  constituting  no  part  of  a  prize 
proceeding,  —  and  the  release  of  a  prize  by  a  captor 
in  the  exercise  of  his  discretion,  and  for  reasons  of 
necessity  or  of  humanity,  is  plain  and  vital:  neither 
ingenuity  nor  dulness  can  confoimd  them.  The  whole 
proceedings  of  Capt.  Wilkes  were  characterized  by  the 
utmost  good  faith.  Had  he  a  legal  excuse  for  not 
bringing  in  the  vessel  for  adjudication?  We  do  not 
expect  from  a  sailor,  however  gallant  and  accomplished, 
the  precision  of  special  pleading.  He  gives  as  the 
first  reason  the  witnt  of  a  sufficient  prize-crew,  in  con- 
sequence of  his  being  so  reduced  in  officers  and  men. 
Was  that  the  fact  1  It  will,  I  have  no  doubt,  be  found 
to  be  so.  We  have  now  the  statement  of  an  officer  and 
a  gentleman,  and  nothing  to  control  it.  If  such  was 
the  fact,  and  Capt  Wilkes  acted  upon  it,  he  was  justi- 
fied in  law  for  not  bringing  the  "  Trent"  in.  It  is  im- 
material that  motives  of  humanity  concurred  with  and 
fortified  that  conclusion.     The  heart  responded  to  the 
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head.  It  neither  assumed  its  prerogative  nor  questioned 
it.  It  only  said,  "Amen."  If  the  legal  excuse  existed 
and  was  acted  upon,  it  was  enough ;  and  the  ground 
upon  which  the  Crown  advisers  are  reported  to  have 
proceeded  falls  from  \mder  them. 

2.  But  suppose  there  was  error  in  not  bringing  in 
the  vessel :  what  is  the  result  ^  It  is,  that  the  questions 
at  issue  must  be  settled  by  the  sovereigns  of  the  parties 
without  the  aid  of  a  prize-court.  The  prize-court  is 
the  inquest  of  the  sovereign  of  the  captor,  and  for  his 
protection.  It  settles  the  question  of  seizure,  so  far  as 
the  rights  of  property  are  concerned.  It  does  not  set- 
tle the  question  of  right  as  between  the  sovereigns.  In 
this  case,  the  question  would  have  been  as  to  the  for- 
feiture of  the  vessel :  the  persons  or  despatches  would 
not  have  been  directly  involved ;  the  judgment  would 
not  have  operated  upon  them.  If  the  vessel  had  been 
brought  in  and  condemned  by  a  court  of  admiralty,  and 
England  had  believed  that  the  judgment  of  the  court 
was  against  the  law  of  nations,  she  would  not  have 
acquiesced;  she  would  not  have  been  bound  to  ac- 
quiesce. The  same  controversy  would  have  opened ; 
the  same  questions  to  be  settled  as  now.  —  Pinkneys 
Statement  of  the  Law  in  the  Case  of  the  ^^  Betsey ^'^ 
Wheaton's  Memoirs  of  Pinkney,  p.  199. 

Those  questions  would  have  been.  Had  we  the  right 
of  search  ?  was  it  fairly  exercised  %  were  the  persons 
taken  within  the  prohibition  \  and  to  every  one  of  these 
questions  the  law  of  nations  would  have  answered  in 
the  affirmative ;  and,  if  England  had  consulted  her 
oracles,  she  would  have  heard  the  same  response.     It 
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is  not  too  much  to  say,  that  Lord  Stowell  would  have 
condemned  the  **  Trent  *'  on  the  double  ground  of  carry- 
ing despatches  of  the  enemy  and  of  resistance  to 
search. 

Mr.  Speaker,  when  this  whole  matter  shall  have 
been  calmly  and  thoroughly  considered  and  weighed, 
the  judgment  of  the  civilized  world  will  be,  or  should  be, 
with  us.  We  have  the  first  impression,  and  not  the 
sober  second  thought.  The  question  which  has  been 
considered  is^  rather  what  the  law  should  he  made  to  be, 
than  what  it  is.  When  the  matter  is  more  carefully 
weighed,  it  will  be  seen  and  felt  that  no  wrong  was  done 
to  England ;  that  there  was  no  wrong  in  the  forbear- 
ance to  exercise  an  extreme  right ;  no  insult,  for  none 
was  intended ;  that  our  "  failing,"  if  any,  "  leaned  to 
virtue's  side,"  was  a  relaxation  of  the  iron  rigor  of  law 
from  motives  of  humanity  and  Christian  courtesy ;  that, 
on  the  other  hand,  England  has  done  to  us  a  great  wrong 
in  availing  herself  of  our  moment  of  weakness  to  make 
a  demand,  which,  accompanied  as  it  was  by  "  the  pomp 
and  circumstance  of  war,"  was  insolent  in  spirit,  unman- 
ly and  unjust.  It  was  indeed  courteous  in  language ; 
it  was  the  courtesy  of  Joab  to  Amasa  as  he  smote  him 
in  the  fifth  rib :  "  Art  thou  in  health,  my  brother  1 " 
That  message  of  Lord  Russell  to  Lord  Lyons  which 
could  cross  the  Atlantic  would  not  have  had  projectile 
force  enough  to  have  passed  from  Dover  to  Calais. 

Such  is  the  penalty  of  weakness,  even  temporary 
weakness. 

Upon  the  grounds  upon  which  this  surrender  has  been 
made,  nothing  is  gained  for  the  cause  of  neutral  rights. 


CASE   OF   THE   TRENT.  99 

The  lesson  taught  us  by  this  case  is,  that  not  only  may 
every  mail  steamer  of  a  neutral  be  seized,  and  searched 
for  contraband  of  war  or  despatches  of  the  enemy,  but 
that  her  voyage  may  and  must  be  broken  up,  and  the 
vessel  brought  in  for  adjudication.  Neutral  commerce 
may  well  pray  relief  from  her  friends. 

But  will  England  feel  herself  bound  by  the  precedent 
such  as  it  is  ]  So  long  as  it  is  convenient,  —  not  a  mo- 
ment longer.  Her  standard  of  right  has  been,  is,  and 
will  be,  the  maritime  power  and  interests  of  England. 
There  is  nothing  in  the  '^  law  of  nature  and  of"  nations 
that  will  stand  in  the  way  of  her  imperious  will. 
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SPEECH  AT  THE  MASS   MEETING  FOR   RECRUITING, 

ON  BOSTON  COMMON. 


August  27,  1862. 


Mr.  President  and  Fellow-Citizens,  — If  you  could 
analyze  the  feelings  of  a  candle  upon  being  lit  up  just 
as  the  sun  was  going  down,  you  would  appreciate  my 
feelings  in  succeeding  New  England's  most  accomplished 
orator.*  But  you  neither  expect,  nor  would  you  tolerate, 
an  elaborate  speech.  Indeed,  if  I  consulted  my  own 
heart,  my  lips  woUld  be  sealed. 

When  the  beauty  of  our  Israel  is  slain  on  her  high 
places ;  when  the  sons  of  our  love  are  perishing  in  loath- 
some dungeons ;  when  armed  treason  is  battering  the 
gates  of  the  capital ;  when  the  nation  itself  is  struggling, 
gasping,  for  the  breath  of  its  life ;  rhetoric,  logic,  elo- 
quence even,  seem  mean  and  paltry.  Nothing,  indeed, 
18  eloquent  but  the  roar  of  the  cannon  and  the  crack 
of  the  rifle,  nothing  logical  but  the  sword  and  the 
bayonet. 

The  issues  before  the  country  are  of  life  or  death, 
glory  or  shame,  order  or  anarchy,  union  or  chaos,  a 
nation  or  a  Mexico.  And,  m  this  hour  of  awful  peril, 
there  is  for  us  but  one  hope,  one  way  of  salvation ;  and 

•  Mr.  Everett 
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that  is  to  subdue  armed  rebellion  by  arms,  —  to  over- 
whelm it  by  superior  force  on  the  field  of  battle. 

Processions  and  banners,  touching  allusions  to  Bunker 
Hill  and  Faneuil  Hall,  sentimental  resolutions,  procla- 
mations beginning  and  endiag  in  words,  bills  of  confis- 
cation and  emancipation,  after  much  travail  utterly  still 
bom,  won't  do  the  work.  If  you  mean  to  save  the  coun- 
try, you  have  got  to  fight  for  it  The  negro  can't  do  it 
for  you ;  Providence  won't  do  it  for  you,  uidess  you  put 
your  shoulders  to  the  wheel.  You  have  got  to  work 
out  your  own  salvation ;  in  this  case,  without  "  fear  or 
trembling." 

The  only  alternative  is  to  sue  for  peace,  and  submit 
to  dissolution ;  to  betray  the  sublime  trust  committed  to 
MB  by  God  and  our  fathers,  and  to  rot  into  dishonored 
graves  at  home. 

If  this  be  so,  men  of  Boston,  patriotic,  self-sacri- 
ficing men,  capable  of  living  and  dying  for  your 
country,  what  wait  you  for?  The  path  of  duty  lies 
open  before  you.  Interest,  duty,  honor,  patriotism,  the 
sense  of  manhood,  all  point  one  way:  that  way  leads 
to  struggle  and  to  victory,  and,  through  victory,  to 
union  and  peace.  Controversy  as  to  the  causes  of  the 
war  is  useless  now.  Grumbling,  carping  criticism  of 
the  past  is  mean  and  disloyal  now.  Side-issues,  parti- 
san or  philanthropic,  are  moral  treason  now.  They 
weaken  and  divide  us  in  a  struggle  that  requires  all 
our  wisdom,  all  our  energy,  all  our  strength,  directed 
and  converged  to  the  single  work  and  duty  of  subduing 
the  foe  in  arms.  Not  a  man,  not  a  dollar,  not  a  thought, 
can  be  wasted  on  any  other  issue.     Now  or  never  is  the 
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salvation  of  the  country  possible.  Hard  words  won't 
do  it ;  threats  and  curses  won't  do  it ;  violence  won't  do 
it  Nothing  will  do  it  but  superior  physical  force  in  the 
field,  wielded  with  an  energy  all  the  more  terrible  be- 
cause it  is  calm,  and  knows  how  to  obey  as  well  as  to 
command. 

Fellow-citizens,  we  have  cause  for  anxiety,  —  none 
for  despair.  We  have  under-estimated  the  strength  and 
resources  of  our  opponents.  We  have  greatly  under- 
estimated our  own  strength  and  resources.  Rebellion 
has,  we  may  believe,  made  its  crowning  effort:  its 
bucket  has  touched  bottom.  The  water  in  our  well  is 
yet  deep.  We  can  maintain  a  million  men  in  the 
field ;  and,  on  the  sea,  five  hundred  ships  of  war.  With 
these,  twenty  millions  of  intelligent,  united^  devoted 
people  can  vindicate  the  integrity  of  the  nation,  and  defy 
a  world  in  arms. 

If  you  would  avoid  intervention  by  foreign  powers, 
the  only  way  is  to  be  prepared  for  it.  Put  your  million 
of  men  into  the  field,  and  your  five  hundred  ships  upon 
your  seas  and  rivers.  Bear  up  the  old  flag,  resolved  to 
live  under  it,  to  conquer  with  it,  or  die  beneath  its  folds. 
In  an  hour  of  your  weakness,  other  nations  may  inter- 
vene;  never,  if  you  put  forth  your  real  strength, — 
never. 

Would  you  consent  to  separation,  to  give  up  this  glo- 
rious Union  of  your  fathers,  where  will  you  draw  the 
line  1  Are  the  Gulf  States  only  to  be  severed  ?  Your 
enemy  will  not  consent  to  that  division.  Will  you  give 
up  the  Border  States  1  The  Border  States  will  not  go. 
Let  me  say  in  the  face  of  the  men  of  Boston,  that  a 
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nobler,  truer,  more  patriotic  set  of  men,  the  sun  does 
not  shine  upon,  than  the  Union  men  of  the  Border 
States.  I  feel  that  I  know  them ;  and  I  tell  you,  they 
will  not  go.  If  finally  driven  from  you,  no  man  can 
say  how  much  of  the  great  West  would  go  with  them, 
or  where  the  ultimate  line  of  division  would  fall. 

[Mr.  Thomas  here  enlarged  upon  the  geographical 
and  commercial  ties  which  bind  the  West  to  the  South, 
and  said  there  is  no  safety  for  us  but  in  clinging  to  the 
Union  as  it  was  and  the  Constitution  as  it  is.] 

Let  us  be  manly,  be  just,  be  tolerant.  It  is  the  easi- 
est thing  in  the  world  to  find  fault,  but  not  the  wisest 
thing.  In  conducting  war  upon  so  vast  a  scale,  and 
requiring  so  many  and  varied  agencies,  mistakes  and 
blunders  will  be  made.  The  race  is  not  always  to  the 
swift,  nor  the  battle  to  the  strong.  We  have  a  great 
and  powerful  people,  and  at  their  head  an  upright,  con- 
scientious, conservative  Chief  Magistrate.  Let  us  work, 
and  not  grumble ;  let  us  labor,  and  not  faint 


104 


THE  AKMY  OF  THE  RESERVE. 


ADDRESS  BEFORE  THE  PHI  BETA  KAPPA  SOCIETY  OF  BOWDOIN 

COLLEGE,  AUGUST  7,  1862. 

Mr.  President  and  Gentlemen,  —  Human  culture  in 
some  one  of  its  aspects  is  the  appropriate  theme  of  the 
occasion.  In  selecting  the  speaker  from  the  field  of 
active  and  busy  life,  you  did  not  require  nor  look  for  an 
elaborate  discussion  of  its  philosophy.  The  fair  question 
put  to  us,  wrestlers  on  the  dusty  arena,  is  this  :  Looking 
at  the  subject  from  your  stand-point,  have  you  any  prac- 
tical suggestions  to  make  that  may  aid  us  in  this  noblest 
of  works,  —  the  building-up  not  only  of  the  Uving  battle- 
ments of  the  State,  but  of  the  beings  that  we  are,  and 
are  to  be  ?  * 

One  of  the  most  important  matters  in  modem  war- 
fare is  the  composition  of  the  army  of  the  reserve. 
It  is  relied  upon  to  supply  fresh  forces  at  the  instant 
of  need,  to  support  points  that  are  shaken,  to  be  ready 
to  act  at  decisive  moments.  It  should  be  composed  of 
select  troops,  well  appointed,  thoroughly  trained,  under 
the  eye  of  a  cool,  sagacious,  and  resolute  commander. 
The  need  of  such  reserved  force  has  been  painfully 
illustrated  in  this  war  for  national  life.  In  the  most  im- 
portant junctures,  we  have  failed  to  win  victory  or  secure 
its  fruits  from  the  lack  of  an  army  in  reserve. 
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No  better  example  of  such  a  reserve  can  be  found 
than  the  Imperial  Guard  of  Napoleon,  nor  of  its  use 
than  on  the  field  of  Austerlitz. 

Our  life  is  a  campq.ign  and  a  warfeure.  It  has  its  deci- 
sive moments,  whose  issues  for  good  or  evil,  for  victory 
or  defeat,  must  depend  on  our  reserved  power.  On  the 
field  of  letters,  on  the  broader  field  of  human  life,  he 
only  organizes  victory,  and  commands  success,  behind 
whose  van  and  corps  of  battle  is  heard  the  steady  tramp 
of  the  army  of  the  reserve. 

To  some  illustrations  of  this  thought  I  give  the  hour 
your  kindness  has  assigned  to  me. 

It  is  a  stem  lesson,  and  hard  to  be  learned,  that  though 
the  ordinary  duties  of  hfe  require  large  power,  intel- 
lectual and  moral,  the  supply  must  constantly  exceed  the 
immediate  demand.  It  is  a  hard  lesson,  but  a  necessary 
one. 

Life  is  not  all  routine.  It  has  its  great  temptations, 
its  golden  opportunities.  To  withstand  the  one,  to  seize 
the  other,  we  must  organize  and  maintain  our  spiritual 
army  of  the  reserve.  There  is  no  hope  of  large 
achievement,  or  of  safety  even,  in  impressing  forces  or 
foraging  for  suppUes  on  the  line  of  march,  much  less  on 
the  eve  of  battle.  In  youth  for  manhood,  in  summer  for 
winter,  in  sunshine  for  storm,  in  peace  for  war,  in  the 
actual  for  the  possible,  the  law  of  Providence  and  fore- 
sight is  universal. 

The  rules  for  the  composition  of  the  spiritual  reserve 
are  simple,  whatever  of  difficulty  there  may  be  in  their 
just  appUcation.  Faculties  trained  by  patient,  thorough, 
protracted  discipline;  supplies  carefully  garnered,  and 
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then  so  thorougUy  digested  that  they  will  enter  into  the 
bone  and  muscle  of  the  mind,  and  become  power ;  this 
was  what  Lord  Bacon  meant  by  saying  knowledge  was 
power. 

The  nucleus  is  to  be  formed  before  the  campaign  of 
active  life  opens ;  after  that,  growing  rigor  of  discipline 
and  daily  accessions  of  strength. 

The  magnitude  and  extent  of  the  reserve  are  to  be 
measured,  not  by  the  wants  of  to-day  or  of  the  next  cam- 
paign, but  by  the  possible  exigencies  of  human  life,  —  a 
life  whose  horizon  is  ever  lifting  up,  whose  possibilities 
of  to-day  are  the  necessities  of  to-morrow. 

And  though  there  must  be  limitation,  and  exclusion 
even,  no  more  forces  than  can  be  well  kept  up  and  main- 
tained, no  half-grown  conscripts,  none  maimed  or  blind, 
diseased  or  leprous,  yet  the  recruiting-office  is  never 
closed;   for  the  campaign  is  never  ended. 

We  have  thrift  and  providence ;  but  they  take  a  mate- 
rial direction.  We  save  for  the  dark  and  rainy  day ;  but 
we  save  money  and  houses  and  lands.  Intellectually,  we 
Uve  from  hand  to  mouth.  We  begin  the  life  of  action 
before  the  life  of  study.  The  result  is,  that,  with  most 
of  us,  the  life  of  patient  study  and  quiet  thought  never 
begins.  ^'  Quid  enim  aut  didicimus  aut  scire  potuimus 
qui  ante  ad  agendum  quam  ad  cognescendum  venimus." 

Getting  knowledge  for  immediate  use,  cramming  for 
the  occasion,  we  limit  ourselves  to  the  narrowest  range 
of  the  useful  and  practical :  meaning,  by  usejul^  value  in 
the  shambles  of  the  market ;  and  by  practical^  dexterity 
in  the  use  of  tools,  without  any  perception  of  the  princi- 
ples which  underlie  them.  We  find,  often  too  late  except 
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as  a  warning  to  others,  that  there  is  nothing  in  this  world 
half  so  practical  or  half  so  economical  as  accurate 
knowledge,  patient  labor,  thorough  discipline,  the  care- 
ful composition,  the  constant  training,  of  the  army  of  the 
reserve. 

And  first  we  may  remark,  that  this  reserved  power  is 
necessary  to  the  thorough  possession  of  ourselves.  It 
is  true,  abstractly,  that  a  man  owns  himself,  his  powers 
and  faculties ;  but,  in  ninety-nine  cases  in  an  hundred, 
he  never  comes  into  the  quiet  enjoyment  of  his  estate. 
With  some  opportunities  for  observing  men  in  intel- 
lectual  conflict,  I  venture  to  say  there  is  no  respect  in 
which  the  difference  is  so  marked  as  in  the  extent 
to  which  they  possess  themselves,  their  own  powers  and 
resources.  We  hear  much  of  self-culture  and  self-devel- 
opment ;  and  it  is  well.  All  true  culture  is  self-culture ; 
all  true  development  is  self-development.  We  hear 
far  less  than  we  ought  of  the  thorough  possession  of  a 
man's  self ;  of  spiritual  forces  so  orderly  disposed,  so 
loyal,  so  trained  to  prompt  obedience  and  action,  that 
they  will  rally,  and  form  into  line  for  service,  at  the  first 
tap  of  the  drum. 

There  are  men,  with  all  the  learning  of  the  schools, 
whose  learning  is  but  a  clog  and  hinderance :  their  learn- 
ing masters  them,  not  they  their  learning  ;  creating  such 
a  pressure  on  the  brain,  that  it  has  no  free,  natural  play 
and  motion ;  ever  coming  in  at  the  wrong  time,  or  coming 
in  too  late ;  like  the  baggage  of  an  eastern  army,  the 
great  impediment  to  the  march ;  or  rather  like  the  undis- 
ciplined hordes  of  nations  that  followed  Xerxes  from 
Asia  to  the  plains  of  Doriscus,  and  from  Doriscus  to 
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Thermopylae.     Better,  infinitely  better,  one  well-trained 
Spartan  band. 

Necessary  to  this  self-possession  are  calmness,  —  the 
calmness  which  springs  only  from  the  consciousness  of 
strength  in  reserve,  of  measured  strength,  of  power  to 
strike  the  needed  blow  at  the  decisive  moment ;  the 
orderly  disposition  of  our  forces,  a  place  for  every  thing, 
and  every  thing  in  its  place ;  the  military  eye  which 
surveys  the  whole  field  of  action,  sees  where  the  fight 
will  be  thickest  and  hardest,  and  the  forces  needed ;  and, 
rarest  of  powers,  the  power  to  refrain,  to  withhold  your 
fire;  to  sit  still  when  there  is  no  occasion  to  be  on 
your  feet ;  the  power  and  gift  of  sUence,  the  power  to  say 
nothing  when  you  have  nothing  to  say,  or  nothing  that 
had  not  better  be  unsaid ;  the  power  of  masterly  inac- 
tivity, the  effective  grace  of  repose. 

Instead  of  schools  to  teach  us  how  to  talk,  we  want 
schools  to  teach  us  how  to  be  silent ;  sanitary  clubs  and 
commissions,  whose  end  and  aim  shall  be  to  prevent  the 
spread  of  this  insanahile  cacoethes  loquendi. 

In  this  power  of  self-mastery  is  wrapped  the  faculty  and 
grace  and  Uberty  of  obedience ;  the  power  to  recognize  the 
presence  of  law,  and  to  bend  to  it ;  to  mark  its  bounds, 
and  keep  within  them.  "  Qui  nescit  ignorare  ignorat 
scire."  The  rebellious  is  never  the  truly  wise  spirit.  It 
is  for  ever  breaking  and  bruising  itself  against  the  walk 
of  its  fancied  prison-house.  Into  the  obedient,  ever  open, 
and  receptive  spirit,  wisdom  loves  to  come  and  take  up 
her  abode. 

He  only  well  commands  who  knows  to  serve  well,  to 
obey  promptly,  gracefully,  with  thorough  loyalty  of  mind 
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and  heart ;  the  rarest  of  virtues,  not  the  peculiar  vir- 
tue of  our  countrymen,  very  apt  to  confound  the  absence 
of  wholesome  restraint  with  liberty ;  whereas  true  free- 
dom is  for  the  loyal  soul,  —  liberty  in  law.  The  loyal 
spirit  feels  restraint  as  a  woman  wears  the  bracelet  on 
her  white  arm ;  the  rebel  spirit,  as  the  culprit  the  hajid- 
cuffs  on  his  gaUed  and  swollen  wriste. 

Again :  we  remark,  that  the  gathering  and  training  of 
this  army  of  the  reserve  is  the  easiest  and  cheapest  way 
of  conducting,  not  a  great  war  only,  but  the  campaign  of 
life. 

If  a  man  means  to  do  any  thing  in  this  world  to  win 
the  battle  of  life,  it  is  easier  to  be  than  to  seem.  In  the 
long-run,  reality  is  easier  than  sham,  wisdom  than  cun- 
ning, the  king's  highway  than  the  by-path  or  cross-cut. 
It  is  often  a  simpler  thing  to  acquire  strength  than  to 
conceal  the  lack  of  it.  Nothing  indeed  is  more  exhaust- 
ing than  the  shifts  to  cover  up  ignorance;  the  craft 
required  to  seem  to  know  what  a  man  knows  not ;  the 
constant  caution,  lest  our  hollow  wares  should  come  to 
the  light ;  the  everlasting  repetition  "  of  wise  saws  and 
modem  instances  ; "  the  perpetual  dread  of  being  found 
out,  —  that  the  blown  bladder  may  be  pierced  by  some 
shaft  of  ridicule,  and  collapse  for  ever ;  to  say  nothing 
of  the  sinking  of  the  knees,  the  drooping  of  the  head, 
and  the  suffusion  of  blood  upon  the  brain. 

"  The  easiest  way,"  said  Sir  Boyle  Roche,  "  to  avoid 
danger,  is  to  meet  it  plump.  If  there  is  work  in  a  man's 
way,  the  best  possible  thing  that  can  be  done  is  to  go 
through  it,  and  on  a  man's  own  feet.  If  he  ride  round  it, 
nine  chances  out  of  ten  he  must  come  back,  and  walk 
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straight  through  it."  It  often  costs  less  lahor  to  do  work 
than  to  avoid  it.  Looking  at  a  specific  work  or  duty,  the 
simplest  and  best  thing  is  to  do  it,  and  do  it  well  if  you  can. 
Looking  at  life  as  a  whole,  the  truth  of  the  remark  be- 
comes yet  clearer.  The  doing  of  a  thing  well  not  only 
prevents  the  necessity  of  doing  it  again,  but  adds  to 
the  mind's  reserved  force,  and-  renders  the  doing  of  the 
next  thing  easier  and  simpler.  The  resisting  of  one 
temptation  helps  to  disarm  the  power  of  the  second.  It 
is  not  long  before  labor  and  self-denial  become  positive 
enjoyments,  and  this  without  including  the  gaudia  cer- 
taminis^  or  the  highest  of  all  possible  satisfactions,  the 
purest  of  all  possible  delights,  —  the  consciousness  of 
duty  discharged. 

There  can  be  no  real  comfort  or  satisfaction  in  a  cam- 
paign in  which  you  have  to  rely  upon  raw,  \mdisciplined, 
not  to  say  mutinous  forces,  hastily  conscripted,  acting 
without  system  or  concert.  You  must  feel  there  is  a 
reserved  force,  well  appointed  and  trained,  upon  which 
you  can  draw  in  a  moment  of  need ;  whose  strength  you 
have  measured ;  and  which,  great  or  small,  is  reliable  and 
forthcoming. 

For  example :  A  young  man  is  to  study  law.  It  is  his 
business  to  understand  it,  and  expound  it  to  others. 
Fidelity  to  his  cUents  and  to  his  oath  of  office  requires 
this.  He  cannot,  with  decent  self-respect  or  as  an  honest 
inan,  assume  to  say  what  the  law  is,  unless  he  has  dili- 
gently sought  to  know  what  it  is.  The  best,  the  cheapest 
thing  he  can  do  for  his  campaign  of  life,  is  to  bring  to 
the  study  of  the  law  a  mind  well  trained  and  enriched 
by  liberal  ciJture,  and  then  to  set  about  the  mastery  of 
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its  principles.  This  trainiag,  this  culture,  this  mastery 
of  principles,  will  make  up  a  glorious  army  of  the  reserve, 
the  worth  of  which,  his  life  long,  can  never  be  overrated ; 
the  want  of  which,  his  life  long,  can  never  be  supplied. 
Men  of  genius  and  untiring  industry  have,  indeed,  a  mea- 
sure of  success  without  them.  But  they,  of  all  men,  most 
deeply  regret  their  lack ;  fer  they,  of  all  men,  best  under- 
stand what  larger  victories  might  have  been  gracefully 
won  with  their  aid. 

How  common,  on  the  other  hand,  utter  failure  from 
the  want  of  this  reserved  power ! 

A  young  man  of  fair  powers,  but  of  little  or  no  train- 
ing, is  anxious,  restless,  for  active  life.  He  would  enter 
upon  the  arena  not  only  unarmed,  but  incapable  of  bear- 
ing the  weight  of  armor.  He  will  have  only  practical 
knowledge.  When  the  occasion  comes,  he  will  study  for 
it.  He  has  what  axe  called  promising  qualities ;  qualities 
which  seldom  or  never  pay.  He  has  a  certain  facility  of 
acquisition,  but  retains  nothing  save  the  confidence  which 
such  facility  is  apt  to  beget.  He  talks  fluently,  never 
hesitates  for  a  word,  and  seldom  gets  the  right  one.  He 
writes  with  perfect  ease,  and  therefore  never  writes  well. 
He  never  doubts,  and  therefore  never  understands. 

His  wished-for  opportunity  comes.  He  gets  up  a 
great  array  of  cheap  learning  and  cheaper  eloquence ; 
enters  upon  the  contest  with  drum  beating  and  banner 
flying.  Difliculties  spring  up  he  had  not  foreseen,  and 
he  has  no  reserved  force  to  meet  them.  He  shrivels,  and 
his  client's  cause  with  him.  The  way  of  life  is  strewn 
with  sprouts  like  this.  "  Having  no  root  in  themselves, 
they  endure  but  for  a  time." 
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It  is  obvious  to  remark,  that,  in  life  as  in  war,  the  force 
which  may  suffice  for  ordinary  service  may  be  whoUy 
inadequate  for  its  larger  exigencies,  for  its  decisive  mo- 
ments. In  ahnost  every  life,  those  decisive  moments 
come,  when  the  question  of  victory  or  defeat,  of  press- 
ing onward  or  lingering  behind,  must  depend  upon  our 
reserved  power  ;  when  the  door  of  opportunity  is  swung 
open,  and,  if  ready,  we  may  enter ;  if  not,  the  door  closes 
upon  us. 

Great  occasions  do  not  make  great  men.  (Of  this  the 
country  needs  no  proof.)  They  find  them  out,  and  give 
them  larger  development  and  a  broader  theatre  of  ac- 
tion. Great  men  make  great  occasions.  They  impart  to 
them  a  strength,  a  beauty,  a  glory  of  their  own.  They 
bathe  and  irradiate  them  with  the  light  of  their  ge- 
nius. They  give  to  them  of  their  own  immortality. 
Nay,  more:  great  men  are  great  occasions,  the  great 
events  of  history ;  not  merely  the  beacon-lights  on  the  line 
of  human  progress,  but  the  efficient  motive-powers,  the 
causce  causantes:  they  make,  they  constitute  history. 
Their  hands  bend  the  arch  of  the  new  heaven,  and  mould 
the  new  earth,  if  so  be  that  they  feel  the  Divine  Arm 
aroimd  them  and  upholding  them,  and  do  the  work  of 
God  with  the  armor  of  God.  I  have  no  great  faith  in 
"  village  Hampdens  "  or  the  "  mute,  inglorious  Miltons  " 
that  rest  in  country  churchyards.  If  a  man  has  a  lever  to 
move  the  world,  the  chances  are  that  he  will  find  a  place 
to  put  it.  Genius  is  very  apt  to  crop  out :  so  men  of 
large  reserved  power  are  apt  to  find  occasions  to  bring 
it  into  action,  to  give  it  effective  utterance. 
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The  mtxoduction,  into*  the  Senate  of  the  United 
States,  of  a  resolution  in  relation  to  the  sale  of  the 
public  lands,  was  not  a  great  occasion.  The  debate 
upon  it  for  some  days  dragged  heavily.  The  vast  re- 
served power  of  one  man  made  it  the  event  of  our 
history  for  a  generation. 

The  second  speech  of  Mr.  Hayne,  to  which  Mr.  Web- 
ster was  called  upon  to  reply,  was  able  and  brilliant,  its 
constitutional  argument  specious,  its  attack  upon  New 
England  and  upon  Mr.  Webster  sharp  even  to  bitterness. 
But  Mr.  Hayne  did  not  understand  this  matter  of  reserved 
power.  He  had  seen  Mr.  Webster's  van  and  corps  of 
battle,  but  had  not  heard  the  firm  and  measured  tread 
behind. 

It  was  a  decisive  moment  in  Mr.  Webster's  career. 
He  had  no  time  to  impress  new  forces ;  scarcely  time  to 
burnish  his  armor.  All  eyes  were  turned  to  him.  Some 
of  his  best  friends  were  depressed  and  anxious.  He  was 
calm  as  a  summer's  morning ;  calm,  his  friends  thought, 
even  to  indifference.  But  his  calmness  was  the  repose 
of  conscious  power,  the  hush  of  nature  before  the  storm. 
He  had  measured  his  strength.  He  was  in  possession 
of  himself.  He  knew  the  composition  of  his  "  army  of 
the  reserve."  He  had  the  eye  of  a  great  commander, 
and  he  took  in  the  whole  field  at  a  glance.  He  had  the 
prophetic  eye  of  logic,  and  he  saw  the  end  from  the  be- 
ginning. The  exordium  itself  was  the  prophecy,  the 
assurance,  of  victory.  Men  saw  the  sun  of  Austerlitz, 
and  felt  that  the  Imperial  Guard  was  moving  on  to  the 
conflict.  He  came  out  of  the  conflict  with  the  immortal 
name  of  the  Defender  of  the  Constitution. 

15 
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Of  this  speech,  and  the  mode  of  its  delivery,  one  of 
the  greatest  of  our  orators  has  said,  ^'  It  has  been  my 
fortune  to  hear  some  of  the  ablest  speeches  of  the  great- 
est Uving  orators  on  both  sides  of  the  water ;  but  I  must 
confess,  I  never  heard  any  thing  which  so  completely 
realized  my  conception  of  what  Demosthenes  was  when 
he  delivered  the  Oration  for  the  Crown."  I  venture  to 
add,  that,  taking  into  view  the  circumstances  under  which 
the  speech  was  delivered,  especially  the  brief  time  for 
preparation,  the  importance  of  the  subject,  the  breadth  of 
its  views,  the  strength  and  clearness  of  its  reasonmg,  the 
force  and  beauty  of  its  style,  its  keen  wit,  its  repressed 
but  subduing  passion,  its  lofty  strains  of  eloquence,  the 
audience  to  which  it  was  addressed  (a  more  than  Roman 
Senate),  its  effect  upon  that  audience,  and  the  larger 
audience  of  a  grateful  and  admuing  country,  history  has 
no  nobler  example  of  reserved  power  brought  at  once 
and  effectively  into  action.  The  wretched  sophistries 
of  nullification  and  secession  were  swept  before  his 
bmning  eloquence  as  the  dry  grass  is  swept  by  the 
fire  of  the  prairies. 

The  general  impression  in  hearing  Mr.  Webster  was,  I 
think,  that,  great  as  was  the  speech,  the  man  was  greater 
than  the  speech ;  that  there  was  vast  reserved  power  be- 
hind the  power  in  action.  Sometimes  it  was  brought  to 
the  conflict  at  a  moment's  warning.  I  remember  such 
an  occasion  some  fourteen  years  ago.  It  was  at  a  small 
assembly  of  about  an  hundred  gentlemen.  Mr.  Webster 
had  spoken,  in  reply  to  a  sentiment  in  his  honor,  well, 
but  without  great  life  or  vigor.  A  remark  by  a  subse- 
quent speaker  looked  like  a  reflection  upon  his  public 
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course.  It  were  better  to  have  roused  the  lion  from  his 
lair.  There  was  no  sudden  spring,  no  visible  passion ; 
but  you  could  see  and  feel  that  the  very  depths  of  his 
being  were  stirred.  Those  dark  eyes,  in  their  deep,  dark 
caverns,  glowed  like  stars.  The  hall  in  which  we  sat 
vibrated  with  the  vibrations  of  his  thought. 

The  speech  I  will  not  assume  to  report.  One  of  the 
topics,  I  remember,  was  his  relations  with  the  Common- 
wealth of  Massachusetts,  the  open  arms  with  which  she 
had  received  him,  the  kindness  she  had  heaped  upon 
him,  the  trust  and  confidence  she  had  reposed  in  him. 
His  great  heart  became  liquid  as  he  spoke,  and  he  poured 
it  out  in  love,  loyalty,  and  gratitude :  then,  drawing  him- 
self up  to  his  full  stature,  till  through  our  moist  and 
loving  eyes  his  proportions  seemed  colossal,  he  said,  with 
quiet  dignity  but  with  trembling  lips,  "  I  have  dared  to 
hope,  Mr.  President  and  gentlemen,  that  I  have  not 
proved  myself  wholly  unworthy  of  her  trust  and  con- 
fidence." I  never  before  understood  the  lines  of  Mil- 
ton:— 

"  The  angel  ended,  but  in  Adam's  ear 
So  charming  left  his  voice,  that  he  awhile 
Thought  him  still  speaking,  still  stood  fixed  to  hear." 

He  sleeps  well  by  the  sea  he  loved  so  well. 

His  prayer  was  granted.  When  his  eyes  were  tiimed 
to  behold  for  the  last  time  the  sun  in  heaven,  he  did  not 
see  him  shining  on  the  broken  and  dishonored  fragments 
of  a  once-glorious  Union. 

There  is  another  reason  for  the  composition  and  disci- 
pline of  the  army  of  the  reserve,  to  which  I  attach  much 
importance.     It  is,  that  power  in  reserve  is  necessary  to 
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give  full  force  and  effect  to  power  in  action.  Of  the 
impressions  made  upon  us  by  the  use  of  great  power, 
material  or  spiritual,  one  of  the  most  striking,  I  think,  is 
the  sense  it  creates  of  power  not  used ;  of  power  behind 
the  power  in  action,  greater  than  itself.  The  power 
which  is  wholly  spent  and  exhausted  in  the  effort  loses 
half  its  charm.  For  its  highest  effect,  it  must  beget 
the  impression,  that  we  see  but  in  part,  the  arc  of  a 
power  fuU-orbed,  the  stream  from  a  full,  overflowing 
fountain,  the  vanguard  of  a  greater  host.  We  do  not 
admire  the  weU  whose  bottom  is  hit  by  every  dip  of  the 
bucket,  the  mill-pond  that  is  drained  for  one  grist  (even 
if  it  be  oar  com),  the  picture  without  a  background,  the 
quiver  with  one  arrow,  the  hen  with  one  chicken,  the 
mind  with  one  idea,  the  heavens  with  one  star,  even  if 
it  be  the  north  star. 

A  speech  seems  to  us  truly  great,  only  when  a  man 
stands  behind  it  who  is  greater  than  the  speech,  with 
power  in  reserve ;  not  if  it  plainly  drains  his  memory, 
exhausts  his  vocabulary,  and  stretches  his  brain  to  lesion. 
It  is  not  merely  what  is  said,  but  who  says  it ;  not  merely 
what  he  says,  but  what  he  is. 

When,  in  a  crisis  of  our  history,  there  was  given,  at  a 
festive  celebration  in  Washington,  the  sentiment,  "  The 
Federal  Union,  it  mu%t  be  preserved,''  the  words  and  the 
thought  were  familiar  and  commonplace ;  but  the  devoted 
patriotism,  the  energetic  brain,  the  commanding  spirit, 
the  unflinching  courage,  the  iron  will,  of  Andrew  Jack- 
son were  behind  the  words,  and  the  country  breathed 

« 

more  freely  for  their  utterance.     Would  to   God  our 
heroes  were  not  all  in  history ! 
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**  Clan-Alpine'a  best  are  backward  borne : 
Where,  where,  was  Roderick  then  ? 
One  blast  upon  his  bugle-horn 
Were  worth  a  thousand  men." 

Of  material  power,  it  is  also  true,  that  its  effect  is 
deepened  and  strengthened  by  the  sense  of  a  greater 
power  behind  the  power  we  see  or  hear  or  feel. 

Night,  solemn,  glorious  night,  with  its  hosts  of  stars, 
has  its  army  of  the  reserve,  of  suns  and  stars  behind  the 
stars  we  see,  in  infinite  procession ;  the  countless  legions 
whose  banners  of  light  never  yet  waved  to  mortal  eye. 

Nature  indeed,  in  her  beauty  or  in  her  grandeur ;  in 
the  dewdrop  sparkling  in  the  chalice  of  a  flower,  or  in 
Mont  Blanc  touched  with  the  first  light  of  morning ; 
in  the  field-brook  that  sings  with  the  singing  com,  or  in 
Erie  pouring  out  its  world  of  waters ;  in  summer  s 
breeze  or  winter's  tempest ;  in  glassy  lake  or  surging 
ocean ;  first  deeply  impresses  us  when  we  feel  its  re- 
served power,  see  on  its  face  the  smile,  and  read  in  its 
living  lines  the  thoughts,  of  God. 

Art  also  touches  and  moves  us  by  its  reserved  power. 

This  picture  is  true  to  the  rules,  the  idea  of  the 
painter  fairly  brought  out,  the  work  finished  even  with 
the  minutest  detail  of  Dusseldorf.  It  is  not  without 
power,  but  power  fully  spent  and  exhausted.  We  look 
and  comprehend  it,  and  do  not  care  to  look  again.  It 
has  no  reserved  power;  nothing  to  pay  for  a  second 
coming. 

Here  is  another,  of  which  a  critic  has  said,  '^  It  was  a 
crude  painted  medley,  with  a  general  foggy  appearance." 
Be  not  dismayed ;  look  again,  look  into  it.     The  fog 
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gradually  lifts  up,  and  the  picture  comes  out  of  seeming 
chaos,  and  marshals  itself  into  light  and  order  and  beauty. 
Some  mist  may  yet  hang  over  it ;  but  it  glows  and  is  alive 
with  the  genius  and  the  inspiration  of  the  poet-painter. 

In  the  great  masters  of  English  thought  (of  the  worlcTs 
thought),  you  have  striking  examples  of  this  reserved 
power.  You  read  an  Essay  of  Bacon,  or  the  "Advance- 
ment of  Learning,"  twenty  times.  New  forces  of  wisdom 
and  beauty  come  out  at  every  reading.  You  find  the 
most  diligent  study  has  not  exhausted  the  depths  of 
meaning.  With  a  telescopic  vision,  what  seem  to  be 
nebulae  now  would  be  resolved  into  burning  stars.  You 
get  some  idea  of  the  height  and  breadth  of  Bacon  by 
reading  the  edition  of  his  Essays  by  Whately.  The 
archbishop  is  a  sensible  man,  of  large  mental  stature ; 
but  how  he  looks  trotting  along  by  the  side  of  Lord 
Bacon,  and  occasionally  throwing  over  his  shoulders  a 
comer  of  the  giant's  mantle  ! 

And  the  great  master  of  the  drama ;  the  priest  who  sat 
at  the  confessional  of  the  human  passions ;  the  philoso- 
pher who  unravelled  the  mysteries  of  our  being  as  the 
cunning  fingers  of  Miss  Prissy  would  untangle  a  snarled 
thread ;  the  child  of  Nature,  who  laid  his  ear  so  close  to 
his  mother's  heart  that  he  could  hear  its  faintest  beatings ; 
historian,  statesman,  sage,  poet  (nomTEs,  maker) :  such 
is  our  sense  of  reserved  power  in  him,  that  what  we  most 
admire  and  love,  as  "  Hamlet,"  "  Macbeth,"  "  Lear,"  the 
''  Tempest,"  seem  really  but  the  plays  of  Shakspeare,  the 
sport  and  pastime  of  his  mighty  spirit ;  waves  bom  to 
our  feet  from  a  deep  sea  our  oar  has  never  vexed  or 
plummet  sounded. 
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Burke,  whom  the  late  Mr.  Buckle  would  put  in 
a  strait-jacket,  but  who  wiU  be  likely  to  outlive  his 
keepers;  (quis  cusiodiet  custodes?)  whose  volume  of 
thought  pours  out  very  much  as  Niagara  pours  over  the 
Horseshoe,  with  the  rapid's  thunder,  the  mist,  the  spray, 
the  bow  of  everlasting  beauty ;  never  seems  exhausted, 
but  as  if  there  were  au  hundred  inland  seas  of  thought 
behind,  waiting  to  be  poured  out. 

A  Uttle  reflection  wiU  satisfy  us  how  constantly,  though 
it  may  be  unconsciously,  we  use  this  test  of  the  fulness 
or  want  of  reserved  power.  You  read  a  book,  an  essay, 
or  an  article  in  a  review,  and  you  determine  ahnost  at  a 
glance  whether  the  matter  has  just  been  pumped  into  the 
author's  skuU,  aud  then  piunped  out  again,  or  whether 
he  draws  from  a  fiill  Uving  spring.  The  modem  multi- 
plication of  books  is,  for  the  most  part,  the  pouring  of 
water  from  one  pitcher  into  another.  Very  few  of  them 
are  mixed,  as  Mr.  Opie  nuxed  his  colors,  with  brains.  As 
we  grow  older,  we  seek  the  fountains,  the  old  wells  of 
EngUsh  undefiled;  for  the  great  teachers  of  the  race 
and  of  the  coming  generations  have  spoken  or  written  in 
our  mother-tongue.  I  shall  go  to  my  grave,  I  fear,  in  the 
delusion  that  Bacon, 

"  In  one  rich  soul, 
Plato,  the  Stagyrite,  and  Tully,  joined ; " 

that  Shakspeare  held  the  perfect  mirror  up  to  nature ; 
that  the  "  Paradise  Lost "  is  the  greatest  of  epics,  if  not 
the  first;  that,  of  written  and  forensic  eloquence,  the 
great  masters  are  Edmund  Burke  and  Thomas  Erskine ; 
that  no  man  is  fitted  for  the  bar,  the  pulpit,  or  the  chair 
of  instruction,  who  has  not  given  himself  to  the  diligent 
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and  thorough  study  of  the  English  classics.  A  certain 
grace,  polish,  refinement,  may  be  got  in  other  schools : 
these  constitute  our  pabulum  vitcB. 

Reserved  power  may  not  always  prevent  partial  defeat 
or  temporary  failure ;  but  it  will  avert  the  dismay  and 
despondency  which  too  often  follow  partial  failure.  The 
man  of  reserved  power  may  bend  before  the  storm  ;  but 
he  will  bend  only  as,  Landor  says,  "  the  oak  bends  before 
a.e  p«,ing  wind,  to  rise  agaii  ta  to  ^je,.,  ^  in  io 
strength."  Nay,  it  seems  at  times  as  if,  Antaeus-Uke,  he 
got  new  strength  from  contact  with  the  earth,  new  vigor 
from  the  fall.  Apparent  defeat  may  be  real  victory  ;  the 
moving  from  Moultrie  to  Sumter.  His  army  of  the 
reserve  may  not  have  been  brought  into  action  at 
the  needed  moment.  He  will  be  ready  for  another 
trial.  He  knows  the  power  is  in  him,  and  will  do  its 
work. 

We  all  remember  the  case  of  Sheridan.  After  his 
first  speech  in  the  House  of  Commons,  he  asked  Mr. 
Woodfall  what  he  thought  of  it.  "  I  am  sorry  to  say,  I 
do  not  think  it  is  in  your  line.  You  had  much  better 
have  stuck  to  your  old  pursuits."  —  "  It  is  in  me,  and  it 
shall  come  out*'  It  did  indeed  come  out  He  lived  to 
hear  from  Ktt  (no  longer  sneering  Pitt)  the  motion,  thaf 
the  House  of  Commons  should  adjourn  to  recover  from  the 
effects  of  Mr.  Sheridan's  eloquence. 

The  brilliant  writer  and  statesman  D'Israeli,  late  Chan- 
cellor of  the  Exchequer,  and  leader  of  the  House  of 
Commons,  was  literally  groaned  and  sneered  down  in  his 
first  attempt  to  speak  upon  the  floor.  He  knew  his  re- 
served strength.     "  The  day  will  come  when  you  will  be 
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glad  to  hear  me."  It  came  long  ago.  He  is  to-day,  with 
the  exception  of  his  successor,  Mr.  Gladstone,  the  most 
effective  debater  in  the  Conunons  of  England. 

The  material  army  of  the  reserve,  though  trained  by 
the  discipline  of  conflict  and  endurance,  is  worn  and 
wasted  by  the  same  cause.  Its  thinned  and  broken  ranks 
must  be  filled  and  replenished  with  new  life,  new  brain, 
bone,  and  muscle. 

It  is  not  wholly  so  with  the  spiritual  army  of  the 
reserve.  This,  too,  is  trained  and  strengthened  by  strug- 
gle and  suffering :  but,  in  this,  every  accretion  of  power 
is  permanent;  every  enlistment  not  only  for  the  cam- 
paign of  life,  but  for  the  life  everlasting.  It  is  a  beauti- 
ful doctrine,  which  the  study  of  the  human  mind  tends 
more  and  more  to  confirm,  that  knowledge,  once  gained, 
is  never  lost ;  that  we  never  really  forget ;  that  what  we 
call  imperfection  of  memory  is  but  a  defect  in  the  mate- 
rial instrument,  some  mist  or  duhiess  in  the  mirror  which 
reflects  the  beam  of  light.  It  is  a  beautiful  doctrine,  but 
a  fearful  one ;  suggesting  the  questions,  What  knowledges 
have  we  garnered  in  this  everlasting  storehouse  ?  on  what 
spiritual  breads  have  we  fed,  that  have  thus  entered  into 
the  very  substance  and  framework  of  oui-  being?  what 
•unfading  pictures  have  been  frescoed  on  the  ever-endur- 
ing  waUs  of  the  soul  ? 

It  is,  I  trust,  scarcely  necessary  to  suggest,  that  though 
our  spiritual  powers  enlarge  by  use,  and  are  nurtured 
by  effort  and  struggle,  there  are  limits  to  the  law ;  that 
they  do  not  grow  by  over-work ;  that  the  bow  must  not 
always  be  bent,  and  never  strained.  I  have  no  faith  in 
working  with  jaded  powers,  or  in  holding  up,  as  exem- 

16 
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plaxs  to  the  young,  the  men  who  give  their  nights  as  well 
as  days  to  study. 

"  And  wherefore  does  the  student  trim  his  lamp. 
And  watch  his  lonely  taper,  when  the  stars 
Are  holding  their  high  festival  in  heayeni 
And  worshipping  around  the  midnight  throne?  '^ 

The  just  and  sensible  answer  to  this  glowing  question 
is,  Because  he  don't  know  any  better ;  because  he  don't 
understand,  or  care  to  recognize  and  obey,  the  laws  of  his 
spiritual  as  well  as  physical  health  and  hfe.  It  were  far 
better  for  him  to  be  infolded  in  the  arms  of  '^  Nature's 
sweet  restorer,  gentle  sleep." 

In  a  busy  life,  we  cannot  measure  our  daily  work  by 
exact  rules.  The  true  rule  is,  to  work  much,  not  many 
hours.  More  work  must  be  done  on  one  day  than  an- 
other :  but  eight  hours  of  mental  labor  is  enough  for  the 
most  vigorous  constitution ;  more  than  most  men  can  do 
with  safety.  He  who  seeks  to  do  more  must  often  bring 
to  his  work  a  flagging  brain ;  or  if  he  be  of  the  class,  who, 
when  they  work,  must  work  with  intensity,  break,  not 
indeed  his  spirit  vital  in  every  part,  but  the  material 
instruments  by  which  it  works. 

No  better  illustration  of  these  truths  can  be  found 
than  in  New  England's  most  accomplished  advocate. 

Of  brilliant  powers,  enriched  by  wide  and  varied  cul- 
ture ;  of  rapid  perceptions ;  of  retentive  and  capacious 
memory ;  of  rich,  glowing.  Oriental  imagination ;  of  a 
quiet  and  subtle  wit,  whose  delicate  aroma  it  is  in  vain  to 
hope  to  preserve ;  with  that  projectile  force  of  mind 
which  is  the  peculiar  trait  of  a  great  advocate ;  vnth  a 
logic  keen  and  vigorous,  though,  like  the  dagger  of  Har- 
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modius,  it  was  often  hidden  beneath  the  myrtles ;  with  a 
heart  gentle  as  a  woman's,  yet  capable  of  stiffening  its 
sinews ;  with  Uttle  inclination  to  social  life,  yet  the  most 
delightful  of  companions,  —  Mr.  Choate  was,  at  the  bar 
or  in  his  own  Ubrary,  the  most  interesting  man  it  has  been 
my  privilege  to  know :  yet,  during  the  last  six  years  of 
his  life  (and  it  was  during  those  years  I  saw  him  most 
frequently),  I  never  heard  him,  even  in  the  most  brilliant 
of  his  efforts,  without  a  feeling  of  sadness.  He  not  only 
worked  too  much,  but  he  had  no  just  economy  of  labor. 
He  did  a  thousand  things  which  men  of  narrower  capa- 
city might  have  done  as  well,  or  well  enough.  He  ex- 
pended upon  his  work  a  vast  amount  of  superfluous 
strength.  He  brought  the  whole  army  of  the  reserve 
into  action,  when  the  victory  might  have  been  easily  and 
gracefully  won  by  the  van  and  corps  of  battle.  If  he  had 
tried  half  as  many  causes,  worked  half  as  many  hours, 
he  would  have  been  a  yet  greater  man,  and  his  life  might 
have  been  spared  to  the  courts  of  which  he  was  the  pride 
and  ornament;  nay,  more,  those  large  and  generous 
powers  might  have  been  used  upon  a  broader  theatre, 
and  for  nobler  and  more  enduring  service.  As  it  was,  we 
may  write  upon  his  monmnent  the  inscription  upon  the 
bust  of  Erskine  at  Holland  House :  — 

''NoBtra  eloquentiffi  forensis  facile  princepB.** 

Pardon  one  or  two  practical  suggestions. 

We  all  need  this  reserved  power ;  but  it  comes  only 
from  the  union  of  contemplation  and  action.  Our  life  is 
stir,  bustle,  everlasting  motion ;  the  whistle  of  the  engine, 
the  dick  of  the  telegraph. 


124  THE  ARMY  OF  THE  RESERVE. 

"  We  pry  not  into  the  interior ;  but,  like  the  martlet. 
Build  in  the  weather,  on  the  outward  wall, 
Even  in  the  force  and  road  of  casualty." 

The  business  of  life  should  be  so  conducted  as  to  give 
us  time  for  quiet  study  and  meditation.  The  best  pro- 
cesses of  culture  must  be  perfected  in  our  own  libraries, 
with  patient  toil  and  thought. 

The  mind  requires  not  only  diversity  of  discipline,  but 
generosity  of  diet.  It  will  not  grow  to  full,  well-rounded 
proportions  and  robust  strength  upon  any  one  aliment 

There  is  no  profession  or  pursuit  in  life,  which,  fol- 
lowed with  exclusive  devotion,  will  not  narrow  and  con- 
tract  the  mind. 

Philanthropy  is  a  good  thing ;  but,  if  a  man  Uves  upon 
it,  it  sours  the  milk,  and  curdles  the  blood,  till  the  love  of 
the  race  becomes  the  hatred  of  every  man  and  woman 
that  compose  it. 

Theology  is  a  good  thiag ;  but,  if  a  man  fed  upon  that 
only,  his  bones  would  cleave  to  his  skin.  The  teacher 
of  it  must,  by  constant  reading  and  study,  replenish  the 
exhausted  fountains  of  thought.  It  is  the  spider  only 
that  weaves  from  his  own  entrails,  and  he  weaves  in 
circles.  The  writer  without  such  refreshment  is  the 
constant  repetition  of  himself ;  the  turning  of  the  wheel 
upon  its  own  axis ;  incessant  motion,  but  no  progress ; 
the  travelling  in  the  same  old  ruts  with  the  old  "  one-hoss 
shay." 

The  law  is  a  good  thing ;  but  no  man  can  be  a  great 
lawyer  who  knows  nothing  else.  The  study  and  practice 
of  the  law  tend  to  acumen  rather  than  breadth,  to  sub- 
tlety rather  than  strength.     The  air  is  thin  among  the 


THE  ARMY  OP  THE  RESERVE.  125 

apices  of  the  law,  as  on  the  granite  needles  of  the  Alps. 
We  must  come  down  for  refreshment  and  strength  to  the 
quiet  valleys  at  their  feet. 

Pope  was  wrong.  The  Ovid  was  not  in  Murray  lost. 
Lord  Mansfield  was  the  greater  lawyer  and  judge,  be- 
cause the  Ovid  grew  and  was  developed  in  him.  For  his 
comprehensive  grasp  of  great  principles,  for  those  large 
constructive  powers  by  which  he  built  up  the  modem 
commercial  law  of  England,  for  the  beauty  and  crystal 
clearness  of  his  style,  we  are  indebted,  in  no  small  de- 
gree, to  his  wide  and  varied  culture. 

The  law  is  not  a  "  jealous  mistress : "  she  is  a  very 
sensible  mistress.  She  does  not  object  to  an  evening 
with  the  Muses  or  the  Graces,  provided  we  do  not  remain 
into  the  small  hours  of  the  morning.  The  farewell  of 
Blackstone  to  his  Muse  is  unnecessarily  pathetic.  The 
confused  air  and  shuffling  gait  with  which  he  takes  his 
leave  of  her  ladyship  indicate  that  the  relations  were  not 
very  intimate  or  confidential.     He  was  in  no  danger. 

Commerce  is  a  noble  thing.  The  pioneer  of  civiliza- 
tion, the  diplomatist  of  peace,  "her  line  is  gone  out 
through  all  the  earth,  and  her  words  to  the  end  of  the 
world."  But  a  man  cannot  live  upon  the  bread  of  traffic 
only.  He  needs  a  yet  higher  commerce  (to  modify  the 
thought  of  Bacon) ;  the  unfreighting  of  those  ships  that 
come  down  to  us  through  the  vast  seas  of  time,  laden 
with  the  wisdom  of  ages. 

The  country  must  have  its  reserved  power.  It  con- 
sists, not  in  wider  dominion,  in  material  progress,  in 
wealth,  in  luxury,  in  the  subjection  of  nature  to  the  mind 
and  will  of  man.      These  but  enlarge  the  theatre  of 
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human  passions  and  interests :  the  actors  and  the  drama 
remain  the  same. 

Have  we  no  reason  to  fear,  that,  in  subduing  the  earth, 
the  earth  has,  to  some  extent,  subdued  us ;  that,  while 
mind  has  mastered  matter,  it  has  also  worshipped  it ;  that 
we  have  given  our  hearts  to  the  idols  which  our  cunning 
fingers  have  moulded ;  that  ours  has  become  the  condi- 
tion of  Faust,  when  he  summoned  to  his  presence  the 
spirit  of  the  earth,  and  felt,  at  first,  his  energies  exalted 
and  glowing  as  with  new  wine,  but  foimd  he  could  not 
mate  himself  with  the  spirit  he  had  evoked,  and,  in  his 
despair,  exclaimed,  '^  If  I  had  the  power  to  draw  thee  to 
me,  I  have  no  power  to  hold  thee  "  1 

Our  strength,  our  reserved  power,  is  in  our  fidelity  to 
the  principles  on  which  these  States  were  founded,  in 
which  their  youth  was  nurtured,  by  which  they  were 
ripened  together  into  one  national  life ;  loyalty  to  free- 
dom, obedience  to  law,  then,  now,  and  for  ever,  one  and 
inseparable. 

The  founders  of  the  Republic  did  not  believe  that 
government  was  merely  moral  suasion ;  that  liberty  was 
the  absence  of  wholesome  restraint ;  that  laws  were  to  be 
obeyed  only  when  obedience  was  agreeable ;  the  country 
to  be  defended  and  saved  only  when  the  subject  should 
volunteer ;  that  the  Constitution  was  to  be  supreme  only 
when  it  was  convenient ;  the  Union  a  mere  sUken  string, 
from  which  States  might  be  shpped  by  secession  or 
severed  by  treason.  No  enduring  fabric  can  rest  on  such 
dogmas.  The  roots  of  civil  government  strike  deep,  and 
find  nutriment  and  support  in  the  depths  of  the  Divine 
Will.     Law  is  a  sword  as  well  as  a  shield ;  there  is  no 
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liberty  but  within  its  pale :  the  defence  of  the  country, 
at  the  cost  of  treasure  or  of  life,  is  the  first  of  civil 
duties;  the  Constitution,  in  war  as  in  peace,  is  the 
supreme  law,  the  bond  of  equal  States,  inseparable, 
without  limit  of  time,  immutable  except  in  the  mode 
itself  points  out 

These  plain  principles,  now  somewhat  old-fashioned, 
not  to  say  obsolete,  make  up  for  the  country  its  moral 
army  of  the  reserve. 

Brethren,  this  dear  country  of  ours  is  in  extreme  peril. 
For  her  succor  and  deliverance,  she  needs  all  your  wis- 
dom and  all  your  strength,  the  counsels  of  age,  the 
vigor  of  manhood,  tie  flower  of  youth.  God  of  our 
fathers,  gird  us  for  the  work :  by  tribulation  and  suffer- 
ing, by  this  baptism  of  fire  and  of  blood,  purify  and  gird 
us  for  the  work  of  her  salvation.  God  of  our  fathers, 
we  can  save  her,  and  we  will.  Bedeemed,  purified, 
plucked  as  a  brand  firom  the  burning,  we  will  give  her 
once  more  to  thy  service,  in  which  alone  is  perfect 
freedom. 
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October  31,  1862. 


Fellow-Citizens,  —  An  important  election  is  at  hand. 
No  thoughtful  man  ever  casts  a  vote  without  inquiry  as 
to  his  duty.  At  a  time  like  this,  he  is  painfully  anxious. 
He  feels  he  cannot  use  it  to  gratify  personal  or  party 
predilections ;  that  it  belongs  to  the  country,  and  must 
be  so  given  as  best  to  serve  her  interests.  For  eighteen 
months  we  had  been  engaged  in  a  civil  war,  whose 
extent,  whose  intense  bitterness,  whose  consumption  of 
treasure  and  of  most  precious  blood,  have  no  parallel  in 
history.  The  struggle  was  tasking  to  the  uttermost  the 
resources  of  the  loyal  States.  The  people  believed 
the  war  was  just  and  necessary.  They  saw  no  hope 
for  the  country  but  in  its  vigorous  prosecution.  They 
had  been  grievously  disappointed  by  the  want  of  pro- 
gress in  suppressing  the  Rebellion.  They  were  mortified 
and  chagrined  by  disasters  and  defeats,  followed  by 
lame  and  impotent  apologies.  They  were  disgusted 
by  the  frauds  of  contractors,  the  jealousies  of  command- 
ers, the  selfishness  of  politicians,  the  want  of  unity, 
method,  and  persistent  vigor  in  the  public  counsels,  with 
the  presence  everywhere  of  politicians  and  ofiice-hold- 
ers,  unchastened  by  the  public  calamities,  obtruding  upon 
the  Executive  councils,  dictating  to  Congress,  meddling 
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with  the  command  and  direction  of  the  armies,  seeking 
to  control  the  elections,  growing  fat  upon  the  public  dis- 
tresses. Many  of  them  were  grieved  and  alarmed  at  the 
absence  of  respect,  to  use  no  harsh  word,  manifested 
by  some  of  their  servants  for  the  ancient  and  sacred 
muniments  of  personal  liberty;  without  which,  free 
government  is  a  mockery,  and  life  itself  a  burden.  Hope 
deferred  was  making  the  heart  sick.  In  that  day  of  dis- 
traction and  anxiety  and  thick  gloom,  one  thing  seemed 
to  be  as  clear  as  the  sun  at  mid-day ;  and  that  was,  the 
necessity  of  an  united  North ;  that  all  its  wisdom,  all  its 
energy,  all  its  strength,  should  be  combined,  converged, 
projected  into  one  purpose,  one  issue,  one  aim,  —  the 
suppression  of  armed  rebellion  by  force  of  arms. 

As  this  was  a  common  cause,  infinitely  transcending 
all  party  questions,  with  which  RepubUcan,  ^Tiig,  and 
Democrat  were  ahke  concerned ;  for  which,  justice  com- 
pels us  to  say,  they  had  made  equal  sacrifices,  and  must 
share  equal  burdens ;  as  the  peculiar  objects  for  which 
the  party  in  power  had  been  organized  were  already 
attained  by  the  legislation  of  Congress ;  no  sound,  sub- 
stantial reason  existed  for  upholding  the  old  party  bar- 
riers, or  drawing,  with  any  rigor,  the  old  party  lines.  On 
the  other  hand,  patriotism  and  sound  policy  seemed  to 
require  that  party  organizations  should,  during  the  war 
at  least,  be  given  up ;  for  these  organizations,  though 
often  the  result  of  differences  of  opinion,  are  as  often 
the  cause.  When  men  are  working  together  for  a  com- 
mon end,  and  with  no  visible  line  of  separation,  they 
will  converge,  assimilate,  and  cleave  together.  Make  a 
breach  between  them  which  is  palpable,  and,  however 
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narrow  at  first,  it  will  constantly  widen.  Differences, 
slight  at  the  start,  will  enlarge  by  conflict  and  repulsion, 
till  unity  of  action  and  effort  are  no  longer  practicable. 

The  Republican  party  has  had,  and  has  now,  the  as- 
cendency in  this  Commonwealth.  It  was  incUned  at  first 
to  pursue  a  liberal  policy.  It  would  to-day,  if  its  wise 
and  prudent  men  controlled  its  movements.  It  is  made 
up  of  two  wings.  The  first  consists  of  those  who  are 
opposed  to  slavery ;  who  desire  to  see  its  restriction  with- 
in its  present  limits,  and  its  removal  from  places  where 
the  power  of  the  National  Grovemment  is  supreme ;  but 
who  also  hold,  "  that  the  maintenance  inviolate  of  the 
rights  of  the  States,  and  especially  the  right  of  each 
State  to  order  and  control  its  own  domestic  institutions 
according  to  its  own  judgment  exclusively,  is  essential  to 
that  balance  of  powers  on  which  the  perfection  and  en- 
durance of  our  political  fabric  depends "  (Chicago  Plat- 
form) ;  and  that  the  war  is  prosecuted  "  for  the  purpose 
of  practically  restoring  the  constitutional  relations  be- 
tween the  United  States  and  each  of  the  States  and  the 
people  thereof,  in  which  States  that  relation  is  or  may  be 
suspended  or  disturbed"  (President's  Proclamation  of 
Sept.  22) ;  and  that,  when  this  object  is  attained,  the  war 
ought  to  cease.     This  is  the  Conservative  wing. 

The  other  wing  consists  of  those,  who,  for  want  of  a 
better  word,  may  be  called  AboUtioniste ;  men  who,  with 
more  or  less  indirection,  circuitous  navigation  of  thought 
and  word,  come  at  last  to  the  point,  that  Constitution  or 
no  Constitution,  Union  or  no  Union,  endure  tiie  war  as 
long  as  it  may,  be  the  cost  and  carnage  and  exhaustion 
what  they  may,  slavery  shall  be  abolished.     This  wing 
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of  the  party  is  now  in  the  ascendant,  and  rules  the  party 
with  a  rod  of  iron.  They  arranged  and  controlled  the 
Annual  Convention.  They  saw  to  it  that  no  man  was 
nominated  who  did  not  embrace  their  extreme  views, 
though  they  were  kind  enough  to  include  some  very 
recent  converts.  They  covered  their  leaders  with  adula- 
tion thicker  than  a  man's  loins,  and  snubbed  the  Presi- 
dent of  the  United  States  because  their  platform  was  too 
narrow  for  him  to  stand  upon.  They  made  the  test  of 
loyalty,  fideUty  to  men,  instead  of  devotion  to  the  country. 
This  wing  of  the  party  arranges  and  controls  all  the  pre- 
liminary meetinfi^s,  sets  in  motion  all  the  party  machinery, 
•ndmlesaUth^par.,  nomination,.  SoTas  its  powTr 
extends,  not  a  man,  holding  what  are  usually  termed 
conservative  views,  will  be  elected  to  any  place,  state  or 
national.  Never  was  proscription  so  rigid,  so  bitter,  so 
universal.  They  go  now  one  step  further.  Assuming 
that  the  President  has  at  last  yielded  to  their  pressure, 
and  has  adopted  their  policy,  they  denounce  as  a  traitor 
every  man  who  hesitates  as  to  the  wisdom  of  the  pro- 
clamation, or  who  fails  to  give  it  their  interpretation. 
Without  stopping  to  murmur  or  complain,  one  may  be 
permitted  to  say,  that  such  charges  come  with  little 
grace  from  men,  who,  but  a  few  weeks  ago,  felt  the 
defence  of  the  country,  under  the  then  policy,  to  be  a 
heavy  draft  upon  their  patriotism ;  with  stiU  less  grace 
from  those  of  them  who  have  for  years  been  laboring  to 
destroy  the  blessed  Union  of  our  fathers,  and  who  even 
now  repudiate  it  with  hissing  and  scorn. 

In  this  condition  of  things,  the  severance  of  poUtical 
associations  is  natural,  is  perhaps  inevitable.    The  differ- 
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ences  of  principle  and  of  policy  are  too  great  to  be 
reconciled.  The  Radicals,  upon  their  own  showing, 
neither  want  nor  need  our  aid.  We,  the  Conservatives, 
must  be  true  to  our  convictions  of  duty,  and  stand  to  the 
last  by  the  Union  and  Constitution.  But,  while  these  dif- 
ferences of  opinion  and  policy  exist,  we  can  unite  in  the 
vigorous  prosecution  of  this  war  till  the  rebels  lay  down 
their  arms,  whoever  shall  constitute  the  National  and 
State  administrations.  We  can  give  them  a  vigorous 
and  unhesitating  support  in  the  discharge  of  this  grecU 
and  imperative  duty.  We  can  and  should  avoid  all  cap- 
tious opposition  or  criticism ;  but  we  may  not  and  will 
not  surrender  our  judgments  or  our  consciences.  We 
vnR  not  forget  who  are  the  servants,  and  who  the  mas- 
ters. We  will  elect,  if  we  can,  to  places  of  power,  men 
who  reflect  our  opinions.  We  will  send  men  to  Con- 
gress who  will  sustain  the  Administration  in  all  constitu- 
tional  and  just  measures,  and  hold  them  back,  if  possible, 
from  a  radical  and  destructive  policy.  We  don't  propose 
to  rehabilitate  the  doctrine  of  passive  obedience,  or  of  an 
infallible  political  church.  In  war^  as  in  peace^  freedom 
of  thought  and  utterance  is  to  the  body  politic  what 
vital  air  is  to  the  human  system.  It  cannot  live  with- 
out it. 

I  am  one  of  those  who  are  content  with  the  Constitu- 
tion as  it  is,  and  the  Union  as  it  was ;  the  Constitution 
fairly  interpreted  in  the  spirit  of  its  foimders.  I  have 
felt  no  misgivings,  and  had  no  mental  reservations,  in 
swearing  to  support  it.  To  me  the  oath  was  the  pledge, 
not  of  duty  merely,  but  of  love  and  devotion.  I  mean 
to  keep  that  oath ;    and,  with  such  strength  as  may  be 
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given  me,  to  uphold  and  defend  that  Constitution,  be- 
cause the  life  of  the  nation  is  bound  up  in  it ;  because 
the  preservation  of  the  Constitution,  and  the  preservation 
of  the  Union,  are  not  two  questions,  but  one  question ; 
are  not  two  issues,  but  one  and  the  same  issue.  I  have 
lived  half  a  century  without  discovering  or  suspecting 
that  the  "  Constitution  was  a  failure."  On  the  other 
hand,  I  have  ever  regarded  it  as  the  noblest  product  of 
the  human  mind ;  the  work  of  men  chastened  by  adver- 
sity, disciplined  by  trial;  in  their  conscious  weakness, 
seeking  the  Divine  Strength ;  beUevmg  that  God  governs 
in  the  affairs  of  men ;  assured  that,  ^'  except  the  Lord 
build  the  house,  they  labor  in  vain  who  build  it."  That 
Constitution  has  given  us  a  Government  felt  only  in  its 
blessings ;  under  whose  benign  and  quickening  influences 
the  nation  sprung  up  to  greatness,  her  commerce  whiten- 
ing every  sea,  the  stars  on  her  banner  kindled  by  the 
light  of  a  never-setting  sun;  a  model  Republic,  which 
won  for  itself  the  homage  and  admiration  of  mankind,  — 
the  fear  of  kings,  to  struggling  humanity,  inspiration 
and  hope.  It  is  very  easy  to  say  the  Constitution  is  not 
perfect.  I  am  not  wise  enough  to  build  a  better,  and  do 
not  know  the  men  who  are.  It  is  easy  to  express  regret 
at  what  are  called  its  compromises.  You  may  as  well 
regret  it  was  ever  made.  All  government  is  compromise, 
save  as  it  is  rooted  in  the  Divine  Will.  Social  order  is 
mutual  concession.  The  Constitution  was  the  best  com- 
promise that  could  be  made ;  and  the  experience  of  more 
than  seventy  years  has  not  taught  us  how  to  make  a 
wiser  one. 

That  Constitution  is  the  bond  of  national  unity.     Ee- 
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bellion,  under  the  guise  of  Secession,  sought  to  sever 
the  bond,  to  cut  the  thread  of  the  national  life.  We 
grasped  the  sword  to  vindicate  the  Constitution,  to  save 
the  national  unity.  Never  was  the  sword  drawn  in  a 
holier  cause.  ^  Never  was  a  war  more  just  or  more 
strictly  defensive.  It  was  not  only  the  sacred  right  and 
duty  of  government  to  wage  it,  but  the  necessity  of  its 
being.  ITiat  rights  in  its  length  and  its  breadth^  is  the 
right  to  enforce  the  laws.  Within  the  pale  of  the  Con- 
stitution^ Slates  and  people  may  he  held  to  obedience. 
Outside  of  that  pale^  the  whole  struggle  is  revolutionary. 
I  put  the  plain  question  to  every  honest  conscience.  How 
can  I,  by  force  of  arms,  by  fire,  and  the  sword,  compel 
obedience  to  a  law  I  do  not  respect  myself  ?  How  can  I 
viadicate  the  law  with  the  sword  in  my  right  hand,  and 
break  it  with  the  hammer  in  my  left]  No  subtlety  of 
logic,  no  refinement  of  casuistry,  can  evade  or  conceal 
the  answer.  The  right  of  revolution  remains  intact; 
but  this  Government  has  never  pretended  that  it  was 
waging  a  war  of  revolution.  Its  claim,  thus  far,  has 
been  to  wage  a  wax  under  the  Constitution  for  the  Con- 
stitution. This  plain  view  of  the  stru^le  I  have  taken 
from  the  beginning.  The  progress  of  events  has  served 
to  deepen  my  conviction  of  its  soundness.  I  never 
doubted  that  the  Constitution  clothed  the  Government 
with  all  powers  necessary  to  the  eflBicient  prosecution  of 
the  war.  I  never  doubted  that  fidelity  to  that  Constitu- 
tion was  our  safety  and  strength,  and  that  every  way  that 
diverged  from  it  was  the  way  to  death. 

The  common  mode  of  argument  is  to  assume  that  a 
certain  poUcy  is  necessary,  and  then  to  infer  that  it  is 
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within  the  Coiistitution.  Take,  for  example,  the  policy 
of  confiscating  the  property  of  non-combatants,  outside  of 
the  conflict  of  arms,  and  without  conviction  of  the  owner. 
The  measure  is,  in  my  judgment,  in  direct  conflict  with 
the  C!onstitution ;  but  it  is  also  in  conflict  with  the  law  of 
nations,  and  with  every  principle  of  justice  and  human- 
ity. The  judgment  and  conscience  of  every  Christian 
nation  condemn  it.  Such  a  law  is  not  a  source  of 
strength,  but  of  weakness.  With  all  deference  to  the 
judgment  of  others,  I  feel  it  my  duty  to  say,  that  the  un- 
constitutional measures  passed  or  proposed  by  the  Radical 
party  in  Congress  have  done  as  much  to  protract  the  war 
as  all  the  treasure  that  has  been  spent,  and  all  the  blood 
that  has  been  shed,  have  done  to  end  it.  They  shook 
the  public  faith  and  confidence.  Men  cannot  be  taught 
to  understand,  that,  in  enforcing  the  law,  it  is  necessary  to 
break  it ;  or,  in  upholding  the  Constitution,  it  is  necessary 
to  violate  it.  These  measures  weakened  our  cause  in  the 
Border  States,  which  every  practical  man  has  seen,  from 
the  beginning,  to  be  the  battle-ground  of  this  contest ; 
retaining  which,  our  ultimate  triumph  was  almost  cer- 
tain ;  losing  which,  there  was  no  solid  ground  of  hope 
for  the  Union.  The  policy,  moreover,  cost  us  the  few 
friends  we  had  in  the  rebel  States.  It  kindled  into 
greater  intensity  the  hatred  of  the  foe,  and  nerved  him 
to  a  yet  more  desperate  and  bitter  struggle.  It  divided 
the  pubUc  sentiment  of  the  North,  and  wounded  the 
Government  in  the  house  of  its  friends.  My  policy  in 
this  struggle  is  the  vigorous  prosecution  of  the  war,  with 
careful  adherence  to  the  Constitution,  and  the  maxims  of 
moderation  and  humanity  with  which  civilization  and 
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Christianity  have  tempered  the  ancient  iron  rules  of  war. 
Whenever  decisive  victories  are  achieved,  I  would  issue 
a  general  proclamation  of  amnesty  and  pardon,  except- 
ing only  a  few  of  the  leaders  most  deeply  steeped  in 
guilt.  Under  all  circumstances,  I  would  cling  to  the 
Constitution,  as  the  bond  of  unity  in  the  past,  as  the  only 
practical  bond  of  Union  in  the  future ;  the  only  land 
lifted  above  the  waters  on  which  the  ark  of  Union  can 
be  moored.  From  that  ark  alone  will  go  out  the  Dove 
blessed  of  the  Spirit,  which  shall  return  bringing  in  its 
mouth  the  olive  branch  of  peace. 

The  policy  of  the  Abolitionists  is  expressed  in  the 
phrase,  the  Union  as  it  should  be,  or  the  Union  with- 
out slavery.  No  policy  could  be  more  attractive.  But 
let  us  probe  the  words,  and  get  at  the  depth  of  their 
meaning.  An  Union  without  slavery  implies  not  merely 
that  the  slaves  in  rebel  States  shall  be  emancipated, 
and  in  the  Border  loycU  States ;  but  that  the  States  shall 
be  deprived  of  the  power  of  upholdiag  slavery,  now  or 
in  the  future.  The  emancipation  of  slaves  now  in  the 
rebel  States  would  be  but  one  step  in  the  process.  To 
abolish  slavery  by  the  power  of  the  National  Govern- 
ment involves  a  fundamental  change  in  the  Constitution 
of  the  United  States,  by  force  of  which  "  the  right  of  each 
State  to  order  and  control  its  own  domestic  iastitutions, 
according  to  its  own  judgment,"  is  taken  away ;  a  right 
which  the  Republican  party  has  declared  *'  was  essential 
to  that  halance  of  powers  on  which  the  perfection  and 
endurance  of  our  political  fabric  depends''  This  power 
of  the  State  to  regulate  its  internal  police  and  domestic 
institutions  is  a  vital,  essential  feature  of  our  civil  polity. 
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If  it  may  be  taken  from  the  States  to  abolish  slavery,  it 
may  be  taken  from  them  for  any  purpose.  It  is  a  ques- 
tion of  power,  and  not  merely  of  its  use.  The  change 
involved  is  a  change  in  the  whole  structure  of  the  Gov- 
ernment. The  States  and  the  union  of  States  are  gone. 
The  result  is,  one  State,  one  vast  central  power,  a  repub- 
lic in  name  only.  This  fundamental  change  in  our  sys- 
tem of  Government  is  to  be  wrought  by  the  power  of  the 
sword,  without  action  of  States  or  people.  This  is 
the  inauguration  of  a  war  of  revolution  wholly  outside 
of  the  Constitution ;  a  war,  practically,  for  the  entire  sub- 
jugation and  permanent  conquest  of  fifteen  States :  for 
an  attempt  to  destroy  slavery  by  a  revolution  will  unite 
the  entire  South  against  it.  These  fifteen  States  must 
be  reduced  to  military  colonies,  and  held  in  subjection  by 
vast  standing  armies  and  by  vast  navies.  If  the  thing 
were  practicable,  it  would  be  at  the  cost  of  national  ex- 
haustion and  the  loss  qf  our  own  freedom.  You  cannot 
maintaiQ  your  conquest  over  fifteen  subject  States,  cover- 
ing so  vast  a  territory,  except  by  a  military  despotism. 
But  the  thing  is  impracticable.  Every  dollar  spent  for 
such  a  conquest  would  be  wasted ;  every  drop  of  blood 
shed  for  it  would  be  spilt  on  the  ground.  The  talk  of  a 
war  of  utter  extermination  is  mere  padsion,  which  reason 
and  conscience  alike  condemn.  The  only  war  the  peo- 
ple desire  is  a  war  of  restoration.  If  we  go  beyond  this, 
we  embark  on  a  sea  of  strife  and  blood,  without  chart  or 
compass ;  a  war  of  vengeance  and  hate,  of  carnage  and 
desolation,  physical  and  moral,  compared  with  which,  all 
we  have  seen  in  the  war  thus  far  are  miaistrations  of 
mercy. 

IS 
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Let  me  not  be  misunderstood.  It  is  my  firm  convic- 
tion, that,  in  the  prosecution  of  this  war,  the  power  of 
slavery  will  be  broken ;  if  the  war  shall  be  prolonged, 
utterly  broken.  Practically,  the  question  of  emancipa- 
tion is  one  of  poasessio  pedis.  The  Union  army  wiU 
not  leave  slavery  behind  it.  Emancipation  will  not  pre- 
cede, but  follow  in  its  footsteps. 

Ponder  on  these  things,  fellow-citizens.  Stand  by  the 
Constitution ;  stand  by  the  Union  ;  stand  by  their  glorious 
emblem,  the  banner  of  our  love  and  pride.  Give  your- 
selves freely  to  the  service  of  your  country.  The 
thought  of  her  is  in  every  heart,  and  on  every  lip ;  breaks 
into  prayer,  melts  into  tears,  kindles  into  flame ;  the  last 
thought  at  night,  the  first  thought  of  morning:  our 
country,  perplexed,  but  not  in  despair ;  cast  down,  but 
not  destroyed ;  wrestling  vrith  adversity,  as  Jacob  with 
the  angel,  to  wring  from  it  its  blessing;  veiled  and 
eclipsed  as  the  sim,  to  come  forth  again  with  life 
and  light  and  healing  in  its  beams.  Fellow-citizens,  at 
an  hour  of  such  extreme  peril  as  this,  principles  are 
every  thing ;  parties  and  individuals,  nothing.  I  have  not 
taken,  for  many  years,  an  active  part  in  politics.  My 
judicial  position  forbade  it  I  have  had  no  direction  of 
the  "  People's  "  movement ;  but  I  believe  it  had  its  origin 
in  dissatisfaction  with  the  existing  condition  of  public 
affairs,  in  a  natural  and  wise  dread  of  any  attempt  to 
change  the  objects  and  purposes  of  the  war,  and  in  dis- 
trust of  political  cliques  who  have  used  the  party  in 
power  for  their  own  ends,  and  not  for  the  country's.  I 
cordially  approve  of  the  spirit  and  gleneral  objects  of  this 
movement.     I  know  well,  and  respect  and  honor,  gentle- 
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men  connected  with  it.  I  believe  their  apparent  objects 
are  their  real  objects.  Truer  men,  more  loyal  and  patri- 
otic, are  not  found  in  the  Commonwealth. 

They  are  conservative  in  their  views ;  but  they  axe  in 
favor  of  the  vigorous  prosecution  of  the  war,  of  main- 
taining the  nation's  unity  at  every  cost,  and  of  cordially 
upholding  the  President  in  the  discharge  of  his  great  and 
difficult  duties.  They  cling  with  tenacity  and  xmfalter- 
ing  devotion  to  the  Union  and  the  Constitution  of  their 
fathers.  Mistakes  have  doubtless  been  made ;  mistakes 
especially  which  show  an  ignorance  of  political  machi- 
nery and  management. 

**  Where  ignorance  is  bliae, 
Tis  folly  to  be  wise." 

It  is  my  firm  conviction,  that  the  certain  result  of  the 
rigid,  proscriptive,  partisan  pohcy  adopted  by  the  Re- 
publican Convention,  especially  if  followed  up  by  the 
charge  of  treason  against  all  who  dissent  from  it,  is  a 
divided  North ;  divided  not  as  to  the  duty  of  suppressing 
the  Rebellion,  but  so  divided  in  feeling  and  poUcy  as  to 
render  efficient  co-operation  impracticable.  I  pray  you, 
my  Republican  friends,  to  Usten  to  the  voices  that  come 
to  us  from  the  Great  West,  and  to  be  tolerant  and  just. 
The  men  of  Massachusetts  cannot  be  driven.  They  will 
practise  forbearance  for  their  country's  sake,  but  not 
for  ever. 

To  what  condition  of  things  have  we  come,  fellow- 
citizens,  when  such  a  man  as  Josiah  G.  Abbott  can  be 
denounced  as  a  traitor,  and  this,  too,  as  he  stands  by  the 
fresh-made  grave  of  a  son,  dearly  beloved ;  one  of  three 
given  to  the  service  of  his  country  ]     I  know  him  well. 
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A  man  better  qualified  to  represent  you  cannot  be  found 
in  the  district ;  and  it  is  one  of  strong  men.  He  is  a 
very  able  lawyer ;  and  great  questions  of  law  will  have 
to  be  settled  by  the  next  Congress.  He  is  a  man  of 
thoroughly  practical  mind,  of  large  common  sense,  of  ex- 
tensive  knowledge  of  men  and  business.  He  is  a  patriot 
through  and  through,  from  the  crown  of  his  head  to  the 
sole  of  his  foot. 

Nor  can  any  charity  excuse  or  palliate  the  gross  attacks 
made  upon  the  accomplished  and  gallant  standard-bearer 
of  this  movement.*  A  leader  at  one  of  the  ablest  bars  of 
the  State,  respected  and  beloved  by  his  brethren,  at  the 
first  call  of  his  country  he  gave  himself  to  her  service. 
Beginning  the  war  as  major  of  a  battalion,  he  has  been 
successively  appointed  colonel,  brigadier-general,  and  has 
now  command  of  a  division.  His  courage  and  gallantry 
have  been  tested ;  his  ability  is  unquestioned,  his  cha- 
racter without  reproach.  How  Christian  gentiemen  can 
denoimce  such  men  as  traitors,  it  is  difGicult  for  a  plain 
man  to  comprehend. 

*  Gen.  Charles  Deyene. 
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HOUSE  OF  BEPRESENTATIVES,  JAN.  8,  1868. 


The  Hoase  being  in  Committee  of  the  Whole,  and  having  under 
consideration  the  Appropriation  Bill,  Mr.  Thomas  said,  — 

Mr.  Chairb£an,  —  I  beg  to  call  the  attention  of  the 
Committee  back  to  the  precise  matter  before  us.  It  is 
a  provision  for  the  appropriation  of  money  for  a  definite 
and  specific  purpose :  that  purpose  is,  to  enforce  the  col- 
lection  of  a  direct  tax  assessed  by  Congress  in  confonnity 
to  a  provision  of  the  Constitution  of  the  United  States 
(art.  1,  sect.  2,  clause  4);  a  tax  which  could  only  have 
been  assessed  in  exact  conformity  to  that  provision. 
The  object  of  this  provision  in  the  appropriation  bill, 
and  of  the  law  of  the  last  session,  is  to  enforce,  in  the 
disaffected  States,  the  collection  of  the  tax.  Upon  what 
ground,  Mr.  Chairman,  are  we  seeking  to  enforce  this 
tax  in  the  "  seceded  "  States  ?  Upon  the  obvious  ground, 
that  the  authority  of  this  Government  at  this  time  is  as 
valid  over  those  States  as  it  was  before  the  acts  of  seces- 
sion were  passed ;  upon  the  ground,  that  every  act  of 
secession  passed  by  those  States  is  utterly  null  and  void ; 
upon  the  ground,  that  an  act  legally  null  and  void  cannot 
acquire  force,  because  armed  rebellion  is  behind  it,  seek- 
ing to  uphold  it ;  upon  the  ground,  that  the  Constitution 
makes  us,  not  a  mere  confederacy,  but  a  nation ;  upon 
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the  ground,  that  the  provisions  of  that  Constitution  strike 
through  the  State  govemment,  and  reach  directly,  not 
intermediately,  the  subjects  of  the  United  States. 

Gentlemen  say  that  there  is  a  belligerent  power  exer- 
cising authority  against  us.  That  is,  you  say  that  rebel- 
lion is  attempting  revolution.  Very  well.  Who  ever 
heard,  as  a  matter  of  public  law,  that  the  authority  of  a 
govemment  over  its  rebellious  subjects  was  lost  until  that 
revolution  was  successful,  was  a  fact  accomplished? 
That  day,  I  pray  God,  I  may  not  live  to  see. 

My  position,  then,  Mr.  Chairman,  is,  that  we  may 
enforce  the  collection  of  this  tax,  because  to-day,  as  here- 
tofore, the  authority  of  the  National  Govemment  binds 
and  covers  every  inch  of  the  national  domain ;  because 
that  law,  which  we  call  the  Constitution,  is,  to-day,  the 
supreme  law  of  the  land.  If  the  position  taken  by 
the  learned  gentleman  from  Pennsylvania  [Mr.  Stevens] 
be  tme,  that  we  are  every  day  passing  unconstitutional 
acts,  we  are  every  day  violating  our  oaths  to  support  the 
Constitution  of  the  United  States.  I  beg  leave  to  say, 
that,  however  we  may  differ  as  to  the  extent  of  powers 
which  the  Constitution  gives  us  (and  they  are  ample  for 
all  good  ends),  when  we  deliberately  pass  from  fidelity  to 
this  Constitution,  to  enact  laws  in  violation  of  its  sacred 
provisions,  we  are  ourselves  inaugurating  revolution.  It 
is  fire  against  fire,  revolution  against  revolution ;  and  God 
have  mercy  on  the  country !  In  all  events,  at  whatever 
cost  or  peril  of  treasure  or  of  life,  we  must  cling  to  the 
national  unity;  and,  for  this  end,  we  must  cling  to 
the  only  possible  bond  of  unity,  the  Constitution. 
I  have  but  a  word  more  to  say,  Mr.  Chairman.     I  have 
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listened  quietly,  but  with  great  sorrow,  to  the  attacks 
often  made  on  the  Eepublican  side  of  the  House  against 
the  gentlemen  from  the  Border  States.  I  desire  to  say, 
what  I  have  often  said,  and  repeat,  with  the  fullest  sense 
of  my  responsibility,  that  in  fidelity  to  the  Union  and 
the  Constitution,  and  every  earnest  effort  to  uphold  them, 
there  have  been  no  truer,  nobler,  more  devoted  men 
than  these  representatives  from  the  Border  States. 
[Applause.]  And  the  great  heart  of  this  country  to-day 
goes  out  to  meet  them  and  to  bless  them.  It  is  easy  in 
New  England  (where  fortunes  are  rapidly  built  up,  and 
industry  quickened,  and  material  prosperity  advanced,  by 
this  war),  or  in  New  York,  or  in  Pennsylvania,  to  be 
patriotic  and  loyal  and  national.  These  men  have  stood 
the  touch  of  fire  and  the  sword.  They  have  been  tried 
by  suffering.  No  ties  of  natural  affection,  no  love  of 
kindred,  no  fear  of  desolation  or  death,  has  moved  them ; 
not  even  your  unkindness.  I  do  not  believe  that  it  is 
policy  or  wisdom  to  alienate  such  men  from  us:  we 
should  rather  grapple  them  with  hooks  of  steel  to  our 
hearts. 

Say  what  you  will,  Mr.  Chairman,  as  a  practical  ques- 
tion, this  war  must  be  fought  out  in  the  Border  States. 
They  constitute  the  battle-ground  of  this  contest  to-day, 
as  they  have  been  from  the  beginning  of  the  war.  Can 
you  hold  the  Border  States  to  their  allegiance  ?  If  you 
can,  the  final  victory  is  with  us ;  if  you  cannot,  separa- 
tion is  inevitable.  I  hope  and  trust  and  pray,  Mr.  Chair- 
man, that  we  shall  hear  no  more  of  party  discussions  and 
wrangles ;  no  more  reproaches  thrown  from  the  one  side 
of  the  House  to  the  other.     We  have  no  strength  thus 
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to  fritter  away.  God  knows,  we  need  a  united  people  to 
save  the  Union,  trembling,  even  now,  on  the  verge  of 
dissolution ;  and  therefore,  if  we  cannot  agree  upon  all 
questions  of  law,  if  we  cannot  agree  upon  all  questions 
of  policy,  let  us  consent  to  differ  as  we  best  may,  but 
with  the  firm  resolve,  that  every  thing  of  strength,  of 
power,  of  purpose,  of  motive,  of  will,  that  is  in  us,  shall 
combine,  concentrate,  converge,  to  save  the  national 
integrity,  the  national  Ufe. 

It  has  been  said  by  the  gentleman  from  Pennsylvania, 
—  and  I  will  say  a  word  on  this,  and  relieve  your 
patience,  —  that  there  are  those  here  who  oppose  the 
policy  of  the  Administration.  I  suppose  there  is  no  man 
in  this  House  who  has  more  respect  for  the  intellectual 
vigor  and  manliness  of  the  gentleman  from  Pennsylvania 
[Mr.  Stevens]  than  I  have ;  but  I  beg  leave  to  call  his 
attention  to  the  fact,  that  he  has  not  always  been  able 
to  concur  in  the  policy  of  this  Administration.  I  beg 
leave  to  remind  him  of  a  difficulty  which  has  occurred 
to  all  members  of  the  House,  that  it  has  sometimes  been 
very  difficult  for  even  a  very  careful  and  scrutinizing 
observer  to  know  or  find  out  what  the  policy  of  the 
Administration  is;  and  we  are  obliged  to  grope  our 
way  darkly  therefore,  and  determine  for  ourselves  what 
will  be  for  the  peace  and  interest  of  the  country,  and 
follow  that.  If  the  Administration  does  not  clearly 
indicate  its  policy,  we  may  be  excused  for  not  being 
always  found  in  its  path ;  and,  when  indicated,  we  may 
not  follow  it,  if  fidelity  to  the  Constitution  or  the  highest 
interests  of  the  country  forbid. 


145 


ON    THE  BILL    "TO  RAISE  ADDITIONAL  SOLDIERS 
FOR  THE  SERVICE  OF  THE  GOVERNMENT.- 


HOUSE  OF  BEPRESEKTATIVES,  JAN.  81, 1808. 

I  HAVE  no  desire,  Mr.  Speaker,  to  launch  my  bark 
upon  the  sea  of  this  illimitable  debate.  My  object  in 
obtaining  the  floor  last  evening,  was  to  present,  in 
addition  to  a  few  remarks  upon  the  bill  before  the 
House,  some  considerations  concerning  the  relations  of 
New  England,  and  more  especially  what  has  been  called 
the  Puritanism  of  New  England,  to  the  Union.  But  I 
could  not  fail  to  see  that  this  subject  would  be  too  remote 
from  that  immediately  before  the  House.  I  propose, 
therefore,  to  confine  myself  to  a  few,  I  fear  some- 
what desultory,  suggestions  upon  the  measure  before 
us,  and  the  policy  which  it  involves. 

It  seems  to  me,  Mr.  Speaker,  that  the  discussion, 
thus  far,  has  scarcely  touched,  much  less  carefully  con- 
sidered, the  special  subject-matter  before  us.  This  bill 
proposes,  as  I  understand  it,  to  raise  a  new  and  large 
army  from  the  men  of  African  descent  in  this  country. 
The  amendment  offered  by  the  gentleman  from  Penn- 
sylvania [Mr.  Stevens]  to  the  original  bill  (the  measure 
to  be  pressed)  proposes  to  raise  that  army  without  limi- 
tation as  to  numbers ;  without  limitation  as  to  the  States, 
loyal  or  rebel,  from  which  they  are  to  be  taken ;  without 
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limitation  as  to  the  expense,  because  without  limitation 
as  to  number ;  without  limitation  as  to  the  places  where, 
or  purposes  for  which,  the  army  is  to  be  used ;  without 
limitation  as  to  the  discipline  to  which  that  army  is  to 
be  subjected;  each  and  all  of  these  matters  resting 
solely  in  the  discretion  of  the  President  of  the  United 
States.  I  believe  that  I  shall  have  the  concurrence  of 
every  member  of  this  House,  and  of  the  gentleman 
from  Pennsylvania  [Mr.  Stevens]  among  the  rest,  when 
I  say,  that  this  bill,  in  its  new  form,  proposes  to  vest 
in  the  Pjesident  of  the  United  States  a  larger  power 
and  wider  discretion  than  were  ever  reposed  by  Con- 
gress in  the  hands  of  one  man,  unless  under  our  pre- 
vious legislation  on  the  same  subject.  I  am  not  here, 
Mr.  Speaker,  to  raise  the  question,  whether  we  may  not 
wisely  repose  a  large  discretion  in  the  Executive  at 
a  time  like  this.  It  is  among  the  necessities  of  our 
condition,  that  a  large  discretion  should  be  reposed  in 
the  Executive  ;  but  it  is  the  duty  of  Congress  to  see  that 
no  such  extent  of  power  is  vested  in  the  President,  or 
any  one  else,  that  that  power  may  be  readily  used,  as 
all  power  is  liable  to  be  used,  to  defeat  the  ends  for 
which  it  is  given,  to  subvert  instead  of  upholding  the 
laws.  And  this  question  is  not  one  of  the  individual 
character  of  the  officer,  but  of  principle  and  policy.  In 
what  condition  of  our  affairs  do  we  propose  to  raise  this 
new  army  1 

If  I  understood  rightly  the  chairman  of  the  Com- 
mittee on  Military  Affairs,  my  friend  from  New  York 
[Mr.  Olin],  we  have  now  in  the  field,  or  rather  we  have 
upon  the  pay-rolls   of  the   Government,  a  million  of 
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white  men  of  the  Anglo-Saxon,  Celtic,  or  German  races. 
This,  no  man  can  doubt,  is  a  sufficient  army  for  the  pur- 
pose of  suppressing  this  Rebellion,  if  this  Rebellion  can 
be  subdued  by  physical  power  alone.  I  do  not  say  how 
many  of  those  men  are  engaged  to-day  in  active  service, 
in  face  of  the  enemy.  There  are,  we  are  told,  very 
large  desertions  from  the  army.  There  are  vast  num- 
bers now  on  your  pay-rolls,  capable  of  service,  who  are 
doing  no  service.  But  that  must  be,  to  a  considerable  ex- 
tent the  fault  of  the  administration  of  the  army.  It  is  the 
plain,  obvious  duty  of  the  Government  to  see  that  these 
men,  who  are  on  your  pay-rolls  and  capable  of  service, 
are  rendering  that  service.  With  a  million  efficient 
men  in  the  army  and  at  work,  and  with  our  lare^e  and 
gaUant  navy,  A  i,  pracacable  U>  con,uer  rebemon  by 
arms,  you  have  force  adequate  for  the  purpose ;  as 
large  a  force  as  we  can  hope  to  maintain  and  replenish 
without  bankruptcy. 

We  must  look,  Mr.  Speaker,  to  the  financial  aspect 
of  this  question,  the  question  of  ways  and  means.  I  do 
not  think  the  financial  condition  of  this  country  has 
been  truly  presented ;  or  rather,  I  should  say,  fully  pre- 
sented: for  no  gentleman,  of  course,  coiQd  desire  to 
present  it  otherwise  than  truly.  If  I  understand  the 
facts  spread  by  the  gentlemen  of  the  Committee  of 
Ways  and  Means  before  the  country,  in  the  speeches 
made  on  this  floor,  our  national  debt  at  the  end  of  the 
next  fiscal  year  will  be  at  the  least  two  thousand  million 
dollars.  By  that  debt  is  meant  the  liquidated  debt  of 
the  country.  I  would  call  the  attention  of  the  House 
to  the  fact,  that  the  unliquidated  debt  of  this   coun- 
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try,  the  debt  for  damages  for  the  taking  of  property 
and  the  destruction  of  property  by  the  military  power 
in  the  prosecution  of  the  war,  upon  any  equitable  or 
reasonable  rule  which  this  Congress  or  any  other  Con- 
gress may  adopt  in  its  adjustment,  may  reach  as  high  as 
five  hundred  millions  more.  This  may  be  possibly  too 
large  an  estimate ;  but  gentlemen  will  see  at  once,  that 
how  large  it  may  be,  and  whether  it  reaches  this  limit, 
must  depend  on  the  rule  which  Congress  shall  apply  to 
the  adjustment  of  those  claims ;  how  widely  the  door 
ia  thrown  open.  If  we  admit  not  only  all  legal  claims, 
but  all  claims  that  are  equitable,  in  the  ordinary  sense 
of  that  word,  and  if  the  estimate  also  include  pensions, 
I  think  I  do  not  state  the  case  too  strongly  when  I  say 
it  would  reach  five  hundred  millions.. 

Do  not  fail  to  observe  one  other  fact  of  our  financial 
condition  ;  and  that  is,  that  when  you  get  the  national 
debt  of  this  country,  liquidated  and  unliquidated,  you  do 
not  reach  the  whole  marrow  of  the  thing.  Your  state, 
county,  city,  town,  and  parish  debts  all  over  this  country, 
taken  together,  will  make  an  aggregate  approaching  at 
least  to  half  of  the  liquidated  national  debt  at  the  end 
of  the  present  fiscal  year ;  and  when  you  combine  these 
debts,  the  liquidated  debt,  the  unliquidated  debt,  the 
liability  for  pensions,  the  State,  county,  city,  and  town* 
debts,  and  consider  also  how  much  higher  interest  we 
are  paying  than  that  paid  by  any  other  people,  the  fact 
will  stare  you  in  the  face,  that  this  nation,  at  the  end  of 
the  next  fiscal  year,  will  be  more  heavily  laden  with 
debt  than  any  nation  in  Europe. 

Now,  I  make  no  complaint  of  this,  Mr.  Speaker.    I 
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would  not  withhold  nor  give  grudgingly  even  my  last 
dollar  to  the  prosecution  of  this  righteous  war ;  right- 
eous, if  prosecuted  for  the  ends  for  which  it  was 
hegun, — the  noblest  war  this  country  could  wage ;  com- 
pared with  which,  the  Revolution  itself  was  not  only 
on  a  small  scale,  but  for  ends  less  grand  and  moment* 
ous.  I  differ  from  some  of  my  friends  here  as  to  the 
nature  and  object  of  this  war.  It  is  a  pleasant  thing  to 
say  this  is  a  war  for  liberty.  It  sounds  well ;  it  soothes 
the  ear ;  it  stirs  the  blood :  but  it  is  not  true.  That  is 
not  the  fundamental  idea  of  this  war.  Liberty  we  have 
had,  sometimes  to  license.  The  fundamental  idea,  the 
idea  of  highest  moral  dignity,  in  the  prosecution  of  this 
war,  is  the  upholding  of  civil  order  and  law  and  the 
Constitution,  which  is  the  nation's  supreme  law,  its 
bond  of  unity,  and  its  breath  of  life  ;  the  noblest  pro- 
duct of  human  thought ;  the  framework  of  an  empire 
capable  of  almost  infinite  expansion,  in  which  central 
power  was  reconciled  with  local  independence,  the 
gentlest  restraint  with  the  highest  security,  the  broadest 
equality  with  the  firmest  order,  the  amplest*  protection 
with  the  slightest  burden.  The  thought  of  to-day  is 
not  liberty,  as  commonly  understood,  the  absence  of 
restraint ;  but  the  law  in  which  true  liberty  is  enthroned 
and  made  possible. 

I  repeat,  Mr.  Speaker,  I  do  not  groan  under  the 
burdens  the  country  has  been  and  will  be  called  to  bear 
in  the  just  prosecution  of  the  war.  It  may  be  (though 
that  question  is  now  one  of  history  only),  it  may  be, 
that,  by  early  mutual  restraint  and  by  moderate  counsels, 
the  war  might  have  been  averted.      But  it  was   not 
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begun  by  this  Government.  After  the  first  shot  at 
Sumter,  it  was  an  inevitable  necessity,  a  war  of  self- 
defence.  I  am  yet  in  favor  of  vigorously  prosecuting 
the  war  until  the  ends  for  which  it  was  instituted  are 
attained,  or  their  attainment  clearly  seen  to  be  impos- 
sible. I  am  for  prosecuting  it  by  the  use  of  all  just 
means  and  instruments,  all  means  and  instruments 
which  have  the  sanction  of  public  law  as  it  has  been 
tempered  by  civilization  and  Christianity. 

But  to  the  money  aspect  of  the  question:  the  bill, 
without  disturbing  the  present  army  at  all,  without 
diminution  of  its  numbers,  authorizes  the  President  of 
the  United  States  to  enlist  one  hundred  thousand,  or  two 
hundred  thousand,  or  three  hundred  thousand  men  of 
African  descent ;  and  every  new  man  you  put  into  your 
army,  according  to  the  estimates  of  intelligent  gentle- 
men on  the  floor  of  this  House,  costs  you  from  seven 
hundred  to  a  thousand  dollars;  and  if  you  raise  one 
hundred  and  fifty  thousand  men,  as  was  proposed  by 
the  gentleman  from  Pennsylvania  originally,  you  in- 
crease your  expenses  one  hundred  to  one  hundred  and 
fifty  millions  a  year. 

Mr.  Stevens.  The  gentleman  will  allow  me  a  word. 
I  understand  him  to  say,  that  this  bill  proposes  to  raise 
an  additional  army,  without  any  diminution  in  the  num- 
ber of  the  present  army.  Now,  the  preamble  to  the 
bill  which  I  introduced  stated  expressly,  that  it  was 
upon  the  ground,  that,  within  a  few  months,  the  terms 
of  enlistment  of  several  hundred  thousand  of  the  troops 
now  in  the  field  would  expire ;  and  this  proposes  to 
supply  their  places. 
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Mr.  Thomas.  That  was  in  the  preamble  of  the 
original  bill  introdnced  by  the  gentleman  from  Pennsyl- 
vania ;  but  the  bill  reported  as  from  the  War  Depart- 
ment, and  now  before  the  House,  has  no  such  provision. 
The  authority  vested  in  the  President,  according  to  his 
construction  of  our  statutes,  is  to  raise  an  army  of  a  mil- 
lion men.  I  do  not  complain  of  that  construction. 
There  is  no  provision  in  this  bill  for  the  diminution  of 
that  number ;  and  that  number  is  not  to  be  diminished, 
at  any  rate,  until  June  next.  I  may  add,  a  bill  has  been 
introduced  in  the  other  end  of  the  Capitol  for  the 
recruiting  of  this  army,  and  supplying  its  losses. 

Mr.  Speaker,  let  me  now  turn  to  another  feature  of 
this  bill,  the  term  of  enlistment  It  provides  for  the 
enlistment  of  men  for  a  period  of  five  years.  Why  five 
years  ?  I  think  there  is  more  significance  in  that  word 
"  five  "  in  this  bill  than  in  all  other  words  written  in  it. 
Its  possible  objects  are  not  written.  Do  you  mean  to 
say  to  the  country,  that  it  is  your  expectation,  your  rea- 
sonable expectation,  and  the  basis  on  which  you  propose 
to  make  enlistments  for  your  army,  that  this  war  is  to 
continue  for  a  period  of  five  years  longer  ?  Do  you 
mean  to  say  to  the  country,  that  on  the  vast  scale  on 
which  the  war  is  now  prosecuted,  and  at  the  expense  of 
treasure  and  of  life  at  which  it  is  prosecuted,  you  expect 
to  carry  it  on  for  five  years  more  ?  If  such  be  your 
expectation,  it  is  just  and  manly  to  say  so.  •  If  such  be 
not  your  expectation,  pray  add  nothing  to  the  anxiety 
and  alarm  of  the  people. 

Mr.  Speaker,  if  the  object  of  this  war  is  restoration, 
that  involves  a  state  of  things,  present  or  future,  which 
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will  soon  be  developed  and  felt  A  war  for  restoration 
proceeds  upon  the  ground,  that  you  will  find  in  the 
rebel  States,  as  your  army  advances  and  protection  is 
made  possible,  men  who  are  ready  to  rally  again  under 
the  blessed  flag  of  the  Union,  and  to  return  to  their 
aUegiance  to  the  National  Government  If  that  feeling 
exists,  and  is  developed,  certainly  it  will  be  developed 
before  the  lapse  of  five  years ;  never,  indeed,  by  this 
instrumentality ;  never !  But  if  the  object  of  this  war 
is  not  restoration;  if  the  purpose  and  object  of  this 
war  are,  as  is  sometimes  declared  in  the  heated  and 
brilliant  rhetoric  of  gentlemen  on  your  left,  subjuga- 
tion, extermination,  the  re-colonization  of  the  whole 
rebel  territory,  then  your  term  of  enlistment  is  alto* 
gether  too  short,  altogether  too  short. 

If,  Mr.  Speaker,  the  object  be  extermination,  there 
is  not  one  of  these  pages,  snatched  prematurely  from 
his  mother's  arms  or  cradle,  who  will  live  to  see  the 
end.  You  have  been  waging  the  war  two  years,  and 
yet  the  number  of  inhabitants  in  the  rebel  States  to-day 
is  larger  than  it  was  when  the  war  was  begun.  You 
cannot,  probably,  if  you  would,  and  you  would  not  if 
you  could,  carry  on  a  war  with  a  fierceness  and  severity 
that  would  destroy  life  as  rapidly  as  it  germinates. 
Men,  in  war  even,  will  marry,  and  women  be  given  in 
marriage;  children  will  be  bom  to  them,  and  their 
mothers  will  hold  them  to  their  flowing  breasts  as  the 
storm  sweeps  by.  The  angel  of  life  will  triumph  over 
the  angel  of  death.  Such  is  the  blessed  economy  of 
God.  The  extermination  of  eight  millions  of  people, 
with  the  use  of  all  our  power  and  all  our  resources,  is 
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a  moral  and  physical  impossibility.  Of  this  war,  if  it 
is  carried  on  for  extermination,  neither  you  nor  I,  Mr. 
Speaker,  may  hope  to  see  its  close  but  in  one  way,  to 
us  the  way  of  deepest  humiliation,  —  the  intervention 
of  other  nations  to  stay  its  ravages.  Who  talks  of  a 
war  of  extermination  is  simply  mad. 

I  proceed,  Mr.  Speaker,  to  a  consideration  of  the 
material  of  which  you  propose  to  make  up  this  army. 
If  I  understand  myself,  I  entertain  very  little  prejudice 
and  no  unkindness  toward  the  colored  race.  I  may 
believe,  I  do  believe,  as  a  matter  of  fact,  that,  in  the 
sterner  stuff,  they  are  an  inferior  race;  in  some  of 
the  gentler  qualities,  our  superiors ;  and,  in  my  judg- 
ment, the  moral  condemnation  of  slavery  is  the  sterner 
for  that  fact.  I  have  more  respect,  or  rather  less  aver- 
sion, hate,  for  Roman  or  Grecian  slavery,  which  subdued 
equals  to  its  service,  not  inferiors ;  not  men  to  whom 
Nature  had  not  given  equal  power  of  self-reliance  and 
self-protection.  But  I  also  believe,  that  as  society  now 
exists,  where  these  races  are  brought  together  in  num- 
bers approaching  equality,  the  relations  that  will  exist 
between  them,  will  be,  perhaps  must  be,  to  some  extent, 
relation  of  dependence  and  pupilage  on  the  one  part, 
and  government  and  protection  on  the  other ;  but  not 
involving  necessarily  any  feature  of  chattel  slavery. 

Now,  I  do  not  enter  into  the  philosophy  of  races. 
As  a  practical  man,  I  take  and  deal  with  things  as  they 
are.  Looking  at  the  existing  relations  in  different  parts 
of  the  country  between  the  two  races,  I  believe,  after 
much  reflection  and  careful  consideration,  that  as  mat- 
ter of  wisdom,  for  the  good  of  both,  and  especially  for 
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the  permanent  good  of  the  colored  race,  we  should  not 
involve  that  race  in  this  war  if  we  can  fairly  avoid  it 
To  some  extent,  and  for  valuable  services,  they  have 
been  and  will  be  used ;  but,  in  the  policy  of  creating 
from  them  distinct  and  large  armies,  we  shall  lose  more 
than  we  gain.  They  will  fight  by  the  side  of  their 
masters  better  than  they  will  against  them.  This  may 
seem  strange  at  first  blush ;  but,  the  more  you  study  the 
African  character,  the  firmer  will  be  your  conviction  of 
its  soundness.  The  light  which  our  history  gives  us  is 
mainly  of  slaves  fighting  with  their  masters ;  and  the 
fact  will  be  foimd  to  be,  though  not,  of  course,  without 
its  exceptions,  that  slaves  are  attached  and  devoted  to 
their  masters  and  their  families,  and  will  stand  by 
them,  and  fight  with  and  for  them. 

I  do  not  question  that  there  are  men  of  color  in  this 
country  capable  of  bearing  arms  and  making  good 
soldiers.  There  are  men  of  talent  and  culture  among 
them.  I  have  heard  a  man  of  color  in  this  country 
address  a  polished  assembly  with  a  beauty  of  style,  and 
force  of  argument,  which  any  gentleman  on  the  floor  of 
this  House  might  be  content  to  equal ;  which  I  should 
be  glad  to  imitate.  But,*  Mr.  Speaker,  great  questions 
of  public  policy  are  not  determined  rightly  on  excep- 
tional cases :  they  confirm  rather  than  impair  the  rule. 
And  no  valuable  judgment  can  be  formed  as  to  the  use- 
fulness of  a  negro  army  of  a  hundred  thousand  men  from 
the  fact  that  a  hundred  men  here,  or  fifty  men  there, 
had  been  used  in  the  military  service,  and  had  been 
used  successfully.  The  practical  question  is,  taking 
one,  two,  or  three  hundred  thousand  of  escaped  slaves 
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from  the  rebel  and  border  States,  what  sort  of  material 
you  have  for  an  army,  compared  with  the  present 
material  1 

My  fri6nd  from  New  York  [Mr.  Koscoe  Conkling]  has 
caused  to  be  read  some  remarks  of  Alexander  Hamilton 
on  this  subject.  There  is  no  statesman  in  our  Mstory 
for  whom  I  have  a  profounder  respect ;  but  I  have  no 
confidence  in  the  views  expressed  as  to  the  proper  mate- 
rial of  an  army,  as  applied  to  the  times  in  which  we  live, 
or  the  purposes  for  which  the  war  is  waged.  The  argu- 
ment proceeds  on  the  ground,  that  the  soldier  is,  to  all 
practical  intents  and  purposes,  a  machine.  Mr.  Speaker, 
the  soldier  of  to-day  is  a  thinking,  or,  if  you  wUl,  "  a 
calculating  machine."  Your  army  in  the  field,  as  the 
history  of  this  war  will  signally  illustrate,  is  valuable 
for  your  service  just  in  the  degree  that  it  is  intelligent ; 
just  in  the  degree  that  your  soldiers  are  capable  of 
understanding  and  appreciating  the  duty  which  they 
have  to  perform,  and  the  fealty  which  they  owe  to  the 
Government ;  just  in  the  degree  that  the  man  within 
inspires  and  animates  and  nerves  and  presses  onward 
the  outer  man ;  just  in  the  degree  that  he  feels  that  this 
glorious  country  and  beneficent  Government  are  his 
country  and  his  Government,  the  life-estate  in  him, 
the  fee  in  his  children.  Suppose,  for  example  (I  hope 
my  friend  from  Maine,  listening  to  me,  will  take  no 
offence),  you  get  a  regiment  of  backwoodsmen  of  Maine, 
men  inured  to  life  in  boreal  airs,  whose  stalwart  arms 
humble  forests:  you  have  an  excellent  regiment,  be- 
cause the  backwoodsmen  of  Maine  are  thinking,  intelli- 
gent men,  owning  the  country,  and  loving  it    Take  an 
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equal  number  of  young  men  from  one  of  our  cities,  of 
culture  and  spirit  and  pride,  and  you  would  have  at 
least  as  good  soldiers.  Nay,  more :  if  you  were  to  take 
these  two  bodies  of  men,  and  cross  with  them  the  Kocky 
Mountains,  you  would  find  that  the  young  men  from 
the  city,  of  intelligence  and  spirit,  would  bear  aU  the 
fatigues,  privations,  and  hardships,  as  well  as  the  stout- 
est woodmen ;  ^'  better,*'  said  to  me  one  who  had  tried 
the  experiment,  —  Capt.  Williams,  of  the  Second  Mas- 
sachusetts Regiment,  one  of  the  many  noble  offerings 
Massachusetts  has  freely  laid  on  the  altar  of  country. 

Mr.  Hamilton  cites  the  authority  of  Frederick  of 
Prussia,  a  great  soldier  and  loose  talker :  yet  we  may 
concede,  that,  for  many  uses  to  which  armies  have  been 
put,  it  were  well  to  have  them  as  near  to  machines  as 
possible;  the  nearer  the  better.  Stupidity  might,  to 
some  extent,  be  compensated  by  unthinking  obedience 
to  the  will  of  the  commander.  Such  an  army  this 
country  does  not  seek;  and  will  not  have.  Create  an 
army  of  three  hundred  thousand  men,  so  stupid  as  to 
understand  nothing  of  the  purpose  for  which  the  war  is 
prosecuted ;  obedient,  but  obedient  only  to  the  will  of 
a  commander ;  mere  ^^  machines  **  in  his  hands ;  and 
they  may  be  the  readiest  instruments  to  destroy  what  all 
good  men  are  struggling  to  preserve. 

For  one,  Mr.  Speaker,  I  do  not  object  to  the  enlist- 
^  ment  of  intelligent  free  men  of  color,  though  I  doubt 
whether  they  seek  it.  I  am  a  citizen  of  a  State  which 
recognizes  the  substantial  equality  of  all  men  before 
the  law.  I  love  and  honor  her  for  her  fidelity  to  the 
cause  of  freedom,  though  I  may  sometimes  fear  "  she 
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loves  not  wisely,  but  too  well."  I  thank  God,  there  is 
not  a  man  treading  the  soil  of  Massachusetts  who  is  not 
in  all  substantial  legal  rights  my  peer.  The  colored 
man  of  Massachusetts  is  as  much  a  citizen  of  Massa- 
chusetts as  I  am.  The  question  has  been  settled  from 
our  first  Constitution.  Nothing  is  clearer  as  matter  of 
principle  or  of  history ;  nor  has  there  ever  been  any 
decision  of  the  courts  of  the  United  States  that  impairs 
his  right. 

But,  while  I  rejoice  in  the  policy  of  Massachusetts 
toward  the  colored  race,  I  do  not  assume  to  direct  or 
control  or  curse  the  policy  of  other  co-equal  States.  I 
am  not  unmindful  of  the  fortunate  condition,  as  to  the 
colored  race,  in  which  the  Revolution  found  us.  I  am 
not  blind  to  the  fact,  that  their  numbers  were  so  small 
as  not  to  constitute  practically  a  disturbing  element.  I 
am  grateful  for  these  things :  but  I  am  not  sure,  that  if 
a  half  or  a  third  of  our  population  had  been  of  African 
descent,  and  our  soil  and  its  products  and  their  labor 
congenial,  we  should  have  been  so  much  wiser  and 
better  than  our  neighbors ;  nor  am  I  certain,  that  if  we 
bordered  on  the  slave  States,  and  were  exposed  to  the 
incoming  of  large  numbers  of  black  men,  we  should  be 
so  tolerant  in  our  policy,  though  we  should  try  to 
be  just 

I  do  not  form  my  judgment  from  the  relations  that 
exist  between  the  white  and  colored  races  in  Massachu- 
setts, of  those  that  must  and  should  exist  in  States  where 
the  colored  men  constitute  a  large  component  part 
of  the  population ;  nor  do  I  form  a  judgment,  from  my 
knowledge  of  some  respectable  and  intelligent  colored 
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people  at  home,  what  sort  of  an  army  could  be  made 
up  of  the  slave  population  of  the  South.  Congress 
must  recognize  and  act  upon  facts  as  they  are,  and  not 
as  they  would  have  them  to  be.  It  must  make  large 
allowance  for  the  feelings  and  prejudices  even  of  the 
present  army;  yes,  for  the  blind,  unreasoning  preju- 
dices and  hostilities  of  color  and  of  race.  Other  gene* 
rations  may  be  wiser,  better,  more  tolerant,  than  our 
own ;  but  we  have  to  deal  with  our  own. 

The  friends  of  this  measure  are  very  confident, 
they  are  rather  used  to  being  confident,  that  these 
black  men,  slaves  or  freed,  will  make  good  soldiers.  I 
cannot  aver  with  certainty,  they  will  not ;  but  I  can  say, 
we  have  no  satisfactory  evidence  that  they  will.  I  can 
say,  that  they  lack  the  intelligence,  the  energy,  and  the 
self-reliance  which  characterize  so  largely  our  present 
army,  and  which  all  men  have  conceded  to  be  the 
strength  and  effective  power  of  that  army. 

But  suppose  that  the  experiment  you  are  to  try  is 
not  successful.  Suppose  you  raise  an  army  of  two  or 
three  hundred  thousand  men  of  African  descent,  and 
you  find  that  the  capacity  is  not  in  them  which  free 
institutions  have  given  to  your  white  soldiers,  the  spirit 
and  habit  of  self-reliance  and  self-possession;  and  I 
may  remark  in  passing,  Mr.  Speaker  (I  suppose  there 
is  no  man  in  this  House  who  has  not  lived  long  enough 
to  have  learned  it),  that  the  great  difference  between 
men  in  this  world  is  the  degree  in  which  they  possess 
themselves,  —  their  own  powers  and  resources.  Sup- 
pose, I  repeat,  that  your  experiment  should  fail,  and  you 
have  this  army  of  two  or  three  hundred  thousand  black 
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men  on  yonr  hands :  what  will  you  do  with  them  1  If 
you  have  an  army  composed  of  the  white  citizens  of 
the  country,  and  the  period  of  their  service  expires, 
they  will  return  to  the  ordinary  relations  and  avocations 
of  life  and  business ;  they  will  resume  their  former 
position  in  society.  They  are  soldiers  to-day :  they  are 
citizens  to-morrow.  But  an  army  of  two  or  three  hun- 
dred thousand  black  men,  freed  slaves,  to  be  disbanded, 
where  shall  they  gol  To  what  place  and  condition 
are  they  to  be  returned]  Of  course,  not  to  slavery. 
No  man  who  has  ever  served  under  our  flag,  whether 
for  a  day  or  for  an  hour,  can  be  made  again  a  slave. 
Where,  then,  shall  they  go  1  You  may  be  willing  to 
colonize  them;  but  they  may  prefer  not  to  be  colonized. 
I  wish  some  practical  man,  who  is  disposed  to  discuss 
these  questions  upon  practical  grounds,  would  tell  me 
what  disposition  you  would  make  of  these  men,  if  the 
experiment  fails,  as  fail  I  believe  it  will ;  or  when  their 
term  of  service  has  expired. 

Mr.  Speaker,  I  have  listened  attentively  to  this  debate. 
I  think  I  may  claim  the  merit,  if  I  have  no  other,  of 
being  a  very  patient  listener ;  and  it  sometimes  requires 
a  patience  which  Job  himself  would  envy.  But  every 
thing  affecting,  ever  so  remotely,  the  destiny  of  the  coun- 
try, is  of  painful  interest  now.  I  have,  with  pleasure 
for  the  most  part,  listened  to  this  discussion.  It  has 
concerned  great  principles  of  policy  and  of  conduct  in 
the  administration  of  our  affairs.  But  I  deeply  regret 
to  have  seen  the  spirit  of  party  so  often  invoked  in  this 
debate.  It  has  no  place  in  the  presence  of  these  great 
perils  and  great  duties.     The  utmost  freedom  of  discus- 
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sion  and  of  counsel,  here  and  elsewhere,  must  be  main- 
tained. Principles  are  vital;  party  organizations  or 
triumphs,  individual  hopes  and  aspirations,  nothing. 
That  party  will  wear  the  crown  which  shall  do  most  to 
save  the  life  of  this  nation,  its  unity,  its  liberty  in  law. 
No  party  can  hope  to  triumph  which  is  not  faithful  to 
these  great  aims ;  unless  the  triumph  of  its  policy  and 
the  ruin  of  the  country  shall  be  cotemporaneous. 

I  heard  with  great  sorrow  the  thoughtful  and  elo- 
quent speech  of  the  gentleman  from  Kansas ;  but  I 
heard  it  with  no  surprise.  It  was  but  carrying  out  the 
principles  laid  down  in  his  speech  a  year  ago  to  their 
plainest  and  most  logical  conclusion.  The  principles 
were  received  with  cordial  sympathy  and  warmest  wel- 
come by  men  who  shrink  from  the  conclusion  as  from 
the  abyss  of  despair.  He  and  they  rejected  with  scorn 
the  old  Union,  any  Union,  with  slave  States.  The  only 
alternatives  were  revolution  and  permanent  conquest  of 
the  entire  South,  or  separation.  The  first  is  felt  to  be 
impossible ;  and  the  gentleman  from  Kansas  logically, 
and  I  have  no  doubt  honestly,  accepts  the  alternative. 
But  the  gentleman  cannot  fail  to  see  that  the  question 
before  the  country  to-day  is,  not  separation  or  no,  bul; 
disintegration  or  no ;  that,  the  moment  you  sever  the 
bond  as  to  one  State,  you  sever  it  as  to  the  whole.  No 
man  can  say,  if  separation  begins,  where  it  will  end,  or 
where  the  division-line  will  ultimately  fall.  Our  only 
safety  has  been  and  is  in  clinging  to  the  Union  as  it 
was  in  fact,  and  still  is  de  jure ;  the  old  Union,  the 
blessed  Union  of  our  fathers. 

It  has  been  clear  to  me  as  the  sun  in  heaven  and  at 
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mid-day,  that  this  was  our  only  possible  way  of  salva- 
tion. This  old  Constitution,  spurned  now  by  foot  even 
of  sciolist  and  charlatan,  this  stone  the  builders  of 
*^ baseless  fabrics"  have  rejected,  must  again  become 
the  head  of  the  comer.  I  beseech  and  adjure  statesmen 
at  either  end  of  the  Capitol,  at  either  end  of  the  Ave- 
nue, to  continue  no  policy,  to  enter  upon  none,  which 
shall  preclude  the  restoration  of  the  Union,  with  the 
rights  and  powers  of  the  States  unimpaired;  the  only 
Union  now  within  the  reach,  even  of  hope. 

I  regret  deeply  some  of  the  measures  of  the  Ad- 
ministration. I  have  earnestly,  and  with  a  depth  of 
conviction  which  could  find  no  adequate  utterance, 
protested  against  them.  The  confiscation  bill,  the  pro- 
clamations of  Sept  22d  and  24th  and  Jan.  1st,  power- 
less for  good,  have  been,  and  will  be,  I  fear,  fruitful 
only  of  evil. 

The  proclamation  of  Sept.  24th  is  in  conflict  with 
the  august  and  sacred  muniments  of  personal  secu- 
rity, to  which,  for  six  centuries,  the  Anglo-Saxon 
mind  and  heart  have  clung  as  the  gospel  of  civil  free- 
dom. Every  arrest  made  under  it  in  the  loyal  and 
peaceful  States  serves  only  to  strengthen  the  enemies  of 
the  Government,  and  to  wound  and  grieve  its  friends. 
If  they  tried  to  say  "Amen"  to  it,  the  amen  would  stick 
in  their  throats.  Pray,  let  it  sleep  "the  sleep  that 
knows  no  waking." 

The  proclamation  of  Jan.  1st  will  do  less  good  or 
harm  than  its  friends  hoped  or  opponents  feared.  It  is 
not  thus  that  great  wars  are  prosecuted  or  great  ends 
accomplished.     However  kind  may  have  been  the  mo- 
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tives  of  those  who  begat  and  conceived  it,  it  was  still- 
born; and  no  political  galvanism  can  give  to  it  the 
semblance  of  life.  Bnt  though  the  Administration 
may  adopt  measures  my  judgment  condemns,  having 
attempted  to  stay  them,  and  protested  against  them,  I 
stand  in  the  path  of  duty.  This  is  my  country  to  serve, 
my  Government  to  obey,  my  Constitution  to  rescue  and 
save,  my  Union, 

**  Where  I  have  garnered  up  my  heart ; 
Where  I  must  lire,  or  bear  no  life." 

Amid  all  the  darkness,  the  thick  darkness,  around  us,  I 
cling  to  the  single,  simple,  sublime  issue,  the  Constitu- 
tion, and  the  Union  of  which  it  is  the  bond ;  the  old 
Union.  God  bless  the  old  Union,  and  the  wrath  of  the 
Lamb  of  God  shrivel  to  their  very  sockets  the  arms 
lifted  to  destroy  it;  —  not  in  vengeance,  but  in  mercy 
to  them  and  to  all  mankind! 

This  country  of  ours,  this  nation  of  ours,  is  the  grand- 
est, sublimcst  trust  that  was  ever  committed  into  human 
hands.  Pray  the  Father  of  lights,  we  be  faithful.  My 
way  of  duty,  in  one  regard,  has  been  plain:  having 
sworn  to  support  the  Constitution  of  the  United  States, 
I  have  striven  to  keep  the  oath.  The  way  of  obvious 
duty  was,  in  my  judgment,  the  way,  the  only  way,  of 
wisdom  and  safety  for  the  country. 

It  was  the  prayer  of  New  England's  greatest  states- 
man, that,  when  his  eyes  were  turned  for  the  last  time 
to  behold  the  sun  of  heaven,  he  might  not  see  him  shin- 
ing on  the  broken  and  dishonored  fragments  ^f  a  once 
glorious  Union.  Have  we  ever  repeated  to  ourselves 
these  words,  *^  once  glorious,"  ^^  once  glorious  Union"? 
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Then  with  tears  let  us  wash  out,  or  with  &e  bum  out, 
the  word,  and  write  ''^for  ever  glorious,"  born  out  of 
tribulation  into  a  nobler  life.  When  our  eyes  shall 
turn  to  behold  for  the  last  time  the  sun  in  heaven,  may 
we  see  his  rays  kindling  every  star  and  every  stripe  of 
that  banner,  which,  like  the  robe  of  our  divine  Master, 
was  woven  without  seam ! 

If  we  save  this  Union,  generation  after  generation 
will  rise  up  to  bless  us.  If  we  lose  it  through  divisions, 
through  party  strifes,  through  supineness,  in  seeking 
other  ends,  our  memories  will  rot  evermore. 
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HOUSE  OF  BEPBESEMTATIVES,  FEB.  16,  186S. 

Mr.  Speaker,  —  Whatever  other  differences  of  opuiion 
there  may  be  between  members  of  this  House,  we  aU 
recognize  the  great  importance  of  the  principles  and 
policy  involved  in  the  resolutions  before  us.  There  are 
certain  facts  that  are  not  contested.  It  is  not  contested 
in  the  report  of  the  Committee,  or  in  the  arguments  of 
the  members  of  the  Committee  of  Elections  who  did  not 
sign  the  report,  that  the  persons  who  are  elected  to  this 
House  are  loyal  men.  It  is  not  contested,  that  they 
were  elected  by  loyal  citizens  of  Louisiana.  It  is  not 
contested,  that  they  were  elected  without  military  dicta- 
tion or  control.  There  is  nothing  developed  in  the  report 
or  in  the  arguments  presented  to  the  House  to  show  that 
there  was  any  mUil^  dictation  or  conlxol  or  influence  in 
the  election. 

What  are  the  relations  which  these  electors,  and  the 
persons  who  claim  these  seats,  hold,  at  this  moment,  to 
the  Government  of  the  United  States?  They  are  citi- 
zens of  the  United  States,  subject  to  all  the  duties  imposed 
by  the  Constitution  and  laws  of  the  United  States.  They 
are  subject  to  taxation.  Since  the  ordinance  of  secession 
was  passed,  they  have  been  taxed,  in  conformity  to  the 
provision  of  the  Constitution  (art.  1,  sect.  2)  which  appor- 
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tions  direct  taxation.  They  are  subject  to  your  revenue- 
laws.  Your  collector  is  there  to-day  collecting  duties 
imposed  by  the  Government.  They  are  subject  to  your 
excise-duties.  Your  law  passed  at  the  last  session  applies 
to  and  includes  them.  They  are  subject  to  military  ser- 
vice. Some  four  thousand  of  loyal  residents  of  New 
Orleans  are  already  engaged  in  the  military  service  of 
the  Government. 

Now,  Mr.  Speaker,  before  the  act  of  secession,  these 
men  had  all  the  political  rights  that  are  correlative  to 
these  political  duties.  They  had  the  right  of  representa- 
tion, which,  from  the  earUest  history  of  this  Government, 
has  been  indissolubly  connected  with  the  right  of  taxa- 
tion. Subject,  in  war  or  peace,  to  all  the  duties  and 
burdens  of  the  Gt)vemment,  they  are  entitied  to  the 
corresponding  rights  and  privileges  that  Government  had 
conferred  upon  them,  unless  in  some  legal  way  deprived 
of  them.    These  propositions  are  too  plain  for  argument. 

I  proceed,  then,  Mr.  Speaker,  to  consider  whether 
these  rights  have  been  in  any  way  modified  or  impaired 
by  the  act  of  secession.  Were  they  impaired  by  the 
ordinance  passed  by  the  convention  of  Louisiana  1  It  is 
conceded  on  all  hands,  that  that  act  was  null  and  void, 
and  that  it  did  not  change  the  relations  which  the  State 
of  Louisiana  sustained  to  this  Union.  Is  that  act  of 
secession,  in  itself  null  and  void,  rendered  operative  and 
effective  by  the  use  of  physical  power  or  armed  force  ] 
Or,  to  state  the  proposition  in  another  form,  is  the 
ordinance  of  secession  rendered  effective  because  armed 
treason  is  behind  it  ?  Very  clearly,  no.  An  act,  void  in 
itself  under  the  supreme  law  of  the  land,  cannot  be 
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made  to  affect  or  impair  the  legal  rights  of  any,  the 
humblest  citizen,  because  armed  treason  seeks  to  en- 
force it. 

Mr.  Speaker,  this  doctrine  is,  I  know,  contested ;  but 
I  venture  to  say,  that  there  is  no  form  in  which  the  pro- 
position, that  the  seceded  States  have  committed  either 
suicide  or  treason,  can  be  put,  in  which  its  absurdity  is 
not  transparent.  That  I  may  do  no  injustice  to  the  advo- 
cates of  this  doctrine,  I  will  read  the  statement  of  it  piade 
by  my  distinguished  colleague  pSir.  Ehot];  and  I  beg 
the  House  to  mark  the  force  and  effect  of  his  words.  He 
is  speaking  of  the  ordinance  of  secession ;  and  he  says, 

"  But  being  of  no  effect  by  law,  jet  operative  and  vitalized  by  false 
form  of  law,  and  bj  effective  and  controlling  force  in  fact,  it  followed 
inevitably,  that,  while  the  rebel  State  had  renounced  its  allegiance 
and  cast  off  the  protection  of  the  Government,  ita  territory  remained 
within  the  Union ;  and  its  loyal  men  thereupon  residing  were  entitled 
to  protection  in  their  persons  and  in  their  property,  and  in  all  their 
rights,  as  soon  as  the  military  power  of  the  Government  could  be 
exerted  there,  and  a  new  civil  government  within  the  State  could 
be  created." 

That  is  to  say,  the  proposition  of  my  colleague  is,  that, 
although  the  act  of  secession  is  void  by  law, "  it  is  vital- 
ized by  a  false  form  of  law,"  and  by  the  force  behind 
that  false  form  of  law.  I  may  be  very  obtuse ;  but  I 
prefer  the  plainer  and  simpler  proposition,  that  an  act 
which  is  utterly  void  by  the  supreme  law  of  the  land 
cannot  be  vitalized  or  made  effective  by  armed  treason, 
but  is  void  still.  And  I  beg  leave,  with  all  due  deference 
to  my  distinguished  colleague,  to  say,  that,  if  that  is  the 
proposition  which  he  told  us  the  other  day  a  majority  of 
the  sensible  men  of  Massachusetts  believe  in,  they  have 
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done  great  injustice  to  the  foolish  men  of  Massachusetts 
[laughter] ;  for  they  have  robbed  them  of  their  appro- 
priate food,  and  of  the  most  absurd  proposition  they 
could  find  to  believe  in  [laughter]. 

Mr.  Eliot.     Will  my  colleague  yield  to  me  ? 

Mr.  Thomas.     With  pleasure. 

Mr.  Eliot.  Mr.  Speaker,  I  was  somewhat  surprised 
the  other  day  to  observe  how  very  sensitive  my  distin- 
guished coUeague  was  at  the  use  which  I  then  made  of 
the  word  ^'  sensible."  But,  when  a  gentleman  states  that 
a  majority  of  sensible  men  are  of  a  certain  opinion,  it 
does  not  by  any  means  follow,  that  those  who  hold  the 
adverse  opinion  may  not  also  be  sensible.  My  learned 
colleague  must  not  suppose  that  I  intended  at  all  to  place 
him  in  the  category  of  those  who  were  not  sensible, 
certainly  not;  but  only  among  the  minority  of  sensible 
men  [laughter].  My  learned  colleague  is  as  sensible 
as  any  of  those  who  differ  from  him.  I  should  be  the 
last  man  to  take  from  him  any  claim  which  he,  certainly 
with  some  sensitiveness,  seems  to  assert,  that  he  belongs 
to  a  sensible  party.  In  Massachusetts,  I  am  glad  to 
believe,  it  is  a  party  in  the  minority,  although  there  are 
in  it  very  sensible  gentlemen. 

Mr.  Thomas.  I  cannot  yield  the  floor  to  a  speech. 
If  my  colleague  desires  to  ask  a  question  or  to  make  an 
explanation,  I  have  no  objection. 

Mr.  Eliot.  I  am  endeavoring  to  make  an  explana- 
tion ;  and  I  began  on  that  point  because  my  colleague 
has  been  so  very  sensitive.  Two  or  three  times  he 
referred  to  it  as  though  I  intended  to  intimate  that  he 
and  the  People's  party  in  Massachusetts  were  not  sensi- 
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ble.  Far  be  it  from  me  to  say  that  they  are  not  sensible 
men.  In  that  particular,  however,  I  think  they  are 
decidedly  in  the  minority ;  and,  so  far  as  the  questions 
are  concerned  that  divided  the  People's  party  from  the 
great  body  of  men  in  Massachusetts  last  fall,  I  cannot, 
from  my  stand-point,  believe  that  they  were  as  sensible 
as  I  hope  my  learned  friend  will  be  when  he  comes  next 
to  the  polls. 

Mr.  Thomas.  I  cannot  yield  the  floor  to  my  colleague 
to  make  a  political  speech. 

Mr.  Eliot.     My  colleague  must  keep  good-natured. 

Mr.  Thomas.  It  is  not  surely  a  question  of  good 
nature.  Mine  is  not  easily  exhausted;  but  I  desire  to 
proceed  with  my  remarks.  I  do  not  desire  to  hear  a 
talk  about  the  People's  party  or  any  other  party.  Graver 
matters  are  before  us. 

Mr.  Eliot.  Does  my  friend  decline  to  yield  the 
floor  ? 

Mr.  Thomas.  For  a  political  speech,  I  must.  If  my 
colleague  has  any  explanation  he  desires  to  make,  I  will 
yield  for  explanation ;  but  I  cannot  yield  for  a  speech. 

Mr.  Eliot.  I  desire  to  make  an  explanation.  Mr. 
Speaker,  I  do  not  know  whether  that  phrase,  "State 
suicide,"  originated  in  this  House  or  in  the  other  branch 
of  Congress.  It  is  not  a  phrase  that  to  my  mind  conveys 
a  clear  and  distinct  state  of  facts.  I  have  never  used  it 
My  learned  colleague  has  attributed  it  to  me.  I  repeat, 
I  have  never  used  it.  I  have  entertained  the  idea,  and 
now  entertain  a  distinct  idea,  of  what  I  have  called 
State  treason.  I  had  the  honor  to  speak  upon  that 
subject  last  summer ;  and  it  was  in  the  course  of  that 
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speech  that  I  stated,  more  at  large  than  I  can  now 
do,  what  seem  to  me  to  be  the  true  doctrines  on  that 
subject. 

Mr.  Thomas.  I  cannot  yield  the  floor  and  my  time 
for  this  discussion. 

Mr.  Eliot.  It  takes  some  little  time  to  explain  my 
point. 

Mr.  Thomas.  I  do  not  desire  to  give  up  my  time  for 
discussion  upon  this  question,  and  I  must  decline  further 
to  yield  the  floor. 

Mr.  Eliot.     Very  well :  then  I  will  just  say  • 

The  Speaker  pro  tempore.  The  genfleman  from 
Massachusetts  is  not  in  order.  His  colleague  dedines 
to  yield  the  floor. 

Mr.  Eliot.  My  Colleague  yields  to  me,  as  I  under- 
stand, to  finish  this  statement. 

The  Speaker  jpro  tempore.  Does  the  genfleman  from 
Massachusetts  yield  the  floor  % 

Mr.  Thomas.  For  my  colleague  to  finish  what  he 
was  saying  at  the  moment. 

Mr.  Eliot.  When  a  State  has  done  what,  under  the 
language  of  the  Constitution,  amounts  to  treason ;  when 
it  has  given  aid  and  comfort  to  the  enemy ;  when  it  has 
levied  war  against  the  Government ;  when  its  Governor 
has  abdicated,  its  Legislature  gone  over  to  the  enemy ; 
when  it  has,  by  all  the  forms  of  law,  arrayed  itself 
against  the  Government ;  I  say,  that  State  has  committed 
treason,  and  that,  as  such,  it  has  forfeited  all  its  rights  as 
a  State,  leaving  the  loyal  men  of  the  State  to  be  cared 
for  and  protected  by  the  Government.  But  I  repeat, 
that,  as  a  corporation,  it  has  committed  treason,  and  has 
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forfeited  all  its  rights  under  the  Government  as  a  traitor 
State. 

Mr.  Thomas.     Is  this  all  my  colleague  has  to  say  1 

Mr.  Eliot.  Just  to  finish  the  sentence.  And  may 
be  declared  by  the  Goyemment  as  having  forfeited  all 
its  rights  and  privileges  as  a  State. 

Mr.  Thomas.  The  doctrine,  then,  is,  that  a  State 
cannot  hang  itself,  but  may  put  itself  in  a  state  of  prepa- 
ration to  be  hanged. 

Mr.  Eliot.     It  deserves  to  be  hanged. 

Mr.  Thomas.  It* can,  of  course,  be  arraigned  for 
treason ;  it  can  be  indicted  for  treason,  brought  to  trial 
before  a  jury  of  its  peers  for  treason,  and  hxmg  for  trea- 
son [laughter].  The  statement  well  illustrates  what 
I  have  before  stated,  that  there  is  nd  form  of  words  into 
which  you  can  put  this  doctrine  that  its  absurdity  will 
not  be  transparent.  The  proposition  commits  suicide, 
not  the  State.  It  is  feh  de  se.  A  State  cannot  commit 
treason ;  nor  can  the  void  act  of  a  State  change  the  rela- 
tion which  loyal  citizens  sustain  to  the  United  States ; 
nor  are  the  relations  which  loyal  and  obedient  citizens 
sustain  to  the  Government  of  the  United  States  broken 
or  severed  because  the  ordinances  of  secession  are 
backed  up  by  traitors  in  arms.  These  citizens  of  Louisi- 
ana,  therefore,  hold  the  same  legal  relation  to  the  United 
States  that  they  did  before  the  acts  of  secession  and 
treason,  by  men  wearing  the  garb  of  State  authority, 
were  committed. 

The  State  of  Louisiana  exists ;  its  functions  may  be 
in  abeyance.  All  the  powers  of  the  State  exist ;  and  all 
that  is  necessary  is  simply  that  the  machinery  of  the 
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State  shall  be  put  in  motion.     The  State  itself  is  like 
Milton's  angels,  which, 

"  Vital  in  eyery  part, 
Cannot  but  by  annihilating  die.*^ 

This,  then,  Mr.  Speaker,  is  the  state  of  things  before 
us :  The  loyal  men  of  these  two  districts  of  Louisiana, 
holding  unbroken  their  legal  relations  to  the  Govern- 
ment of  the  United  States,  have  elected  representatives 
to  this  Congress  of  the  United  States ;  and  the  question 
is.  Shall  they  be  admitted  ?  If  not,  why  not  ?  An  objec- 
tion has  been  made,  though  not  much  pressed,  that  there 
were  no  vacancies  to  fill.  Vacancies  existed  by  reason 
of  the  failure  to  elect  at  the  general  election,  and  those 
vacancies  have  never  been  filled.  There  is  no  one  occu- 
pying a  seat  in  this  House  from  either  of  these  two 
districts,  because  there  have  been  no  persons  entitled  by 
law  to  fill  either  of  them.  A  case  arose  in  which  vacan- 
cies should  be  filled  in  pursuance  of  writs  issued  by 
executive  authority  of  the  State  of  Louisiana.  Were 
they  so  issued? 

I  do  not  mean  to  say  that  this  question  is  free  from 
difficulty :  it  certainly  is  not.  But  it  has  been,  I  think, 
quite  too  summarily  disposed  of  by  gentlemen,  opposed 
to  the  resolutions  of  the  Committee.  It  seems  to  me, 
Mr.  Speaker,  that  much,  very  much,  of  the  difficulty  we 
have  in  the  discussion  of  this  and  similar  questions, 
results  from  the  attempt  to  apply  to  the  condition  of 
things  in  which  we  are  placed,  principles  and  rules  from 
writers  upon  international  law  that  really  throw  no  light 
upon,  and  have  no  just  application  to,  that  condition,  in 
many  respects  6ui  generis  ;  and  for  our  guide  in  which, 
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history  and  public  law  furnish  no  precedents  or  even 
strong  analogies.  No  just  or  reasonable  conclusion  can 
be  drawn  from  the  powers  of  a  military  governor,  in  a 
territory  conquered  from  a  foreign  enemy,  as  to  the 
nature  and  extent  of  the  powers  to  be  exercised  in 
States,  or  parts  of  States,  rescued  from  the  possession  of 
rebels  in  arms  against  us.  This  is  a  military  occupation 
of  our  own  territory ;  an  occupation  which  has  become 
necessary  by  reason  of  the  fact,  that  the  Constitution  and 
laws  of  the  United  States  cannot  otherwise  be  enforced ; 
and  that  it  is  our  duty  to  enforce  them,  and  the  right  of 
the  loyal  citizens  of  Louisiana  to  have  them  enforced, 
not  merely  for  our  benefit,  but  for  their  protection. 

Now,  Mr.  Speaker,  what  is  the  object  of  this  vast 
movement  of  ours  1  For  what  are  we  carrying  on  this 
war?  For  the  purpose  of  enforcing  the  laws  of  the 
United  States.  Your  war  has  no  other  just  or  legiti- 
mate object  but  the  enforcement  of  your  laws.  If  these 
laws  are  obstructed  by  armed  force  in  the  State  of 
Louisiana,  you  have  the  right  to  take  and  to  maintain 
military  occupation  of  that  State  to  remove  such  obstruc- 
tion. You  have  the  right  to  see  that  the  laws  of  the 
United  States  are  executed  in  the  State  of  Louisiana. 

Do  gentlemen  say,  that,  because  of  the  existence  of 
armed  rebellion  in  the  State  of  Louisiana,  we  have  no 
right  to  enforce  the  laws  of  the  United  States  there  ? 
Have  not  we  the  right  to  collect  taxes  ?  Have  we  not 
the  right  to  enforce  the  revenue-laws,  and  the  right  to 
conscript  soldiers  from  the  citizens  of  that  State  ?  Have 
you  not  the  right,  by  military  power,  to  protect  the 
courts  of  the  United  States  in  the  district  of  Louisiana 
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in  the  exercise  of  their  jurisdiction?  I  take  this  po- 
sition, and  I  fail  to  see  how  it  can  be  controverted, 
that  if  you  are  in  the  military  occupation  of  this,  your 
own  territory,  you  hold  it  for  the  purpose  for  which  the 
war  is  waged ;  for  the  purpose  of  upholding  the  jurisdic- 
tion, and  enforcing  obedience  to  the  laws,  of  the  United 
States. 

The  analogies  sought  to  be  drawn  from  Vattel,  or 
other  writers  on  public  law,  as  to  the  military  occupation 
of  a  conquered  territory  from  a  foreign  State,  have  very 
imperfect  application  to  the  case  before  us.  The  Consti- 
tution and  the  laws  of  the  United  States  are  the  supreme 
law  of  Louisiana,  and  you  are  to  enforce  the  execution 
of  those  laws ;  and  I  see  no  valid  distinction  between 
enforcing  tho^e  laws  which  impose  duties  and  burdens 
upon  the  people,  and  the  enforcement  of  those  laws 
which  guarantee  and  protect  the  rights  of  the  loyal  people 
of  the  State ;  rights  springing  from  us,  and  to  be  pro- 
tected by  us. 

Mr.  Conway.  Was  the  law  under  which  these  men 
were  elected  a  law  of  the  United  States? 

Mr.  Thomas.  The  law  from  which  the  right  to  elect 
was  derived,  and  to  be  elected,  was  a  law  of  the  United 
States,  and  the  supreme  law  of  Louisiana.  Mr.  Speaker, 
I  wish  to  make  matters  clear  as  I  go.  I  want  gentlemen, 
who  believe  that  we  should  enforce  the  laws  of  the 
United  States  for  the  collection  of  taxes  and  the  collec- 
tion of  the  revenue  in  Louisiana,  to  point  out  the  dis- 
tinction between  enforcing  the  laws  of  the  United  States 
which  impose  these  burdens  and  duties  upon  the  people, 
and  the  enforcing  of  the  laws  which  secure  to  them  the ' 
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enjoyment  of  their  rights  and  privileges  under  the  Con- 
stitution, and  especially  this  great  and  invaluable  right 
of  representation,  of  helping  to  make  the  laws  which 
they  are  bound  to  obey.  Our  duty  to  protect  is  as  clear 
as  their  duty  to  obey.  They  are  reciprocal  and  inter- 
dependent. 

We  may  meet  this  question  of  the  issue  of  writs  of 
election  in  another  manner.  The  question,  whether 
these  writs  were  properly  issued  or  not,  is  a  technical 
question,  and  we  can  meet  it  by  a  technical  answer. 
We  may  meet  the  objection,  that  the  writs  were  not 
issued  by  the  executive  authority  of  the  State,  by  saying 
that  they  were  issued  by  the  only  executive  authority  of 
that  State  which  the  Government  of  the  United  States 
or  the  people  in  these  districts  in  any  way  recognize, 
and  which,  in  matters  of  highest  concern,  they  have 
recognized  and  obeyed.  The  writs  of  election  were,  in 
fact,  issued  upon  the  earnest  request  of  the  loyal  citizens 
of  these  districts,  and  were  responded  to  and  confirmed 
by  them. 

But  I  do  not  consider  the  strict  legality  of  these  writs 
vital  to  the  issue  before  us.  I  go  one  step  further.  I 
contend,  whether  these  writs  were  issued  by  the  execu- 
tive authority  of  the  State  or  not,  this  may  be  a  valid 
election.  I  contend,  that  this  provision  of  the  Constitu- 
tion, as  other  provisions  of  statute  in  relation  to  this 
subject,  is  within  the  well-setfled  distinction  between 
provisions  which  are  directory  and  those  which  are 
essential.  I  say,  under  the  law  of  elections,  practised 
upon  from  the  beginning  of  the  Grovemment  to  this 
hour,  you  have  gone  behind  the  mere  form  to  get  at  the 
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substance  and  truth  of  the  thing ;  and  that  these  safe- 
guards, provided  by  the  laws  to  secure  to  the  citizens 
the  orderly  exercise  of  the  right  of  election,  were  never 
intended  to  be  used  as  barriers  to  exclude  them  from 
their  enjoyment.  Let  me  lldl  the  attention  of  the  House 
to  elections  whose  validity  this  House  has  recognized, 
and  which  proceed  upon  this  distinction. 

Mr.  Porter.  If  I  understand  the  gentleman  from 
Massachusetts,  he  asserts,  that,  there  being  no  Governor 
of  Louisiana  elected  in  pursuance  of  the  provisions  of 
her  constitution  and  laws,  the  miUtary  commandant 
appointed  by  the  President,  who  has  assumed  the  title 
of  Military  Governor,  is  to  be  regarded  as  the  Governor 
or  executive  authority  of  the  State  within  the  meaning 
of  that  clause  of  the  Federal  Constitution  which  pro- 
vides, that,  in  case  of  vacancies  in  the  representation  of 
a  State,  the  "executive  authority  thereof"  shall  issue 
writs  of  election. 

Mr.  Thomas.  I  do  not  state  the  proposition  so 
broadly  as  that.  What  I  have  said  is,  that  we  are  in 
the  military  occupation  of  our  own  territory,  a  portion 
of  it  where  the  laws  of  the  United  States  have  been 
impeded  by  axmed  force ;  that  we  are  there  to  enforce 
the  laws  of  the  United  States ;  and  that  it  is  difficult  to 
draw  a  sound  distinction  between  the  powers  effective 
for  the  enforcement  of  the  laws  imposing  burdens  and 
duties  upon  the  subject,  and  those  which  may  be  used 
for  his  protection.  The  gentleman  is  mistaken  in  his 
facts.  Mr.  Shepley  did  not  assume  the  title  of  Military 
Governor.  He  was  appomted  Military  Governor  by  the 
President. 
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Mr.  Porter.  It  seems  to  me  that  the  gentleman  is 
at  fault  in  saying  there  is  any  law  of  the  United  States, 
so  far  as  relates  to  the  election  of  representatires  in 
Congress,  to  be  enforced.     The  Constitution  says, 

'^  The  times,  places,  and  manner  of  holding  elections  for  senators 
and  representatives  shall  be  prescribed  in  each  State  hj  the  Legisla^ 
ture  thereof;  but  the  Congress  maj  at  any  time,  bj  law,  make  or 
alter  such  regulations,  except  as  to  the  places  of  choosing  senators." 

When  Congress  shall  have  passed  a  law  prescribing 
the  time,  place,  and  manner  of  electing  representatiyes, 
then  the  military  power  may  be  invoked  to  remoye 
obstructions  in  the  way  of  carrying  it  into  practical 
effect. 

Mr.  Thomas.  The  provision  of  the  Constitution  cited 
by  my  friend  from  Indiana  is  the  one  referring  to  the 
general  elections  of  representatiyes,  and  not  to  the 
elections  to  fill  vacancies.  It  is  by  no  means  clear  that 
any  legislation  of  Congress  could  remove  the  difS^culty. 
In  case  of  vacancies  in  the  delegation  of  any  State,  the 
Constitution  says  ^^  the  executive  authority  thereof  shall 
issue  writs  of  election  to  fill  such  vacancies.'*  The 
legislation  of  Congress  cannot  supersede  or  mbdify  this 
provision;  and  after  legislation,  as  before,  the  same 
questions  would  arise  as  now.  Is  there  an  executive 
authority  of  the  State,  within  the  meaning  of  this  provi- 
sion? Is  it  sufficient  that  the  writ  is  issued  by  one 
claiming  to  exercise  the  executive  authority,  with  the 
recognition  of  this  Government  and  with  the  assent  of 
the  people  1  Or  is  it  our  duty  to  go  behind  his  certifi- 
cate and  action,  and  inquire,  in  a  case  where  there  is  no 
conflicting  claim  or  contest,  as  to  the  regularity  of  his 
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appointment  1  And  lastly,  supposing  that  we  were 
satisfied  the  authority  was  not  regular;  yet  if  a  day 
was  fixed,  was  known  to  all  the  voters,  and  the  case 
shows  they  complied  with  the  notice,  and  exercised  the 
right  of  election  fully  and  freely,  must  we  or  ought  we 
to  declare  the  election  void  because  the  authority  issuing 
the  writ  was  not  regular? 

Mr.  Porter.  The  learned  gentleman  wiU  see  to 
what  a  dangerous  conclusion  his  argument  must  neces- 
sarily lead  him.  The  Constitution  provides,  that,  ^^  when 
vacancies  happen  in  the  representation  from  any  State, 
the  executive  authority  thereof  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies."  There  is  also,  however, 
another  provision  as  to  senators,  that,  ^'if  vacancies 
happen  by  resignation  or  otherwise  during  the  recess 
of  the  Legislature  of  any  State,  the  executive  thereof 
may  make  temporary  appointments  imtil  the  next 
meeting  of  the  Legislature,  which  shall  then  fill  such 
vacancy."  The  same  words,  "  executive  thereof,"  axe 
employed  in  both  cases;  so  that,  from  the  argument 
of  the  gentleman,  it  must  necessarily  foUow,  that  the 
military  governor  appointed  by  the  President  may  fill 
vacancies  in  the  Senate  of  the  United  States.  Surely 
no  one  would  be  willing  to  allow  such  an  exercise  of 
power. 

Mr.  Thomas.  I  do  not  think  such  a  conclusion 
necessarily  or  legitimately  follows.  There  is  a  broad 
distinction  between  the  exercise  of  an  official  and  judicial 
judgment  in  selecting  a  senator,  and  the  exercise  of  a 
power  in  appointing  a  day  for  the  people  to  select  their 
own  representatives.     It  has  not  been  the  uniform  prac- 
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tice  of  the  House  to  hold  that  these  writs  shall  be  issued 
by  the  executive  authority  of  the  State.  I  call  attention 
to  the  fact,  that  gentlemen  have  been  allowed  to  take, 
and  now  hold,  seats  upon  this  floor,  under  the  acts  of  the 
Provisional  Convention  and  Governor  of  Virginia.  I  call 
attention  also  to  the  fact,  that  uniformly  elections  have 
been  held  in  the  Territories  before  their  admission  as 
States  into  the  Union,  and  where,  therefore,  the  elections 
were  held  without  the  action  of  State  authorities. 

Mr.  Porter.  I  would  suggest  to  the  gentleman  &om 
Massachusetts,  that  that  power  has  been  exerted  solely 
under  the  third  section  of  the  fourth  article  of  the  Consti- 
tution, providing  that  ^^  new  States  may  be  admitted  by 
the  Congress  into  this  Union."  That  clause  has  been 
interpreted  to  include  the  right  to  have  all  the  officers 
at  the  time  of  admission  necessary  to  represent  the  State 
in  the  Federal  Congress. 

Mr.  Thomas.  Be  it  so ;  but  that  provision  does  not 
abrogate  the  other  provision  of  the  Constitution,  which 
provides  that  the  times  and  places  for  elections  shall  be 
fixed  by  the  Legislature  of  the  State.  The  practice 
bends  the  form  to  the  substance.  The  House,  by  a 
large  majority,  during  the  present  term,  determined  that 
an  election  held  at  a  time  not  fixed  by  the  Legislature 
of  the  State,  but  in  the  constitution  of  the  State,  was  a 
valid  election,  though  clearly  a  departure  from  the  letter 
of  the  law. 

The  point  to  which  I  was  endeavoring  to  lead  the 
House  is  the  distinction  between  those  provisions  formal 
and  directory  and  those  that  I  deem  essential ;  and  that 
the  House,  in  the  exercise  of  its  power  to  judge  of  the 
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elections  and  the  returns  of  its  members,  has  always  felt 
itself  enabled  to  go  behind  the  ^^  letter  which  killeth  to 
the  spirit  which  maketh  aliye,"  and  to  ascertain  whether, 
in  point  of  fact,  there  has  been  a  fair  election  by  the 
people  of  the  district,  having  full  opportunity  to  vote, 
and  without  violence  or  fraud.  And,  therefore,  if  gentle- 
men differ  as  to  the  authority  of  a  military  governor, 
or,  as  I  would  call  him,  the  provisional  governor,  of  a 
State,  they  may  still  be  satisfied  that  there  was  a  full  and 
fair  notice  to  the  people  of  the  election;  and  that  the 
loyal  people  of  those  districts,  having  had  such  full  and 
fair  notice,  did  meet  and  freely  exercise  their  elective 
franchise. 

I  beg  leave  to  make  this  further  obvious  suggestion  to 
the  House:  that  you  caimot  expect,  in  districts  like 
those  in  Louisiana,  or  in  any  other  of  the  States  whose 
citizens  have  been  in  arms  against  us,  that  regularity,  or 
that  adherence  to  the  forms  of  law,  which  you  may  justly 
demand  in  a  State  where  the  operation  of  the  laws  has 
not  been  obstructed  by  force  of  arms.  Irregularities  axe 
inevitable ;  and  this  House,  under  its  power  to  determine 
the  election  of  members,  wiU  see,  not  whether  all  the 
customary  provisions  of  law  have  been  compUed  with, 
but  whether,  in  point  of  fact,  there  has  been  a  fair  and 
just  election.  Do  sticking-in-the-bark  gentlemen  tell  us 
the  registry  law  was  not  complied  with,  and  that,  there- 
fore, this  election  is  void  ?  It  is  a  fact,  that  this  provi- 
sion for  a  registry  law  for  New  Orleans  was  embodied  in 
the  constitution  of  Louisiana  adopted  in  1852.  It  is  also 
a  fact,  that  there  were  two  elections  of  representatives 
from  New  Orleans,  of  members  admitted  to  seats  in  this 
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House,  before  any  registry  law  had  been  passed.  And 
upon  what  ground  ?  Upon  the  plain  ground,  that  you  are 
not  to  deprive  the  electors  of  the  exercise  of  this  most 
important  right  of  representation  because  there  in  a 
failure  to  comply  with  formal  provisions  of  law.  Sup- 
pose, for  instance,  the  law  required  a  check-list,  and  a 
check-Ust  was  not  used  in  the  election,  and  yet,  upon 
a  full  investigation  of  the  facts,  the  House  is  satisfied  a 
man  was  elected  by  a  clear  majority,  and  without  fraud 
or  violence :  there  can  be  no  question,  that,  under  the 
power  vested  in  the  House,  it  would  look  directly  to  the 
merits  of  the  election,  and  confirm  it. 

The  distinguished  gentleman  from  Indiana  [Mr.  Voor- 
hees],  who  first  spoke  upon  this  subject,  averred  that 
there  was  great  danger  from  the  admission  of  these 
claimants,  and,  in  like  cases,  that  the  executive  authority 
of  this  Government  would  finally  prevail  over  the  rights 
and  powers  of  the  House.  The  answer  to  all  such  sug- 
gestions is  to  be  found  in  the  fidelity  of  this  House  to  its 
rights,  to  its  powers,  and  to  its  duties ;  and,  without  such 
fidehty,  there  can  be  no  safety.  It  is,  in  all  cases,  the 
first  and  final  and  only  judge  of  the  qualifications, 
elections,  and  returns  of  its  members  ;  and  so  long  as  it 
holds  that  power  in  its  right  hand,  and  exercises  it  dis- 
creetly, firmly,  fearlessly,  we  need  have  no  fear  of  the 
Executive. 

The  same  gentleman  suggests,  that  this  was  not  a  free 
election,  because  the  persons  who  voted  at  the  election 
voted  for  the'  purpose  of  avoiding  the  effects  of  the  pro- 
clamation of  the  President  of  the  United  States  ;  or,  as 
the  proclamation  of  the  military  governor    somewhat 
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curiously  terms  it,  to  avail  themselves  of  the  *^  benefits " 
secured  by  the  proclamation ;  to  wit,  the  benefits  of  hold- 
ing men  in  bondage.  I  beg  leave  to  call  the  attention 
of  gentlemen  to  the  fact,  that  the  proclamation  of  Sept 
22  nowhere  holds  out  the  hope  of  exemption  from  its 
operation  to  any  district  because  it  should  have  a  member 
of  Congress ;  that,  on  the  other  hand,  the  proclamation  of 
Sept.  22  is  put  upon  the  distinct  ground,  that  it  is  not 
a  district,  but  the  State,  which  is  to  be  represented,  and 
by  an  election  at  whiclf  a  majority  of  the  voters  of  a 
State  voted.  The  sug^stion  in  the  proclamation  of  the 
governor  was,  therefore,  without  authority,  unless  derived 
from  other  source  than  the  proclamation  of  Sept  22. 

But,  if  that  proclamation  had  contained  this  promise  in 
exact  terms,  I  do  not  see  why  loyal  and  faithful  people 
might  not  desire  to  avoid  the  practical  effects  upon  them, 
whether  legal  or  illegal,  constitutional  or  in  conflict  with 
the  Constitution,  wise  or  unwise.  That  argument  proves 
too  much.  It  goes  to  this  extent,  that  elections  are  not 
to  be  influenced  by  the  consideration,  that  those  engaged 
in  them  may  thus  secure  more  effectually  the  protection 
of  the  Government.  One  very  excellent  reason  why  they 
should  exercise  the  elective  franchise,  and  send  members 
to  this  House,  is  to  effect  that  object 

I  put  this  case,  then,  upon  two  or  three  plain  grounds. 
I  put  it  upon  the  ground,  that  these  men,  who  are  asking 
seats  in  this  House,  are  loyal  citizens  of  the  United  States ; 
that  they  have  been  elected  by  loyal  citizens  of  the  United 
States ;  that  they  have  been  elected  at  an  election  which 
was  free ;  that  they  were  elected  by  numbers,  which, 
compared  with  other  elections,  indicate  that  the  people  in 
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the  districts  were  in  the  moyement,  and  that  it  was  had 
in  entire  good  faith.  I  put  it  upon  the  plain  ground, 
that  while  you  demand  of  the  loyal  people  of  Louisiana 
faithful  allegiance  and  obedience  to  your  laws,  and  to 
bear  the  burdens  of  your  Grovemment,  you  should  give 
to  them  the  inestimable  rights  which  that  Government 
was  formed  to  secure  to  them ;  without  which  they  would 
be  subjects,  and  not  citizens ;  slaves,  and  not  freemen. 
I  put  it  upon  the  still  higher  ground,  that  the  loyal  men 
in  the  State  of  Louisiana,  who  have  not  engaged  in  this 
rebellion,  or  have  returned  at  the  earliest  moment  to 
their  allegiance,  have  a  right  to  come  before  you,  and  ask 
that  you  shall  not  permit  the  mere  letter  of  the  law, 
which  to-day  throws  upon  them  all  the  weight  and  bur- 
dens of  the  Government,  to  stand  in  the  way  of  the 
exerdse  of  their  dearest  and  most  sacred  rights,  the 
rights  which  bind  them  to  you,  and  make  them  of  you. 

Mr.  Speaker,  permit  me  to  make  one  other  practical 
suggestion  to  the  House ;  and  that  is,  that  the  only  way 
in  which  you  can  reconstruct  this  Government  is  by  the 
co-operation  of  the  loyal  men  in  the  seceded  States.  If 
you  mean  to  go  a  step  further,  and  try  to  bring  these 
States  under  absolute  subjection,  wipe  them  out  of  exist- 
ence, and  reconstruct  them  according  to  your  will  and 
pleasure  and  not  their  rights,  you  have  taken  upon  your- 
self a  task  which  you  have  not  the  power  to  execute, 
and  which,  if  you  had,  would  result  in  the  overthrow  of 
your  liberties  as  well  as  theirs.  No  government  would 
be  a  fit  instrument  for  such  a  work  but  a  military  despot- 
ism. History  gives  us  no  hope  in  such  a  war.  But  if, 
on  the  other  hand,  you  expect,  as  it  seems  to  me  every 
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rational  man  must  expect,  to  reconstruct  the  Goyem- 
ment  with  the  sympathy,  co-operation,  and  aid  of  tiie 
loyal  men  of  these  States,  then  I  ask  you,  in  the  name  of 
prudence  and  of  justice,  not  to  shut  the  doors  of  this 
House  against  them.  Do  not,  I  beseech  you,  teach  them 
the  terrible  lesson,  that  your  powers  are  effective  to 
destroy,  but  not  to  redeem ;  to  crush,  but  not  to  save. 
Meet  them  at  the  threshold ;  welcome  and  bless  them  as 
tiiey  seek  once  more  the  shelter  of  the  old  homestead. 
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The  Honse  resumed,  as  the  regular  order  of  business,  the  conside- 
ration of  the  bill  of  the  Senate  (No.  511)  for  enrolling  and  calling  out 
the  national  forces,  and  for  other  purposes. 

Mr.  Thomas  obtained  the  floor. 

The  Speaker.  The  gentleman  from  New  York  hay- 
ing already  spoken,  and  not  being  the  mover  or  intro- 
ducer of  the  proposition,  cannot  speak  again  without  the 
leave  of  the  House.  The  gentleman  from  Massachu- 
setts [Mr.  Thomas]  is  entitled  to  the  floor. 

Mr.  Baker.  Will  the  gentleman  from  Massachusetts 
yield  to  me  for  a  moment  ? 

Mr.  Thomas,  No,  sir :  I  cannot  yield  for  any  pur- 
pose.    I  have  but  twenty  minutes. 

Mr.  HoLMAN.  I  rise  to  a  point  of  order.  I  sought 
the  floor  at  the  time  the  gentleman  from  New  York 
[Mr.  Olin]  did,  and  raised  upon  him  the  point  of  order 
which  has  been  disposed  of  by  the  Chair ;  and  I  think, 
therefore,  I  am  entitled  to  the  floor. 

The  Speaker.  The  Chair  did  not  understand  the 
gentleman  from  Indiana  as  claiming  the  floor,  but  only 
as  raising  the  question  of  order.  If  the  gentleman 
raised  it  desiring  to  speak  himself,  he  is  entitled  to  the 
floor. 
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Mr.  HoLMAN.  I  understand  that  the  gentleman  from 
Kentucky  [Mr.  Crittenden]  and  the  gentleman  from 
Massachusetts  [Mr.  Thomas]  desire  to  be  heard  on  this 
bill,  and  I  am  unwilling  to  occupy  the  time  of  the  House 
while  those  gentlemen  desire  to  speak.  I  will,  there- 
fore, yield  to  those  gentlemen ;  and  I  now  resign  the 
floor  to  the  gentleman  from  Massachusetts. 

Mr.  Thomas.  Mr.  Speaker,  I  thank  my  friend  from 
Indiana  [Mr.  Holman]  for  his  great  courtesy  in  yield- 
ing to  me  the  floor.  I  rejoice,  with  exceeding  joy,  that 
I  have  no  party  interests  to  represent,  no  party  topics 
to  discuss.  I  have  heard  with  sorrow,  not  to  say  dis- 
gust, the  voices  of  discord  and  bitter  strife  from  both 
sides  of  the  House.  If  the  spirit  of  party  caimot  be 
subdued  or  chastened  in  the  presence  of  our  imminent 
peril,  God  save  the  coimtry ;  for  he  only  can. 

In  the  few  remarks  I  shall  have  time  to  submit  to  the 
House,  I  would  look  directly  to  the  merits  of  the  mea^ 
sure  before  us.  Mr.  Speaker,  this  is  a  terrible  bill; 
terrible  in  the  powers  it  confers  upon  the  Executive, 
terrible  in  the  duty  and  burden  it  imposes  upon  the  citi- 
zen. I  meet  the  suggestion  by  one  as  obvious  and  as 
cogent ;  and  that  is,  that  the  exigency  is  a  terrible  one, 
and  calls  for  the  use  of  all  the  powers  with  which  the 
Government  is  invested. 

Some  of  the  features  of  the  bill  my  judgment  con- 
demns, unhesitatingly  tondemns. 

The  period  for  which  the  service  is  required  is  unrea- 
sonably long.  I  think  the  enrolment  should  not  include 
judges  of  the  State  courts,  or  ministers  of  the  gospel, 
or  members  of  Congress  of  either  branch ;  though  the 
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inclusion  of  members  of  Congress  would  be,  I  think, 
simply  void.  I  earnestly  object  also  to  the  provision  of 
the  bill  for  the  arrest  of  civilians  by  the  military  power ; 
but  I  understand  that  gentlemen  upon  my  right  will 
consent  to  an  amendment  which  shall  strike  out  that 
feature.  But,  saving  these  objections,  I  think  the 
bill  is  within  the  scope  of  the  Constitution,  and  neces- 
sary and  just. 

First,  the  question  of  power.  Congress  has  power  to 
"declare  war."  A  necessary  incident  to  this  power 
would  be  that  of  raising  and  supporting  armies.  But 
the  power  to  "  raise  and  support  armies "  is  given  in 
terms.  No  limitation  is  imposed  as  to  the  numbers  to 
be  raised,  or  the  mode  of  raising.  In  the  nature  of 
things,  such  limitation  could  not  be  imposed.  The 
power  must  be  broad  enough  to  meet  all  possible  exi- 
gencies ;  and  the  possible  exigencies  of  the  country  no 
man  or  prophet  could  foresee.  The  powers  of  Con- 
gress within  their  scope  are  supreme,  and  strike  directly 
to  the  subject,  and  hold  him  in  their  firm  and  iron 
grasp.  I  stand  by  the  opinion,  early  expressed  upon 
this  floor,  that  there  is  not  a  human  being,  domiciled 
within  the  territory  of  the  United  States,  black  or  white, 
bond  or  free,  whom  the  Government  may  not  use  for  its 
military  service,  whenever  the  defence  of  the  country 
requires ;  and  of  this  exigency  Congress  alone  must 
judge. 

•Is  the  exercise  of  the  power  to  raise  armies  made 
dependent  upon  the  consent  of  the  individual  citizen  ? 
I  say,  clearly  not.  "  Government  is  not  injhience^'  said 
Washington  \  it  is  not  moral  suasion.    That  only  is  gov- 
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ernment  which  can  command  obedience  and  enforce  it. 
The  duty  of  the  citizen  to  defend  the  State  is  admitted. 
Does  the  discharge  of  that  duty  depend  upon  his  will 
and  discretion,  or  the  will  and  discretion  of  the  Gov- 
ernment? If  upon  the  former,  the  objection  is  fatal 
even  to  any  militia  law :  if  upon  the  latter,  the  extent, 
and  mode  of  use,  are  questions  for  Congress  only. 

The  question  was  asked  half  a  century  ago,  whether, 
under  the  power  to  support  armies.  Government  could 
take  property  without  consent ;  and,  if  not,  how  it  was, 
that,  under  the  power  to  .raise  armies,  you  can  take 
men  without  consent  I  answer,  that  very  clearly,  for 
the  support  of  the  war,  you  may  take  the  property  of 
the  subject  without  his  consent,  but  not  without  com- 
pensation ;  for  the  fifth  article  of  the  Amendments  has 
put  this  limitation  upon  your  power. 

Under  the  "  Articles  of  Confederation,"  Congress  had 
not  power  to  raise  armies,  though  it  had  to  build  and 
equip  a  navy.  Its  duty  was  to  agree  upon  the  number 
of  land  forces,  and  to  make  requisitions  upon  each  State 
for  its  quota  (Art.  9).  But  the  men  who  framed  the 
Constitution,  knew,  by  the  experience  of  the  Revolu- 
tion, how  defective  and  inadequate  was  such  power,  and 
that,  whatever  possible  danger  there  might  be  in  the 
grant  of  the  power  without  limitation,  any  limitation 
might  prove  fatal  to  the  national  defence.  The  power 
was  therefore  given  to  raise  armies  without  qualification ; 
and,  though  the  subject  of  much  bitter  complaint  and 
criticism  in  the  State  Conventions,  to-day  at  least  its 
necessity  is  plain  to  all  men. 

Having  the  power  to  raise  and  support  armies,  and 
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the  exigency  existing  in  which  the  use  of  that  power  is 
necessary,  the  question  arises,  whether  the  powers  given 
to  Congress  and  the  States,  with  respect  to  the  militia, 
qualify  and  restrain  the  power  to  raise  and  support 
armies.  Very  clearly  not,  Mr.  Speaker.  They  are  dis- 
tinct, independent  powers.  The  militia  is  a  branch  of 
service  well  understood  in  the  mother-country  and  our 
own,  to  be  called  forth  *^  to  execute  the  laws,  suppress 
insurrections,  and  repel  invasions."  It  was  not  designed 
for  permanent  service,  but  to  meet  special  exigencies, 
and  for  brief  periods  of  tune. 

Much  has  been  said,  though  without  much  reflection, 
about  the  very  "  unpatriotic  "  course  of  the  Government 
of  Massachusetts  with  respect  to  the  use  of  the  militia 
in  the  war  of  1812.  The  opinion  of  the  Supreme 
Court  of  Massachusetts  of  that  day  proceeded,  as  I  recol- 
lect it,  upon  the  ground,  that,  the  purposes  of  the  militia 
being  to  suppress  insurrection  and  repel  invasion,  the 
militia  of  the  State  could  not  be  required  by  the  Federal 
Executive  to  go  beyond  the  limita  of  the  State.  To  that 
view  I  do  not  assent ;  but  it  is,  I  think,  quite  plain,  they 
are  not,  in  the  light  of  the  Constitution,  a  part  of  the 
army  of  the  United  States :  they  are  to  be  enrolled  and 
organized  for  the  purposes  stated  in  the  Constitution, 
and  for  no  other. 

This  unqualified  power  to  raise  and  support  armies  is 
given  us  to  meet  an  hour  and  an  exigency  like  this. 

The  gentleman  from  Kentucky  [Mr.  Wickliflfe]  says 
that  the  army  is  made  up,  and  has  been  made  up,  by 
volunteer  enlistments,  and  that  you  never  have  "  con- 
scripted" men  into  the   army.     Doubtless,  such  has 
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heretofore  been  the  practice ;  but  the  exigency  never 
before  arose  when  it  was  necessary  to  conscript  men 
into  an  army.  The  exigency  does  not  confer  new 
powers,  but  evokes  them  into  service.  At  this  moment, 
the  question,  whether  we  shall  use  this  power,  is  not  one 
of  expediency  merely ;  not  what  is  best.  It  is,  in  effect, 
a  question,  to  this  nation,  of  life  or  death.  We  literally 
have  no  choice. 

Gentlemen  upon  my  right  (the  Republican  side  of 
the  House)  know  that  it  is  my  conviction,  that  all  the 
vaunted  panaceas  for  our  troubles  have  failed,  utterly 
failed.  I  expected  them  to  fail.  I  attempted  in  vain 
to  satisfy  the  House,  that  it  was  leaning  updn  reeds 
shaken  by  the  wind.  My  earnest,  repeated  suggestions 
were,  of  course,  unheeded;  but  the  results  are  too 
palpable  to  be  overlooked  or  mistaken,  and  reason  is 
slowly  re*ascending  the  steps  of  its  throne.  Pray  God 
it  may  not  be  too  late. 

The  policy  inaugurated  on  the  1st  of  December,  1861, 
has  been  fruitless  of  good :  it  has  changed  the  ostensi- 
ble, if  not  real,  issue  of  the  war.  That  policy,  and  the 
want  of  persistent  vigor  in  our  military  counsels,  render 
any  further  reliance  upon  voluntary  enlistments  futile. 
The  nostrums  have  all  failed.  Confiscation,  emancipa^ 
tion  by  Congress,  emancipation  by  the  proclamation  of 
the  President,  compensated  emancipation,  arbitrary  ar- 
rests, paper  made  legal  tender,  negro  armies,  will  not 
do  the  mighty  work.  Nothing  will  save  us  now  but  vic- 
rories  in  the  field  and  on  the  sea ;  and  then  the  proffer 
of  the  olive  branch,  with  the  most  liberal  terms  of 
reconciliation  and  re-union.     We  can  get  armies  in  no 
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other  way  but  by  measures  substantially  those  in  the  bill 
before  us,  unless  the  Administration  will  retrace  its 
steps,  and  return  to  the  way  of  the  Constitution,  for  us 
the  strait  and  narrow  way  which  leads  unto  life.  The 
war  on  paper  is  at  an  end.  The  people  have,  for  a 
time,  been  deluded  by  it  That  delusion  exists  no 
longer.  If  you  are  to  suppress  this  Rebellion,  all  instru- 
mentalities will  fail  you  but  the  power  of  your  own 
right  arm. 

Mr.  Speaker,  the  measures  and  policy  heretofore  pur- 
sued have  not  been  merely  fruitless  of  good ;  they  have 
been  fruitful  of  evil :  they  have  made,  or  largely  contri- 
buted to  make,  a  united  South;  they  have  made  a 
divided  North ;  they  have  alienated  from  the  Adminis- 
tration the  confidence  and  affection  of  large  portions  of 
the  people ;  they  have  paralyzed  your  arm,  and  divided 
your  counsels.  Gentlemen  flatter  themselves  this  alien- 
ation and  disaffection  are  the  work  of  the  Democrats ; 
that  the  people  have  been  misled  and  deceived  by  their 
wiles.  Sir,  the  people  of  this  country  read,  and  keep 
their  eyes  open,  and  comprehend ;  and  the  plain  fact  is, 
you  cannot  unite  them  upon  the  policy  you  now  pursue. 
They  do  not  believe  in  destroying  the  Union  and  Con- 
stitution in  the  hope  of  building  up  better  by  force  of 
arms.  You  may  unite  them  on  the  issue  of  maintaining 
the  Union  and  the  Government  at  every  price  and  cost, 
but  upon  no  other. 

Having  distracted  the  public  mind,  having  alienated  to 
a  great  degree  the  affection  and  confidence  of  the  coun- 
try, what  is  left  to  you  ?  To  resort  to  those  constitutional 
powers  vested  in  you  for  the  preservation  of  the  Gov- 
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emment  which  you  have  in  trust,  and  which  you  must 
use,  or  be  false  to  that  trust  Gentlemen  say  the  peo- 
ple will  not  bear  this  measure.  I  will  not  believe  it  I 
believe  thq  people  of  this  country  are  ready  to  do  and 
to  endure  every  thing  for  the  preservation  of  their  unity, 
their  national  life,  and,  through  that  unity  and  that 
national  life,  all  that  makes  life  precious  to  men :  they 
will  submit  to  it  In  view  of  the  infinite  interests  at 
stake  in  this  great  controversy ;  in  the  solemn  conviction 
that  there  is  to-day  no  hope  of  peace  except  in  disinte- 
gration ;  that,  as  a  nation,  we  must  conquer  in  arms,  or 
perish ;  they  will  meet  and  respond  to  this  imperative 
call  of  duty.     Such  is  my  hope  and  trust 

But,  Mr.  Speaker,  suppose  they  hesitate;  suppose 
they  do  not  submit:  you  can  but  try;  you  have  no 
other  hope.  The  negro  will  not  save  you ;  paper 
money  will  not  save  you ;  your  infractions  of  personal 
liberty  will  not  save  you.  If  the  illegal  and  unnecessary 
arrests  are  persisted  in,  in  the  peaceful  and  loyal  States, 
they  will  ruin  you.  Go  firmly  to  the  people,  and  pre- 
sent to  them  the  real  issue :  they  will  understand  the 
terrible  exigency  in  which  the  country  is  placed ;  and 
they  will  be  true  to  that  country,  if  you  show  clearly  to 
their  comprehension  the  length  and  breadth  and  height 
and  depth  of  that  exigency.  Mr.  Speaker,  the  issue 
must  be  met  at  all  hazards.  If  the  people  will  not 
support  you,  if  they  will  not  do  this  highest  act  of  duty, 
the  days  of  this  Bepublic  are  numbered,  the  end  is 
nigh.  Satisfy  them  that  you  mean  to  be  true  to  the 
Constitution  and  the  Union,  and  they  will  be  true  to 
you,  and  will  uphold  and  save  you. 
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The  issue,  I  repeat,  must  be  met.  You  die  wUhaut 
this  measure :  you  can  no  more  with  it,  except  you  die, 
as  cowards  die,. many  times.  I  go,  therefore,  for  appeal- 
ing from  panaceas  and  make-shifts  to  this  highest,  most 
solemn,  and  imperative  duty  of  the  citizen  to  protect 
the  life  of  the  State. 
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* 

Mr.  Speaker,  —  The  most  careless  observer  of  the 
signs  of  the  times  will  not  have  failed  to  notice 
the  attacks,  frequent,  persistent,  ubiquitous,  upon  the 
history,  character,  and  policy  of  New  England.  The 
evidence  of  union  and  concert  in  these  attacks  is  plain ; 
and,  what  is  very  significant,  the  concert  includes  the 
politicians  and  presses  of  the  States  in  arms  against  us. 
The  aim  and  purpose  of  these  attacks  are  palpable. 
They  are  not  for  counsel,  rebuke,  chastening :  to  these 
we  might  give  heed  for  possible  good.  The  obvious  pur- 
pose of  this  war  of  words  is  to  create  a  feeling  of  bitter 
hostility  to  New  England  in  the  Western  and  Middle 
States  (the  traitors  in  arms  against  the  Union  hate  her 
now  with  sufficient  intensity) ;  to  force  the  conviction 
upon  those  States,  that  the  character  and  policy  of  New 
England  are  such,  that  the  good-will  and  harmony  of 
the  country  cannot  be  maintained  while  she  forms  part 
of  the  Union ;  and  to  bring  about  a  reconstruction  on 
the  basis  of  the  Confederate  Government,  slavery  for 
its  comer-stone,  and  ^^  New  England  left  out  in  the 
cold." 

The  element  of  the  New-England  character  and 
policy,  which,  it  is  averred,  makes  union  with  her  intole- 
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rable  and  impracticable,  is  her  Puritanism.  In  an  age 
of  discoveries,  that  discovery  is  the  most  remarkable. 
After  Puritanism  has  been  upon  the  continent  two  cen- 
turies and  a  half,  building  up  free  institutions;  after 
union  with  it  for  three  generations,  its  light  following 
the  light  of  the  sun,  and  kindling  the  western  horizon 
with  new  glory ;  after  having  suffered  and  toiled  with  it, 
and  been  inspired  by  it  through  the  Revolutioa;  after 
having  enjoyed  with  it,  or  in  spite  of  it,  for  seventy-four 
years,  the  freest  and  most  beneficent  Government  the 
Divine  Ruler  ever  permitted  to  man ;  the  country  learns, 
with  surprise,  it  has  all  the  while  been  under  the  sad- 
dest of  delusions ;  that  what  it  had  fondly  believed  a 
^^  spirit  of  health,"  is,  in  truth,  a  *^  goblin  damned ;  '*  that 
New  England  is  a  diseased  limb  of  our  body  politic, 
that  must  be  severed,  or  the  whole  body  perish. 

With  scarcely  less  surprise,  if  at  a  time  like  this  we 
have  a  right  to  be  surprised  at  any  thing,  do  we  observe 
by  whom  these  assaults  upon  New  England  are  made. 
By  those  who  claim  to  be  the  especial  friends  of  the 
democratic  institutions  which  Puritan  hands  planted  and 
Puritan  tears  watered  in  the  wilderness  of  the  New 
World.  By  the  especial  friends  of  personal  liberty,  of 
which,  under  the  Tudors  and  Stuarts,  the  Puritans  were 
the  depositaries ;  and  of  which,  from  that  day  to  this, 
they  have  been  the  vigilant  and  zealous  defenders.  By 
the  especial  friends  of  the  Union,  which  germinated 
on  the  New-England  soil,  and  of  which  the  humble  con- 
federation of  the  New-England  Colonies  was  the  fore- 
runner and  the  prophecy.  By  the  especial  friends  of 
the  Constitution,  which,  in  the  hour  of  its  past  perils. 
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has  found  in  New-England  statesmen  some  of  its  firmest 
bulwarks,  and,  in  the  greatest  of  them  all,  its  great  de- 
fender. With  Virginia,  who,  by  her  resolutions  of  1798, 
inserted  the  wedge,  which,  from  that  day,  she  has  driven 
deeper  and  nearer  to  the  heart  of  the  Union ;  with 
South  Carolina,  which,  more  than  thirty  years  ago,  set 
up  the  standard  of  revolt,  and  has  been  laboring  for  a 
generation,  with  persistent  malignity  and  folly,  to  destroy 
the  Government  she  had  felt  only  in  its  blessings  ;  with 
the  Gulf  States,  who  are  seeking,  by  a  rebellion  re- 
morseless and  bloody,  to  plunge  themselves  and  the 
country  into  the  gulf  of  woe  and  perdition ;  with  these, 
Union  is  possible  and  desirable,  but  not  with  the  Puri- 
tans of  New  England ! 

Leave  them  to  perish  on  their  granite,  ice-bound 
peaks !  Theirs  is  a  restless  spirit,  the  very  genius  of 
discontent.  They  disturbed  the  repose  of  the  Tudors ; 
they  reformed  the  •Reformation ;  they  took  from  one 
Stuart  his  head,  and  from  another  his  throne;  they 
secured  Magna  Carta;  they  gave  to  civil  liberty  the 
Petition  of  Right ;  they  left  merry  England  in  the  hey- 
day of  its  material  prosperity,  where,  could  they  have 
appreciated  the  tranquillity  of  despotism,  they  might 
have  laughed  and  grown  fat ;  they  left  the  homes  of 
childhood,  the  graves  of  fathers,  and  faced  ocean,  wil- 
derness, want,  the  savage  foe,  merely  to  pray  as  the 
spirit  taught  them  to  pray.  Simple  men,  they  might 
have  worshipped  God  in  solemn  temples,  in  cathedral 
aisles,  the  eye  ravished  with  beauty,  and  the  ear  with 
music.  They  sought  rather  the  rude  log-house  in  the 
forest,  or  the  temple  not  made  with  hands ;  preferring 
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to  royal  favor  the  favor  of  the  King  of  kings.  They 
planted  their  humble  commonwealths  upon  a  sterile  soil 
and  in  an  inhospitable  climate.  Their  institutions  were 
laid  on  the  rough  granite  of  English  liberty.  Instead  of 
seeking  to  bask  in  royal  sunshine,  they  stood  out  in  the 
cold,  and  contrived  to  bar  their  doors,  not  only  against 
intruders,  but  against  the  king.  Loyal  to  the  crown 
when  the  crown  let  them  alone,  they  maintained,  from 
the  beginning,  a  substantial,  sturdy  independence. 
When  separation  came,  it  is  among  the  most  striking 
things  in  history  to  observe  how  slight  changes  in  the 
framework  of  government  were  necessary.  For  ninety 
years,  Mr.  Speaker,  their  destinies  have  been  blended 
with  those  of  the  other  colonies.  From  many  States 
sprung  up  one  nation.  To-day,  New  England  finds 
upon  her  soil  more  than  three  millions  of  free,  intel- 
ligent, happy  people.  A  million  of  living  men  bom 
upon  that  soil  have  their  homes  in  the  other  States. 
One-third  of  the  population  of  the  United  States  is  of 
New-England  descent ;  its  ancestral  graves  and  memories 
with  us. 

The  Puritans  have  borne  with  them  toward  the  setting 
sun  the  institutions,  the  manners,  the  culture  of  New 
England ;  the  meeting-house,  the  town-house,  the  com- 
mon school,  the  college,  the  village  library.  They  were 
not  without  the  weaknesses  and  follies  of  their  time, 
and  follies  their  own ;  but  in  spite  of  these,  and  over  and 
above  these,  they  had  the  elements  of  character  which 
fit  men  to  be  the  founders  of  empire,  —  conditores  impe- 
riorum^  —  firmness,  courage,  prophetic  sagacity,  serene, 
unfaltering  trust  in  God.     And  they  were  the  founders 
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of  an  empire ;  a  beneficent,  a  glorious,  let  us  pray  the 
infinite  Lawgiver,  an  enduring  empire. 

But  I  forget,  Mr.  Speaker :  wise  men  have  discovered 
not  only  that  the  sun  has  spots,  but  that  it  is  the  spots 
that  make  up  the  sun ;  and  that,  after  all,  there  is  no 
light  or  life  or  healing  in  his  beams ;  that  the  clothes 
are  more  than  the  man,  the  outward  more  than  the 
inward,  the  accidental  and  temporary  more  than  the  vital 
and  permanent.  The  history  of  three  centuries  is  to 
be  rewritten ;  the  judgment  of  the  civilized  world  to  be 
reversed ;  the  House  of  Stuart  to  be  recanonized ;  the 
locks  of  the  Cavalier  to  be  recurled,  and  the  Round- 
head again  set  upon  the  stocks  for  the  rabble  to  pelt. 
The  task  is  formidable ;  but  as  wit  has  a  keen  edge,  and 
error  and  calumny  are  swift  of  foot,  it  may  be  well  to 
notice  briefly  some  items  of  the  great  debt  we  owe  to  the 
Puritans  and  their  descendants,  and  some  of  the  grounds 
of  attack. 

The  debt  which  personal  liberty  owes  to  the  Puritan^ 
can  scarcely  be  overstated.  By  liberty  I  mean  no  philo- 
sophical abstractions,  no  platitudes  of  French  philoso- 
phy, but  practical,  personal  freedom,  intrenched  in, 
and  defined  and  upheld  by,  sovereign  law ;  the  sense  and 
right  of  security  which  makes  a  man's  house  his  castle, 
and  his  person  sacred ;  a  man  s  right  to  Ufe,  property, 
the  use  of  his  brain  and  of  his  lips,  within  the  pale  of 
the  law,  and  unless  deprived  of  them  by  due  process 
of  law;  the  right  without  which  all  the  forms  and 
machinery  of  free  government  are  mockery,  delusion, 
and  fraud.  It  is  to  the  Puritans  of  the  time  of  Charles 
I.  we  owe  the  great  Petition  of  Right,  to  whose  lofty 
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yet  eminently  practical  ideas  of  liberty  our  times  have 
not  climbed. 

Let  me  ask  the  Clerk  to  read  the  passages  I  have 
marked.  Observe,  Mr.  Speaker,  how  history  repeats 
itself.  '^  I  praised  the  dead  who  are  already  dead  more 
than  the  living  who  are  yet  alive." 

''  Whereas  also,  by  the  statute  called  the  Great  Charter  of  the 
liberties  of  England,  it  is  declared  and  enacted,  that  no  freeman  may 
be  taken  or  imprisoned,  or  be  disseized  of  his  freehold  or  liberties  or 
his  free  customs,  or  be  outlawed  or  exiled,  or  in  anj  manner  de- 
stroyed, but  by  the  lawful  judgment  of  his  peers,  or  by  the  law  of  the 
land; 

^'  And,  in  the  eight  and  twentieth  year  of  the  reign  of  King 
Edward  III.,  it  was  declared  and  enacted,  by  authority  of  Parliament, 
that  no  man,  of  what  estate  or  condition  that  he  be,  should  be  put  oat 
of  his  land  or  tenement,  nor  taken  nor  imprisoned  nor  disinherited, 
nor  put  to  death,  without  being  brought  to  answer  by  due  process  of 

law; 

'^  Nevertheless,  against  the  tenor  of  the  said  statutes,  and  other  the 
good  laws  and  statutes  of  your  realm  to  that  end  provided,  divers  of 
your  subjects  have  of  late  been  imprisoned  without  any  cause  showed ; 
and  when,  for  their  deliverance,  they  were  brought  before  justice  by 
your  majesty's  writs  of  habeas  corpus^  there  to  undergo  and  receive  aa 
the  court  should  order,  and  their  keepers  commanded  to  certify  the 
causes  of  their  detainer,  no  cause  was  certified  but  that  they  were 
detained  by  your  majesty's  special  conunand,  signified  by  the  lords  of 
your  Privy  Council,  and  yet  were  returned  back  to  several  prisons, 
without  being  charged  with  any  thing  to  which  they  might  make 
answer  according  to  the  law ; 

^^  And  whereas  also,  by  the  said  Great  Charter,  and  other  of  the 
laws  and  statutes  of  this  your  realm,  no  man  ought  lo  be  adjudged  to 
death  but  by  the  laws  established  in  this  your  realm,  either  by  the 
customs  of  the  same  realm  or  by  acts  of  Parliament ;  and  whereas 
no  offender,  of  what  kind  soever,  is  exempted  from  the  proceedings  to 
be  used,  and  punishments  to  be  inflicted,  by  the  laws  and  statutes  of 
this  your  realm ;  nevertheless,  of  late  time,  divers  commissions,  under 
your  majesty's  great  seal,  have  issued  forth,  by  which  certain  persons 
have  been  assigned  and  appointed  commissioners,  with  power  and 
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aathoritj  to  proceed  within  the  land,  according  to  the  justice  of  mar- 
tial law,  against  such  soldiers  or  marines,  or  other  dissolute  persons 
joining  with  them,  as  should  commit  any  murder,  robbery,  felony, 
mutiny,  or  other  outrage  or  misdemeanor  whatever,  and  by  such  sum- 
mary course  and  order  as  is  agreeable  to  martial  law,  and  as  is  used 
in  armies  in  time  of  war,  to  proceed  to  the  trial  and  condemnation  of 
such  offenders,  and  them  to  cause  to  be  executed  and  put  to  death 
according  to  the  law-martial: 

"  By  pretext  whereof,  some  of  your  majesty's  subjects  have  been, 
by  some  of  the  said  commissioners,  put  to  death,  when  and  where,  if 
by  the  laws  and  ataitUes  of  the  land  they  had  deserved  deaths  by  the  same 
laws  and  statvies  also  they  mighty  and  by  no  other  ought  to,  have  been 
judged  and  executed" 

You  will  not  fail  to  observe,  Mr.  Speaker,  that  there 
is  no  complaint  that  the  writs  of  habeas  corpus  were  not 
issued.  They  were  issued,  and  the  subjects  brought 
before  justice,  and  the  keepers  commanded  to  certify  the 
cause  of  their  detainer.  The  ground  of  complaint  is, 
that  no  cause  was  certified,  but  that  the  subjects  were 
detained  hy  his  majesty  s  special  command^  and  were 
returned  to  prison  without  being  charged  with  any  thing 
to  which  they  might  make  answer  according  to  the  law. 
The  "  privilege  of  the  writ "  was  suspended.  This  is  all 
that  can  be  done,  imder  the  Constitution,  by  Congress 
or  the  Executive,  or  both  combined. 

Again:  observe  the  lofty  moral  ground  a  Puritan 
Parliament  assumes.  It  concedes  that  the  persons 
against  whom  the  "justice  of  martial  law"  has  been 
used  might  be  "  dissolute,  and  such  as  should  commit 
murder,  robbery,  felony,  mutiny,  and  other  outrages  and 
misdemeanors ; "  but  it  never  occurred  to  the  great  au- 
thors of  this  Petition  that  men  charged  with  crimes  "  had 
no  rights."    They  knew,  as  we  know,  that  when  men 
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were  the  objects  of  hatred  or  suspicion,  it  was  then,  and 
chiefly  then,  they  needed  the  shield  and  protection  of 
standing  laws.  « 

The  Puritan  Parliament  goes  on  to  pray  (demand) 
that  the  commission  for  proceeding  "  by  martial  law"  may 
be  revoked,  and  that  thereafter  no  commissions  of  a  like 
nature  may  issue.  To  which,  in  full  Parliament,  the 
king  answered,  "Soit  droit  comme  U  est  desiree." 

I  regret  my  time  will  not  permit  us  to  hear  every  word 
of  this  gospel  of  personal  liberty.  If  the  Puritans  had 
given  us  nothing  more,  our  debt  of  gratitude  could  never 
be  paid.  The  writ  of  habeas  corpus  of  Charles  II.  did 
not  enlarge  these  liberties.  It  was  remedial  only.  As 
such,  it  was  highly  beneficial ;  but  it  conferred  no  new 
right  "  Its  office,"  says  Hallam,  "  was  to  cut  off  the 
abuses  by  which  the  Government's  lust  of  power,  and 
the  servile  subtilty  of  crown  lawyers,  had  impaired  so 
fundamental  a  privilege." 

If  we  cross  the  ocean  with  the  Pilgrims,  we  shall  find 
them  not  only  affirming,  but  strengthening,  the  muni- 
ments of  personal  liberty.  Proof  of  this  may  be  found 
in  the  "  Body  of  Liberties "  enacted  by  the  Colony  of 
Massachusetts  in  1641.  (I  hope  I  shall  be  pardoned 
for  taking  Massachusetts,  the  mother-colony,  as  an  illus- 
tration.) Let  me,  Mr.  Speaker,  have  two  or  three  of 
these  "  Liberties  "  read,  to  show  their  general  temper  and 
spirit,  and  how  grossly  the  colonists  have  been  misun- 
derstood :  — 

"  The  free  fruition  of  such  liberties,  immunities,  and  privileges  as 
humanity,  civility,  and  Christianity  call  for  as  due  to  every  man  in  his 
place  and  proportion,  without  impeachment  and  infringement,  hath 
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ever  been,  and  ever  will  be,  the  tranquillitj  and  stabilitj  of  churches 
and  commonwealths ;  and  the  denial  or  deprival  thereof,  the  disturb- 
ance, if  not  the  ruin,  of  both." 

In  God's  name,  amen !    Heart  and  head  say,  amen ! 

*^No  man's  life  shall  be  taken  away;  no  man's  honor  or  good 
name  shall  be  stained ;  no  marCs  person  shaU  he  arrested^  restrained^ 
banished^  dismembered^  nor  any  ways  punished;  no  man  shall  be 
deprived  of  his  wife  or  children;  no  man's  goods  or  estate  shall 
be  taken  away  from  him,  nor  any  way  endangered,  under  color  of  law, 
or  countenance  of  authority,  unless  it  be  by  virtue  or  equity  of  some 
express  law  of  the  country  warranting  the  same^  established  by  a 
General  Court,  and  sufficiently  published ;  or,  in  case  of  the  defect  of 
a  law  in  any  particular  case,  by  the  word  of  God ;  and  in  capital 
cases,  or  in  cases  concerning  dismembering  or  banishment,  according 
to  that  word  to  be  judged  by  the  General  Court." 

Magna  Carta  planted  on  the  soil  of  the  New  World. 

''Every  man,  whether  inhabitant  or  foreigner,  free  or  not  free, 
shall  have  liberty  to  come  to  any  public  court,  council,  or  town-meet- 
ing ;  and,  either  by  speech  or  writing,  to  move  any  lawful,  season- 
able,  and  material  question,  or  to  present  any  necessary  motion, 
complaint,  petition,  bill,  or  information,  whereof  that  meeting  hath 
proper  cognizance,  so  it  be  done  in  convenient  time,  due  order,  and 
respective  [respectful]  manner." 

Was  ever  the  sacred  right  of  petition  made  so  prac- 
tical and  effective? 

''  No  man's  person  shall  be  restrained  or  imprisoned  by  any  authori- 
ty whatsoever  before  the  law  hath  sentenced  him  thereto,  if  he  can 
put  in  sufficient  security,  bail,  or  mainprise  for  his  appearance,  and 
good  behavior  in  the  mean  time,  unless  it  be  in  crimes  capital,  and  con- 
tempts in  open  court,  and  in  such  cases  where  some  express  act  of 
court  doth  allow  it. 

'*  Every  man  that  is  to  answer  for  any  criminal  cause,  whether  he 
be  in  prison  or  under  bail,  his  cause  shall  be  heard  and  determined  at 
the  next  court  that  hath  proper  cognizance  thereof,  and  may  be  done 
without  prejudice  of  justice. 

''  No  church  censure  shall  degrade  or  depose  any  man  from  any 
civil  dignity,  office,  or  authority  he  shall  have  in  the  Commonwealth. 

26 
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^^  We  likewise  give  full  power  and  liberty,  to  any  person  that  shall 
at  anj  time  be  denied  or  deprived  of  any  of  these  liberties,  to  com- 
mence and  prosecute  their  suit,  complaint,  or  action,  against  every 
man  that  shall  so  do,  in  any  court  that  hath  proper  cognizance  or 
judicature  thereof." 

These  humble  colonists  comprehended  that  there 
could  be  no  justice  which  was  not  remedial ;  or  where 
the  way  to  redress  was  blocked  at  every  step. 

Now,  I  do  not  contend,  Mr.  Speaker,  that  the  found- 
ers of  New  England  were  always  true  to  their  own  pro- 
fessions, always  realized  their  own  ideal.  Far  from  it : 
they  had  not  only  the  infirmities  of  the  race,  but  the 
superstitions  and  weaknesses  of  their  time ;  when  the 
powers  of  light  were  in  struggle  with  those  of  dark- 
ness,  and  held  divided  empire.  This  I  claim  for  them, 
that  they  apprehended  the  dawning  light,  and  wove  its 
golden  threads  into  the  texture  of  their  political  fabric. 
Theirs  was  the  toil  of  the  distaff:  ours,  the  robe  of 
light 

"  Be  to  their  faulU  a  little  blind ; 
Be  to  their  virtues  very  kind." 

The  founders,  and  four  generations  of  their  descend- 
ants, have  passed  away.  Massachusetts,  having  re- 
nounced her  allegiance  to  the  British  Crown,  and  in  the 
midst  of  a  terrible  struggle  to  make  good  the  declara- 
tion, repairs  the  framework  of  her  government.  The 
people  will  have  a  broad,  comprehensive  declaration  of 
rights  precede  the  first  grant  of  power.  Opening  with 
the  averment,  that  all  men  are  bom  free  and  equal; 
with  the  recognition  of  their  duty  to  worship  God,  and 
of  the  right  to  worship  him  according  to  the  dictates  of 
conscience ;  that  government  is  instituted  for  the  people. 
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and  all  its  just  powers  deriyed  from  them ;  this  declara- 
tion proceeds  to  define  and  secure  the  rights  of  personal 
liberty.  The  Constitution  of  Massachusetts  makes  it 
the  duty  of  her  public  servants  frequently  to  recur  to 
and  faithfully  to  observe  these  principles.  At  the  risk 
of  tasking  your  patience,  I  will  recur  to  and  read  a 
few  of  the  more  vital.  They  are  the  beacon-lights  of 
our  history.  Let  us  pray  the  time  may  not  come  when 
they  shall  serve  only  as  monuments  and  memorials  of  a 
better  age. 


^<  Every  subject  of  the  Commonwealth  ought  to  find  a  certain  rem^ 
dt/y  hy  having  recourse  to  the  laws^  for  aU  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  character, 

'^  No  person  shall  be  arrested,  imprisoned,  or  despoiled,  or  deprived 
of  his  property,  immunities,  or  privileges,  put  out  of  the  protection  of 
the  law,  exiled,  or  deprived  of  his  life,  liberty,  or  estate,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land. 

"  Every  person  has  a  right  to  be  secure  from  all  unreasonable 
searches  and  seizures  of  his  person,  his  houses^  his  papers,  and  all  his 
possessions.  All  warrants,  therefore,  are  contrary  to  this  right,  if  the 
cause  or  foundation  of  them  he  not  previously  supported  by  oaih  or 
€tffirm>ation, 

^^  The  liberty  of  the  press  is  essential  to  security  of  freedom  in  a 
State:  it  ought  not,  therefore,  to  be  restrained  in  this  Common- 
wealth. 

*^  The  military  power  shaU  always  he  held  in  exact  svhordination  to 
the  civil  authority,  and  he  governed  hy  it, 

''  The  power  of  suspending  the  laws,  or  the  execution  of  the  laws, 
ought  not  to  he  exercised  hut  hy  the  Legislature,  or  hy  authority  derived 
from  it ;  to  be  exercised  in  such  particular  cases  only  as  the  Legisla- 
ture shall  expressly  provide  for. 

"  No  person  can,  in  any  case,  he  subject  to  law-martial,  or  to  any 
penalties  or  pains  hy  virtue  of  that  law,  except  those  engaged  in  the 
army  or  navy,  and  except  the  militia  in  actual  service,  hut  hy  autho- 
rity of  the  Legislature." 
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Mr.  Speaker,  these  principles  have  been  instilled  into 
me  from  childhood.  I  drank  them  in  with  my  mother's 
milk.  They  come  to  me  crowned  with  precious  ances- 
tral memories.  They  are  bone  of  my  bone,  flesh  of  my 
flesh,  of  the  very  warp  and  woof  of  my  being.  They 
define  for  me  the  word  "  liberty,"  the  bright  particular 
jewel  of  which  the  forms  of  free  government  are  but  the 
setting.  I  can  understand  the  change  in  the  setting :  I 
cannot  understand  the  crushing  of  the  jewel.  ITiese 
principles  have  been  my  counsellors  here :  I  have  walked 
in  their  path ;  I  have  been  guided  by  their  light.  My 
sense  of  what  fidelity  to  them  required  has  compelled 
me  to  dissent  from  some  of  the  measures  of  the  Admin- 
istration ;  nay,  more,  earnestly  to  oppose  them.  I  have 
regretted  the  occasion,  but  have  had  no  question  as  to 
my  duty ;  and,  without  a  shadow  of  fear  or  distrust,  I 
abide,  the  hour  of  excitement  and  passion  past,  the  sober 
judgment  of  the  Commonwealth  of  my  love  and  pride. 
God  bless  her,  whether  she  condemn  or  uphold ! 

To  return.  When,  eight  years  later,  the  question  as 
to  the  adoption  of  the  Constitution  of  the  United  States 
was  presented  to  the  people  of  Massachusetts,  they 
objected  that  no  Bill  of  Eights  was  made  part  of  the 
nation's  supreme  law.  They  led  the  way  in  the  adop- 
tion of  the  amendments  which  make  up  our  national 
Magna  Carta.  Articles  two,  three,  six,  seven,  and  ten, 
are  from  the  Massachusetts  Bill  of  Bights.  Articles 
one,  four,  five,  and  eight,  are  found  in  our  Bill  of 
Rights,  but  were  substantially  taken  from  the  Declara- 
tion of  Rights  of  Virginia  in  1776. 

These  facts  show  the  traditional,  settled  policy  of 
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Massachusetts.  Her  personal-liberty  bills  had  their 
origin  in  this  her  lifelong  devotion  to  this  policy ;  in  the 
desire  of  her  people  to  give  to  the  humblest  man  on  her 
soil,  to  the  fugitive  from  bondage,  the  presumptions  of 
the  common  law,  and  habeas  corpus^  and  trial  by  jury. 
I  do  not  say,  her  legislation  did  not  overstep  the  just 
boundary  between  the  powers  of  the  State  and  N  ational 
Governments :  I  think  it  did.  But,  having  had  occasion 
to  examine  carefully  that  legislation,  I  do  say,  that  its 
character  has  been  grossly  misrepresented.  I  do  aver, 
that  in  no  respect  in  which  that  legislation  passed  a 
hair's-breadth  the  lii\e  of  State  powers  has  it  been  sus- 
tained by  the  judiciary  of  the  State.  I  do  say,  that  there 
never  has  been  a  day  or  hour,  when  the  arrest  of  any 
fugitive  from  service  has  been  defeated  by  any  statute 
of  Massachusetts  recognized  and  enforced  by  its  judi- 
cial tribunals.  I  do  aver,  that  by  no  law  or  judicial 
decree  in  that  Commonwealth  have  the  rights  of  any 
one  master,  in  any  one  case,  been  destroyed  or  impaired. 
I  always  opposed  that  legislation,  because  I  felt  it  was 
incapable  of  doing  any  legal,  substantial  good,  and  was 
not,  in  spirit,  loyal  to  the  Union ;  because  it  wounded 
and  grieved  the  friends  of  the  Union.  The  traitors  who 
brooded  over  and  gave  life  and  form  to  this  Rebellion 
knew  full  well  that  their  rights  had  never  been  impaired 
by  these  laws ;  and  were  driven  to  the  shallow  pretence, 
that  the  void  act  of  a  State  Legislature,  not  upheld  by 
its  courts  or  executive,  had  the  effect  to  nullify  acts  of 
Congress,  and  prevent  their  execution.  See  the  ordi- 
nance of  secession  of  South  Carolina;  false  premises 
leading  to  false  conclusions. 
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A  people  willing  to  risk  so  much  to  guard  the  rights 
of  the  fugitive  from  service  cannot  fail  to  view  with 
deep  sensibility  the  arrests  made  in  the  peaceful  and 
loyal  States,  where  no  plea  of  necessity  now  obtains, 
whose  usual  channels  of  justice  are  unobstructed,  in 
violation  of  the  muniments  of  liberty,  to  illustrate  and 
secure  which  has  been  their  glory  and  pride.  They 
cannot  but  regard  with  distrust,  if  not  with  indignation, 
the  subtile  lawyer  and  the  time-serving  politician,  who 
not  only  defend,  but  stimulate  and  encourage  them. 
They  cannot  but  deprecate  the  recurrence  of  acts  which 
serve  only  to  weaken  the  love  of  Ujiion,  and  to  encour- 
age and  give  comfort  to  its  foes. 

Let  us  turn  now,  for  a  moment,  to  the  debt  which  The 
Union  owes  to  New  England.  As  I  have  before  sug- 
gested, the  germ  of  .the  Union  is  to  be  found  in  the  con- 
federation of  the  New-England  Colonies  in  1643,  with 
its  Union  army  of  two  hundred  and  thirty-five  men. 
In  the  articles  of  this  confederation  may  be  found  the 
great  idea  and  thought,  embodied  and  made  effective  in 
the  Constitution,  the  reconciliation  of  central  power 
with  local  independence ;  for  security  against  dangers 
without,  and  conflicts  within,  mutual  protection  and 
reciprocal  dependence  ;  for  domestic  institutions  and  lo- 
cal interests,  independence  and  entire  self-control.  The 
distribution  of  powers  between  the  central  Government 
and  the  States,  and  the  States  and  the  municipalities,  is 
the  great  political  thought  which  we  have  organized  and 
illustrated ;  unity  without  centralization,  unity  with  di- 
versities of  policy  and  operation.  The  result  of  unity 
with  centralization  would  be  despotism,  whatever  the 
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outward  form:  the  fruit  of  unity  with  diversity  has 
heen  the  most  beautiful  illustration  the  world  has  seen 
of  the  largest  liberty  blended  with  the  firmest  order. 
This  humble  confederation  formed  the  first  American 
Union,  and  contained  the  first  fugitiye-slave  law. 

If  we  come  down  to  the  Revolution,  the  labors  and 
sacrifices  of  the  New-England  Colonies  are  matters  of 
the  most  familiar  history.  Their  present  is  trembling 
in  the  balance  ;  their  future  is  with  God ;  their  past  has 
stood  before  the  judgment-seat,  and  has  put  on  the 
white  robe.  Rich  as  the  country  may  be  with  glorious 
memories,  she  cannot  part  with  these.  The  heavens 
may  bum  with  other  celestial  lights ;  the  mariner  wUl 
not  spare  the  north  star.  The  New-England  Colonies 
inaugurated  the  Revolution.  The  first  blood  was  spilt 
upon  their  soil.  The  four  New-England  Colonies,  with 
a  population  not  exceeding  nine  hundred  thousand,  fur- 
nished to  the  war  (in  continental  troops  and  militia) 
over  one  hundred  and  forty-seven  thousand  men.  With 
one-third  of  the  population  of  the  United  Colonies,  they 
furnished  two-thirds  of  all  the  troops ;  Massachusetts 
raising  some  twelve  thousand  more  than  the  six  Southern 
States.  This  is  said  in  no  spirit  of  boasting,  Mr. 
Speaker ;  but,  when  our  lot  and  right  in  the  homestead 
are  questioned,  it  is  not  ungraceful  to  allude  to  our 
labors  in  securing  it. 

To  the  administration  and  policy  of  Washington,  New 
England  was  a  firm  and  unwavering  friend.  For  sixty 
years,  her  politics,  with  slight  departures,  were  of  his 
school.  Need  I  say,  that,  if  the  policy  and  counsels  of 
the  Father  of  his  Country  had  been  followed  by  the 
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whole  country,  this  terrible  civil  war  would  have  been 
averted;  that,  since  the  resolutions  of  1798,  we  have 
increased  the  centrifugal  forces  of  the  Government,  in- 
stead of  the  centripetal ;  have  thought  too  much  of  the 
States,  and  too  little  of  '^  that  unity  of  government  which 
constitutes  us  one  people  "  ? 

There  was  a  brief  lime,  indeed,  when  New  England, 
her  commerce  paralyzed,  her  industry  prostrated,  by  the 
policy  of  the  National  Government,  seemed  to  be  start- 
ing from  her  sphere ;  but  she  soon  easily  and  naturally 
resumed  her  wonted  orbit  of  order,  law,  and  obedience. 
From  the  peace  of  1815  to  1850,  faithful  to  the  Consti- 
tution and  the  Union,  she  advocated  broad  and  national 
views  of  the  Constitution,  and  a  liberal  use  of  the  powers 
of  the  General  Government  for  the  development  of  the 
industry  and  material  resources  of  the  country. 

New  England  is  often  reproached  on  this  floor  for 
the*  Tariff*  policy  of  the  Government.  She  did  not  in- 
augurate the  policy.  It  was  not  her  choice.  When  the 
country  embarked  in  it,  and  the  industry  and  capital  of 
New  England  had  been  diverted  to  manufactures,  she 
felt,  and  justly,  that  they  had  a  claim  to  the  continued 
care  and  protection  of  the  Government.  At  no  time 
since  the  inauguration  of  this  policy  has  she  controlled 
the  counsels  of  the  Administration ;  and,  for  the  greater 
part  of  the  time,  she  has  had  a  limited  influence  in  those 
counsels.  She  has,  indeed,  believed  that  such  an  ad- 
justment of  duties  on  imports  as  would  protect  our 
industry  was  just  and  wise  and  beneficent  for  all  parts 
of  the  country ;  but,  for  the  inaugurating  and  establish- 
ing the  tariff  policy,  she  may  not  claim  the  credit,  and 
is  not  responsible. 
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The  charge  against  New  England,  of  a  narrow  and 
illiberal  policy  towards  the  Weat^  is  also  without  the  least 
foundation  in  fact  In  his  great  speech  in  reply  to  Mr. 
Hayne,  in  1830,  Mr.  Webster  indignantly  repelled  the 
charge,  then  first  conjured  up,  for  narrow  party  pur* 
poses : 

*'  I  deny  that  the  East  has  at  any  time  shown  an  illiberal  policy 
towards  the  West.  I  pronounce  the  whole  accusation  to  be  without 
the  least  foundation  in  any  facts  existing  either  now  or  at  any  pre- 
vious time.  I  deny  it  in  the  general,  and  I  deny  each  and  all  its 
particulars.  I  deny  the  sum  total,  and  I  deny  the  detail.  I  deny 
that  the  East  has  ever  manifested  hostility  to  the  West,  and  I  deny  that 
she  has  adopted  any  policy  that  would  naturally  have  led  her  to  such 
a  course." 

With  respect  to  the  distribution  of  the  public  lands^ 
the  Governor  of  Massachusetts,  and  one  of  her  wisest 
sons  (John  Davis),  in  1841,  in  a  special  message  to  the 
Legislature,  declared  ^'  that  the  new  States  were  en(;itled 
to  a  more  liberal  share  of  the  public  lands  than  the  old 
States,  as  we  owe  to  their  enterprise  much  of  the  value 
the  property  has  acquired."  And  a  resolution  was  passed 
by  the  Legislature,  declaring, 

^^  That,  in  the  disposition  of  the  public  lands,  this  Commonwealth 
approves  of  making  liberal  provisions  for  the  new  States ;  and  that 
she  ever  has  been,  and  still  is,  ready  to  co-operate  with  other  portions 
of  the  Union  in  securing  to  these  States  such  provisions." 

Equally  just  and  liberal  has  been  the  course  of  New 
England  in  relation  to  the  system  of  internal  improve- 
menis  in  the  new  States.  Said  Mr.  Webster,  in  the 
speech  before  referred  to, 


(( 


I  assert,  boldly,  that  in  all  measures  conducive  to  the  welfare  of 
the  West,  since  my  acquaintance  here,  no  part  of  the  country  has 
manifested  a  more  liberal  policy.     I  beg  to  say,  sir,  that  I  do  not 

27 
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State  this  with  a  yiew  of  claiming  for  her  any  special  regard  on  that 
account.  Not  at  all.  She  does  not  place  her  support  of  measures 
on  the  ground  of  favor  conferred.  Far  otherwise.  What  she  has 
done  has  heen  consonant  to  her  view  of  the  general  good,  and  there- 
fore she  has  done  it.  She  has  sought  to  make  no  gain  of  it :  on  the 
contrary,  individuals  may  have  felt,  undoubtedly,  some  natural  regret 
at  finding  the  relative  importance  of  their  own  States  diminished  by 
the  growth  of  the  West.  New  England  has  regarded  that  as  the 
natural  course  of  things,  and  has  never  complained  of  it.  Let  me  see 
any  one  measure  favorable  to  the  West  which  has  been  opposed  by 
New  England,  since  the  Government  bestowed  its  attention  on  these 
western  improvements.  Select  what  you  will,  if  it  be  a  measure  of 
acknowledged  utility,  I  answer  for  it,  it  will  be  found  that  not  only 
were  New-England  votes  cast  for  it,  but  New-England  votes  secured 
its  passage." 

That  her  course  since  1830  has  been  equally  just  and 
liberal,  the  records  of  both  Houses  of  Congress  attest. 

For  the  great  system  of  internal  improvements,  the  re- 
sult of  private  enterprise,  by  which  the  Valley  of  the 
Mississippi  has  been  brought  so  near  to  us,  and  its  vast 
material  resources  so  marvellously  and  rapidly  devel- 
oped, the  West  is  to  a  very  large  extent  indebted  to  the 
capital  and  enterprise  of  New  England.  Capital  was 
doubtless  seeking  a  profitable  investment ;  but  the  in- 
vestments would  not  have  been  made  but  for  the  large 
reciprocal  trust  and  confidence  between  New  England 
and  the  West 

Five  hundred  million  dollars,  a  liberal  share  of  the 
amount  from  New  England,  have  been  expended  in 
the  canals  and  railroads  constructed  to  give  to  the  great 
lakes  a  new  outlet  to  the  sea.  The  great  consumers  of 
the  products  of  the  free  States  in  this  valley  are  north- 
east of  it.  Forty-nine  fiftieths  of  the  cereals  of  the 
North-west,  seeking  a  foreign  market,  find  their  way,  by 
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these  new  channels  of  communication,  to  the  tide-waters 
at  New  York.  The  real  mouths  of  the  Mississippi  open 
to  the  North-east  Art,  labor,  and  the  iron  will  of  man, 
are  stronger  than  Nature,  and  mould  and  bend  her  to 
their  purposes.  Ties  of  birth,  kindred,  marriage,  early 
associations,  memories  of  fatherland,  common  institu- 
tions, common  culture,  thought,  faith,  reciprocal  and 
interdependent  interests,  bind  the  North  and  West  to- 
gether. Crafty  and  selfish  politicians  cannot  sever  them. 
They  can  sever  from  themselves  the  affection  and  con- 
fidence of  the  people  of  both  sections.  They  can  leave 
themselves  out  in  the  cold. 

Such,  Mr.  Speaker,  briefly,  hastily  stated,  were  the 
principles  and  traditional  policy  of  New  England  to 
the  close  of  the  first  half  of  the  present  century. 

I  do  not  shrink  from  the  consideration  of  her  position 
and  relations  to  the  Union  for  the  last  twelve  years,  or 
her  position  to-day.  I  must  speak  freely,  and  with  the 
love  that  casteth  out  fear.  I  am  not  insensible  of 
the  power  which  radical,  not  to  say  disorganizing,  revo- 
lutionary views  have  acquired  among  us ;  the  setting-up 
of  private  speculations  and  feeling  under  the  guise  of 
^^  higher  law,"  and  party  formulas  and  dogmas  above 
the  obligations  of  duty  and  the  mandates  of  the  supreme 
law  of  the  land. 

There  are,  I  know,  men  in  New  England  who  are 
opposed  to  the  existing  Union,  to  ^^  any  union  with  slave 
States."  They  control,  to  some  extent,  the  political 
machinery  of  the  States.  They  are  the  channels  through 
which  the  honors  and  patronage  of  the  National  Go- 
vernment are  chiefly  distributed*     They  are  men  of 
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talent,  cultnre,  ubiquity,  and  intense  activity ;  an  activity 
and  ubiquity  that  supply  the  place  of  numbers.  Some 
of  our  pulpits  and  presses  catch  and  reflect  the  glow  of 
their  fiery  zeal.  These,  Mr.  Speaker,  are  not  Puritans, 
nor  the  children  of  the  Puritans.  They  have  wandered 
from  the  fold  and  faith  of  their  fathers.  Government, 
to  them,  has  no  root  in  the  divine  will  or  counsels. 
They  know  not,  they  cannot  understand,  the  liberty  of 
obedience.  They  do  not  recognize  the  truth,  that  the 
powers  that  be  are  ordained  of  God.  Some  of  them 
have  substituted  a  diluted  Platonism,  or  German  panthe* 
ism,  for  the  gospel  of  Jesus  Christ,  and  mutual  admirap 
tion  for  the  worship  of  Almighty  God.  But  these  do 
not  represent  the  mind  or  heart  of  New  England,  its 
material  or  moral  forces.  This  condition  of  things  with 
us  is  not  more  the  fruit  of  the  activity  of  the  radical, 
than  of  the  supineness  and  neglect  of  duty  of  the  con- 
servative men  of  New  England.  They  have  been 
warned  of  the  coming  perils,  and  have  either  failed  to 
foresee  and  gauge  them,  or  have  shrunk  from  the  con- 
flicts necessary  to  avert  them.  We  cannot  now  escape 
without  much  tribulation  and  suffering ;  nor  is  it  just 
that  we  should.  We  hold  our  institutions  at  a  price  we 
would  not  pay;  sleepless  vigilance.  We  were  not 
faithful  to  our  sacred  trusts:  we  permitted  visionary 
theorists,  sectional  partisans,  fire-eaters,  and  radicals, 
North  and  South,  to  adminbter  a  government  founded 
in  concession,  conciliation  and  compromise ;  and  which 
we  knew,  or  ought  to  have  known,  could  never  be  up- 
held and  maintained  in  any  other  spirit  than  that  in 
which  it  was  founded.    These  men  had  power  to  raise 
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the  storm :  they  have  no  pilot  to  weather  it.  The  ship 
is  drifting,  no  firm  hand  at  the  helm,  between  anarchy 
and  despotism.  Oh  for  the  master-spirit  to  say  to  the 
waves,  "  Peace,  be  still ! " 

Mr.  Speaker,  the  people  of  New  England  are,  for  the 
most  part,  a  law-loving,  a  law-abiding  people.  They 
love  liberty ;  but  they  know  it  can  be  had  only  in  obedi- 
ence to  law,  obedience  of  those  who  make  and  those 
who  execute  the  laws.  They  have  the  largest  possible 
stake  in  the  present  Union  of  the  States.  They  do  not, 
cannot  fail  to  see,  that,  under  any  reconstruction  of  the 
Government,  they  have  nothing  to  gain,  every  thing  to 
lose.  They  will  hear,  reflect,  give  heed  to  the  voice  of 
reason  and  duty.  They  cannot  be  moved  by  scoffs  and 
sneers ;  they  cannot  be  driven.  They  make  part  of  the 
Union.  The  largest  sacrifices  to  win  and  secure  it  were 
those  of  their  fathers.  Its  priceless  blessings  are  theirs, 
in  trust  for  their  children.  They  will  be  faithful  to  that 
trust  The  attempt  from  other  States  to  exclude  them 
from  their  inheritance  would  inaugurate  a  war,  com- 
pared with  which  all  we  have  seen  of  this  would  be  but 
as  ministrations  of  mercy.  If  those  holding  power  in 
New  England  shall  use  it,  or  try  to  use  it,  to  sever  us 
from  the  Union,  or  to  consent  even  to  separation,  they 
will  hear  in  every  city,  town,  and  village,  on  every  plain 
and  hill-top,  the  cry  which  was  rung  out  on  the  1 9th  of 
April,  1775,  "  To  arms  ! "  The  men  of  New  England 
have  sworn,  by  the  God  of  their  fathers,  that  neither 
secession  nor  abolition  shall  rob  them  of  their  birth- 
right 

Mr.  Speaker,  I  have  trespassed  too  long  upon  the 
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indulgence  of  the  House,  without  having  touched  the 
grounds  of  attack  upon  the  social  and  personal  charac- 
ter of  the  Puritans  and  their  descendants.  It  is  scarcely 
necessary.  '*  By  their  fruits  ye  shall  know  them.  Do 
men  gather  grapes  of  thorns,  or  figs  of  thistles  V  I 
will,  however,  glance  at  one  or  two  points,  which,  my 
observation  here  has  convinced  me,  have  had  their  effect 
upon  those  who  have  not  been  with  us,  and  are  not 
familiar  with  our  history. 

Upon  no  point  is  attack  more  frequent,  or  error  more 
prevalent,  than  upon  the  social  position^  the  culture  and 
manners^  of  the  Puritans.  The  association  of  Puritan- 
ism with  rudeness,  and  coarseness  of  taste  and  manners, 
has  really  no  higher  source  than  the  doggerel  of  Butler, 
and  the  sneers  of  Hume  and  other  apologists  for  the 
House  of  Stuart.  In  birth,  culture,  manners  and 
wealth,  the  Puritans  were  among  the  best  gentlemen  of 
England.  Need  I  recall  to  your  recollection  Hampden 
and  Waller,  the  Earl  of  Essex,  Manchester,  Fairfax, 
Harry  Vane,  and  John  Milton,  not  less  the  world's 
greatest  epic  poet  than  the  gentleman  trained  to  all 
the  graceful  arts  of  his  time  ?  Need  I  remind  you  of  the 
fact,  that  the  aggregate  wealth  of  the  third  House  of 
Commons  of  Charles  I.,  a  Puritan  House,  was  estimated 
to  be  three  times  that  of  the  House  of  Lords  t  Need 
I  refer  you  to  the  beautiful  picture  of  a  Puritan  house- 
hold in  the  Life  of  the  young  regicide.  Colonel  Hutch- 
inson, by  his  accomplished  and  devoted  wife  1  I  may 
even  suggest,  that  the  sober  garb  of  the  Puritans  has 
descended  to  the  gentlemen  of  England,  and  the  lace 
and  embroidery  to  his  servant.     If  you  desire  further  to 
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examine  the  subject  (of  little  moment,  I  confess,  in  a 
country  so  democratic  as  ours),  I  invite  you  to  read  an 
admirable  paper  on  this  point  in  Sanford's  "  Studies  of 
the  Great  Rebellion ; "  or  the  ninth  chapter  of  the  first 
volume  of  Palfrey's  "  History  of  New  England ; "  a 
work  worthy  of  its  great  theme. 

Puritanism,  like  other  movements  political  or  reli- 
gious, suffered  from  counterfeits.  When  its  principles 
had  triumphed,  coarse,  vulgar,  greedy  men  assumed  its 
garb,  and  debased  and  dishonored  it ;  as  men  assume 
now  devotion  to  the  freedom  of  the  slave,  whose  real 
devotion  is  to  contracts  for  spavined  horses  and  rotten 
vessels.  Canters,  self-seekers,  wolves  in  sheep's  cloth- 
ing, men  with  long  prayers  and  longer  visages,  followed 
in  the  path  of  Puritan  victory  to  clutch  its  spoils.  The 
true  Puritan  was  sober,  godly,  self-denying ;  feeling  he 
had  a  divine  work  to  do,  and  doing  it  with  his  might 
To  say  that  he  did  not  attain  to  his  own  ideal  of  duty, 
is  to  say  that  he  was  very  like  sensible  and  good  men  of 
later  times  of  larger  light  and  larger  pretension. 

Another  alleged  obnoxious  trait  of  character  of  the 
Puritan  (and  his  descendant)  is  his  love  of  money,  and 
craft  in  gettmg  it.  I  meet  the  allegation  at  the  thresh- 
old; I  take  issue  on  the  fact;  I  utterly  deny  it.  I 
have  had  opportunity  to  know  something  of  the  people 
of  New  England  in  the  different  callings  and  paths  of 
life,  and  something  of  men  on  both  sides  of  the  water. 
I  have  studied  men,  with  some  diligence,  in  history. 
The  New-Englander  ("  Yankee,"  if  you  please)  loves  to 
get  money.  He  wants  success  in  every  thing  to  which 
he  puts  his  hand ;  and  he  is  very  apt  to  succeed.     He 
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has  i^^^^^^ad  providence.  He  lays  by  for  the  rainy  day 
and  shady  slope  of  life.  He  abhors  a  vacant  pocket, 
and  the  dependence  which  attends  it ;  bnt,  as  a  race,  no 
men  are  more  honest  in  getting  money,  or  more  liberal 
in  the  nse  of  it,  than  the  men  of  New  England.  Libe- 
ral in  their  own  households,  and  in  every  work  of  kind- 
ness and  Christian  charity,  no  people  live  better,  or  give 
more  freely ;  or  understand  better,  that,  to  do  either,  a 
wise  economy  is  necessary.  Of  course  I  am  speaking  of 
the  general  rule,  which,  like  every  rule,  has  its  excep- 
tions. Every  soil  has  its  crop  of  hucksters  and  petty 
craftsmen.  Ours  are  peripatetic,  and  are  very  apt 
to  emigrate  South  or  West  Some  find  their  way  to 
Government  agencies ;  and  a  few  half  way  back,  —  to 
Washington. 

The  New-Englander  is  said  also  to  be  an  intermed- 
dler.  How  far,  politically,  he  has  concerned  himself 
with  the  rights  and  interests  of  other  portions  of  the 
country,  I  have  had  occasion  briefly  to  suggest  Upon 
the  matter  of  slavery,  I  cannot  deny  that  a  portion  of 
our  people  have  trespassed  beyond  the  just  bounds 
of  State  comity.  But  I  cannot  forget,  that  the  bearing 
of  the  slaveholders  toward  the  people  of  the  North  has 
naturally  provoked  hostility ;  and  that  from  the  sparks 
emitted  in  the  collisions  of  extreme  men,  on  either  side, 
the  fires  of  civil  strife  have  been  kindled.  As  an  indi- 
vidual, the  New-Englander  has  curiosity  largely  devel- 
oped. He  loves  to  know  what  is  going  on  in  the  world. 
He  is  inquisitive ;  but  these  qualities  are  not  pecuUar  to 
him.  .  They  were  found  in  the  first  man  and  woman, 
and  will  be  in  the  last     ^^  But  out  of  the  rind  of  one 


NEW   ENGLAND   AND   THE    UNION.  217 

apple  tasted,"  said  John  Milton,  "the  kn  ge  of 

good  and  the  knowledge  of  evil  leaped  forth  into  the 
world,  as  twins  cleaving  together."  With  all  his  interest 
to  know  what  is  going  on  in  his  neighborhood,  he  wor- 
ships the  god  of  boundaries,  and  will  not  remove  the 
ancient  landmarks.  No  man  respects  more  constantly 
the  division-line  between  his  own  and  another's  rights. 

I  conclude,  Mr.  Speaker,  with  a  single  suggestion. 
It  is,  that,  under  our  system  of  Government  (many 
States  and  one  nation),  differences  of  culture,  manners, 
domestic  institutions,  of  climate  and  its  productions,  and 
of  forms  of  industry,  may  be  reconciled,  if  there  be  the 
spirit  of  conciliation.  Nay,  more :  experience  is  rapidly 
developing  the  truth,  that  in  that  diversity  has  been  our 
security. 

''  All  nature's  difference  makes  all  nature's  peace." 

Those  differences  all  removed,  the  probable  result  would 
be  the  absorption  of  the  powers  of  the  States  in  the 
central  Government,  toward  which  our  steps  axe .  tend- 
ing. The  States  gone,  or  stripped  of  their  most  impor- 
tant functions,  the  central  power,  call  it  republic  or  by 
any  other  name  you  please,  would  be,  in  substance,  a 
despotism. 


THE    END. 
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